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PREFACE  TO  VOLUME  XXXI. 


Perhaps  the  best  known  case  of  those  now  reprinted  is  Kemble 
T.  Farren,  p.  866;  it  is  among  the  leading  authorities  on  the 
distinction  between  a  penal  sum  reducible  to  the  actual  amount  of 
damages  and  a  liquidated  sum  at  which  the  measure  of  damages* 
has  been  really  and  conclusively  fixed  by  the  will  of  the  parties. 

Arlett  V.  Ellis,  p.  214,  contains  some  good  learning  on  rights 
of  common,  and  has  been  pretty  often  cited  in  recent  times. 
Foster  v.  Cliarles,  p.  446,  establishes  that  an  actual  intention  to 
injure  the  plaintiff  or  gain  some  advantage  for  oneself  at  his 
expense  is  not  a  necessary  ingredient  in  the  wrong  of  deceit. 
The  law  here  laid  down  is  quite  unaffected  by  Derry  v.  Peek, 
14  App.  Ga.  337,  which  decides  only  that  an  action  for  deceit 
will  not  lie  upon  a  statement  which  the  defendant  at  the  time 
of  making  it  believed — however  carelessly  or  unreasonably — to 
be  true.  Soane  v.  Knight,  p.  714,  fixes  the  limits  where  "  fair 
criticism"  ends  and  defamation  begins.  Later  decisions  have 
expanded  Lord  Tenterden's  definition,  and  guarded  against  mis- 
conception, rather  than  added  anything  material.  The  same 
may  be  said  of  Tindal  C.  J.'s  exposition  of  the  law  of  malicious 
prosecution  in  Willans  v.  TayUrr,  at  pp.  881,  882. 

Butcher  v.  Butcher,  p.  237,  is  one  of  the  chain  of  authorities 
which  invest  a  person  entering  under  a  rightful  title  with  all  the 
rights  and  remedies  of  actual  possession  as  against  a  person  who 
has  been  occupying  without  title.  See  Ramsay  v.  Margrett,  *94, 
2  Q.  B.  18,  especially  the  judgment  of  Davey,  L.  J. 
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The  Court  vrhieh  decided  WiUiams  v.  Paul,  p.  512,  seems  to 
have  thought  that  it  must  always  have  been  unlawful  to  do 
business  on  Sunday.  Certainly  such  was  not  the  opinion  of  our 
ancestors  in  the  Middle  Ages.  I  have  lately  seen  in  private 
hands  a  collection  of  deeds  extending  from  the  thirteenth  century 
downwards  :  most  of  the  fourteenth  century  deeds,  and  some 
from  the  latter  part  of  the  thirteenth,  are  elaborately  dated,  and 
so  large  a  proportion  of  them  are  dated  on  a  Sunday  as  to  shew 
plainly  that  it  was  rather  a  favourite  day  for  the  purpose. 
The  facility  of  collecting  respectable  witnesses  after  church  time 
— if  indeed  Sunday  was  not  a  court  day — may  have  been  the 
reason.  Village  meetings  at  that  time  are  still  common  in  some 
parts  of  Europe. 

In  Montriou  v.  Jefferies,  at  p.  656,  we  have  the  authentic 
version  of  a  famous  saying  of  Lord  Tenterden's:  "God  forbid 
that  it  should  be  imagined  that  an  attorney,  or  a  counsel,  or  even 
a  Judge,  is  bound  to  know  all  the  law.*' 

Hewlins  v.  Shippam,  p.  757,  was  not  reprinted  in  its  natural 
place  out  of  deference  to  modem  judicial  remarks  which  seem  to 
us,  on  reflection,  not  to  affect  the  correctness  of  the  decision,  but 
only  to  limit  its  results  in  practice  by  the  application  of  an 
equitable  doctrine  with  which  the  Court  of  King's  Bench  seventy 
years  ago  could,  of  course,  have  nothing  to  do.  A  correspondent 
has  pleaded,  we  think  rightly,  for  the  restoration  of  the  case  as  a 
sound  statement  of  the  law  so  far  as  it  goes,  and  it  is  restored 
accordingly. 

In  the  Preface  to  the  last  volume  Garrard  v.  Lord  Lauderdale, 
80  B.  B.  105,  should  have  been  mentioned  as  a  case  still  con- 
stantly used  and  cited  by  equity  practitioners. 
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IN    THE    HOUSE    OF    LORDS. 


England. — In  Chancery.  + 
HULLETT  AND  Another  v.  THE  KING  OF   SPAIN.        i828. 

(2  BUgh  (X.  S.)  31—64  ;  S.  C.  1  Dow  &  CI.  169.)  [  81  1 

By  a  treaty  between  the  Governments  of  France  and  Spain,  it  was 
agreed,  that  France  should  pay  to  the  King  of  Spain  a  certain  sum  of 
money  to  be  distributed  by  him  among  his  subjects  haying  claims  against 
the  Oovemment  of  France.  This  sum,  by  the  terms  of  the  treaty,  was 
made  payable  to  an  agent  to  be  appointed  by  the  King  of  Spain.  He 
accordingly  appointed  an  agent,  who  received  the  sum  stipulated,  and 
afterwards  deposited  part  of  it  in  the  hands  of  merchants  in  London,  in 
the  name  of  his  secretary.  But  accomits  of  the  money  so  deposited  were 
rendered  by  the  merchants  to  the  depositor,  and  not  to  his  secretary. 

Upon  a  bill  filed  in  equity,  in  the  name  of  the  King  of  Spain  a» 
plaintiff,  against  the  depositories  and  the  depositor,  stating  these  facts^ 
and  praying  a  discovery,  account,  and  pa^'ment  of  the  money  into  Court, 
&c.  the  defendants  demurred  upon  the  grounds  of  a  defect  of  parties, 
and  that  a  foreign  sovereign  cannot  sue  in  a  court  of  equity  in  England : 
Held,  affirming  the  order  of  the  Court  below,  that  the  demurrer  waa 
properly  overruled;  that  a  foreign  sovereign  may  sue  as  plaintiff  in 
equity :  and  that  under  the  circumstances  of  the  case,  it  was  not  neces- 
sary that  the  cestui  que  trusts  (the  Spanish  claimants)  or  the  nominee  of 
the  agent  should  be  parties  to  the  suit. 

[See  28  E.  R  p.  61,  where  a  report  of  this  appeal  will  be  found 
at  the  end  of  the  report  below,  taken  from  4  RuBsell,  225. — 0.  A.  8.] 

t  Vavasaeur  v.  Krupp  (1878)  9  Ch.  Div.  351. 
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1828.     H.  L.    2  BLIGH  (N\  S.)  65—66.  [b.r. 


Enoland. — Court  op  King's  Bench. 
iw«.  FREE  V.  BURGOYNE. 

J  tint*  2(1. 

(2  Bligh  (N.  8.)  05—82 ;  8.  C.  1  Dow  &  a.  115 ;  6  B.  &  C.  27,  538 ; 

I-«ml  9  Dowl.  &  By.  14.) 

L,(X  Tho  Atat.  27  Geo.  III.  c.  44,  intitled,  An  Act  to  prevent  fnvolous  and 

[  00  J  vexatious  suitfl  in  Ecclesiastical  Courts,  and  reciting  in  the  preamble, 

that  it  is  expedient  to  limit  the  time  for  the  commencement  of  certain 
flmts  in  the  Ecclesiastical  Courts,  enacts  (among  other  things)  that  no 
suit  shall  be  commenced  in  any  Ecclesiastical  Court  for  fornication  or 
incontinence,  after  the  expiration  of  eight  calendar  months  from  the 
time  when  such  o£fence  shall  have  been  committed. 

Upon  a  libel  in  the  Ecclesiastical  Court  against  a  clergyman,  con- 
taining various  ai*ticle8  charging  fornication,  &c. ;  and  in  the  concluding 
article  willing  that  the  offender  be  duly  and  canonically  pimished  and 
corrected  according  to  the  exigency  of  the  law,  &c.,  an  objection  taken 
to  the  jurisdiction  on  the  groimd  of  the  statute  27  Oeo.  III.  c.  44,  was 
overruled  in  the  Ecclesiastical  Court :  whereupon  a  writ  of  prohibition 
was  obtained  in  the  Court  of  King's  Bench,  and  upon  declaration  in 
prohibition,  demurrer,  and  argument,  it  was  held  that  the  statute  applied 
only  to  proceedings  against  fornicators,  &c.  whether  laymen  or  clergy- 
men, ^tro  mhttf.  aninur;  but  that  a  proceeding  in  tho  Ecclesiastical  Court 
on  the  ground  of  fornication,  against  a  clergyman,  for  the  purpose  of 
deprivation,  is  not  prohibited  by  the  statute,  and  this  judgment  was 
affirmed  on  appeal. 

Held  also  ^t  the  judgment  of  the  Court  of  King's  Bench  being  for 
a  prohibition,  against  proceeding  on  the  ground  of  fornication  pro  $alute 
aniin<K,  but  granting  a  consultation  so  far  as  the  case  related  to  the 
proceeding  for  deprivation,  the  statute  8  &  9  Will.  III.  c.  ll,t  which 
gives  costs  to  the  party  who  obtains  the  judgment  in  prohibition,  did  not 
apply,  inasmuch  as  it  was  a  qualified  judgment,  which  in  substance  was 
for  tiie  defendant  in  the  prohibition,  and  that  if  it  was  to  be  considered 
as  a  ca4U9  omissus,  there  was  no  authority  in  the  Court  to  give  costs. 

[  6«  ]  This  was  a  writ  of  error  brought  to  reverse  a  jadgment  of 

the  Court  of  King's  Bench  in  an  action  of  prohibition.  The 
plaintiff  in  error  was  rector  of  the  rectory  of  the  parish  of  Sutton, 
in  the  county  of  Bedford.  The  defendant  in  error  was  one  of  the 
parishioners. 

In  October,  1824.«  the  defendant  in  error  exhibited  articles  in 
the  Arches  Court  of  Canterbury  against  the  plaintiff  in  error, 
charging  acts  of  fornication  and  incontinence,  committed  by  him, 

t  The  section  in  question  (s.  3)  is  c  49) ;  but  the  principle  of  the  deci- 
repealed  by  the  S.  L.  B.  and  Civil  sion  on  this  point  may  survive. — ^B.C. 
Procedure  Act,  lvS83  (46  &  47  Vict. 
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with  several  of  his  female  servants,  in  the  years  1810,  1812,        Fbbe 
1814,  1815,  1817,  and  1822,  and  also  that  on  several  occasions    bubootkb. 
daring  the  above,  and  in  the  intervening  years,  he  had  been 
guilty  of  various  other  acts  of  gross  immorality  and  neglect  of 
his  clerical  duties. 

The  libel  consisted  of  thirty-one  articles,  containing  the  charges 
above-mentioned,  and  other  ecclesiastical  offences. 

The  first  article  stated,  that  by  tbe  ecclesiastical  laws,  all 
ministers  in  holy  orders  were  required  to  be  decent  in  their 
behaviour,  to  abstain  from  fornication,  &c.  under  pain  of  depri- 
vation, suspension,  or  such  other  ecclesiastical  punishment  or 
censures,  as  the  case  may  require,  and  the  law  authorize,  &c. 
The  second  article  alleged,  that  Dr.  Free  was  rector  of  Sutton. 
The  last  article  willed,  that  Dr.  Free  should  be  canonically 
punished  according  to  law,  and  also  be  condemned  in  the  costs 
of  the  suit,  but  did  not  specially  point  to  deprivation. 

With  respect  to  the  5th,  7th,  9th,  10th,  11th,  and  12th  articles, 
which  alleged  various  acts  of  fornication,  the  plaintiff  in  error 
disputed  the  jurisdiction  of  the  Ecclesiastical  Court. 

The  Ecclesiastical  Court  determined!  that  it  had  ^jurisdiction,  [  ^67  ] 
and  gave  judgment  against  the  plaintiff  in  error,  whereupon  he 
obtained  a  writ  and  declared  in  prohibition.  The  declaration  set 
forth  the  libel  and  the  proceedings  in  the  Ecclesiastical  Court,  and 
prayed  a  prohibition.  To  this  declaration  a  plea  and  demurrer 
were  put  in  :  upon  which  the  plaintiff  joined  issue. 

The  case  was  argued  in  Easter  Term,  1826,  and  on  the  6th  of 
May,  1826,  judgment  was  given,  which  in  substance  was,  that  as 
to  so  much  of  the  charge  as  related  to  the  proceeding  against  the 
plaintiff  in  error  for  fornication  or  incontinence,  for  the  purpose 
only  of  his  soul's  health,  and  the  reformation  of  his  manners, 
the  defendant  in  error  should  be  prohibited  from  proceeding  in 
the  Spiritual  Court ;  but  that  as  to  so  much  of  the  charge  as 
related  to  those  offences,  for  the  purpose  of  suspension  or  depri- 
vation, or  other  punishment  merely  clerical,  and  also  as  to  the 
other  matters  charged  against  him,  that  the  defendant  in  error 
should  not  be  prohibited  from  proceeding  in  the  Spiritual  Court, 
but  that  a  consultation  should  be  and  it  was  accordingly  awarded 

t  2  Addams,  p.  414. 
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F&EE        in  respect  thereof;    and  after  argument,  the  Court  of  King's 
BuBc^TKE.    Bench  was  also  of  opinion  that  the  plaintiff  in  error,  was  not 
entitled  to  costs  of  suit. 

Against  this  judgment  the  plaintiff  in  error  brought  a  writ  of 
error  in  Parliament. 

Dr.  Addama  and  Mr.  Deninan\  for  the  plaintiff  in  error : 

[  68  ]  The  charges  against  the  plaintiff  extend  from  1810  to  1822, 

inclusive.  The  citation  is  dated  in  1824 — eighteen  months  after 
any  act  alleged,  contrary  to  27  Geo.  III.  c.  44. 

The  suit  was  instituted  for  his  soul's  health,  and  reformation 
of  manners  only — that  was  the  sole  motive.  Deprivation  is  only 
one  mode  of  pimishment,  and  that  is,  for  the  soul's  health,  and 
reformation  of  manners.  The  clergy  as  well  as  laity,  are  within 
the  meaning  of  the  Act.  The  refined  distinction  between  clergy 
and  laymen  is  not  warranted  by  the  words  or  spirit  of  the  Act. 
The  Act  is  general,  intended  to  protect  the  clergy  as  well  as  the 
laity.  Indeed  the  clergy,  from  their  situation,  are  deserving  of 
greater  protection.  The  suit,  though  said  to  be  for  deprivation 
or  suspension,  is  essentially  pro  salute  anima,  there  is  no  distinc- 
tion in  practice  between  suits  pro  salute  animce  and  for  depriva- 
tion ;  all  suits  for  deprivation  are  suits  pro  salute  anima.  For 
forty  years  the  Act  has,  in  practice,  been  supposed  to  apply  to 
the  clergy  as  well  as  the  laity. 

The  judgment  of  the  King's  Bench  holds,  that  it  does  apply  to 
the  clergy  as  well  as  the  laity,  to  a  certain  extent.  In  the  Court 
of  Arches  it  was  held  not  to  apply  to  the  clergy  at  all,  there  it 
was  held,  that  the  Act  passed  alio  intuitu.l  The  judgments  of 
the  Arches  and  King's  Bench  proceed  on  essentially  different 
grounds. 

There  is  no  such  thing  in  the  Ecclesiastical  Courts  as  criminal 
informations.     They  proceed  solely  pro  salute  anima. 

The  Court  of  Arches  took  no  distinction  between  suits  for 

t  It  was  proposed  with  a  view  to  must  follow  the  citation.    The  LoBO 

shew  the  object  of  the  suit  to  read  the  Chancellor  said  it  did  not  matter, 

citation  in  the  Ecclesiastical  Court,  as  the  libel  described  him  as  rector 

to  which  Campbell  objected  that  the  of  Sutton.  , 

citation  formed  no  ]>art  of  the  record.  %  ^  <^<ld.  p.  414. 

Dr,  AddarM  answered  that  the  libel 
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correction,  and  suits  for  punishment.    The  King's  Bench  did.        Frbb 
This  distinction  is  unwarranted  *by  principle  or  practice.     In    bubgoynb. 
practice,  there  is  no  proceeding  for  punishment,  qm  punishment :       [  ^69  ] 
it  is  merely  pro  salute  anima.    The  punishment  is  a  mean,  not 
the  end:  the  salus  anim€e,  and  reformatio  viorum,  is  the  end:t 
deprivation  is  a  mere  mean  of  correction;  J  deprivation,  is  divesting 
a  man  of  his  freehold ;   the  usual  consequence  of  suits  of  this 
nature  is  suspension  only.    The  judgment  of  the  King's  Bench 
leaves  the  Court  no  option,  it  must  proceed  to  deprivation. 

The  title  and  preamble  of  the  Act,  is  to  stay  frivolous  and 
vexatious  suits,  and  limits  a  time :  whether  the  time  is  too  short 
or  too  long,  is  no  matter.  The  Act  is  express,  and  this  particu- 
larly is  a  frivolous  and  vexatious  suit.  There  is  no  charge 
within  eighteen  months  after  the  last  oflfence  alleged.  Surely 
there  should  be  some  limit  to  proceedings  of  this  nature.  The 
charges  here  begin  eighteen  or  twenty  years  ago:  there  is  no 
possibility  of  rebutting  such  charges,  resting  upon  evidence 
possibly  suborned  and  got  up  for  purposes  of  malice  or  revenge, 
&c.  There  is  no  conviction  of  the  alleged  ofifences,  as  it  rests  in 
mere  allegation.  For  the  purpose  of  the  argument  it  may  be 
assumed  that  the  plaintiff  is  innocent  of  every  charge,  and  he  is 
in  fact  prepared  to  deny  the  facts  alleged. 

There  is  an  obvious  impolicy  in  allowing  such  charges  to  be 
made  without  limitation  of  time.  This  is  the  very  mischief  the 
Act  intended  to  remedy.  In  fair  construction  the  Act  applies  to 
clergy  as  well  as  laity ;  there  is  no  exception  of  the  clergy,  which 
of  course  there  would  have  been,  if  intended.  A  general  Act 
applies  without  exception ;  why  not  in  this  case  ? 

As  to  costs,  §  the  appellant,  by  the  provisions  of  the  Act,        [  70  ] 
(8  &  9  Will.  III.  c.  11)  is  intitled  to  them,  having  obtained  a 
prohibition  as  to  the  proceeding  for  fornication. 

t  Gibs.    Cod.     Corbefa  case,  7  Co.  record  below,  for  that  purpose ;  but 

£ep.  5  a.  this  had   not   been   done.     It  was 

I  Baymond,  1510;   dt.  Towmend  thereupon  intimated  by  the  House, 

T.  Thorpe.  upon  the  suggestion  of  Mr.  Courtenay, 

§  It  was  objected  that  the  appeal  that  the  practice  of  the  House  would 

could  not  be  heard  on  the  subject  of  permit  the  record  still  to  be  amended, 

costs;  because  it  did  not  form  part  and  the  counsel  for  the  respondent 

of  the  record.    The  Court  of  King's  then  waived  the  objection. 
Bench  had  given  leave  to  amend  the 
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Fbke  Mr.  Cavipbell  and  Dr.  Lushington,  for  the   defendant  in 

•r. 

BuBooTVE.    error. 

Mr.  Campbell  : 

The  judgments  of  the  Court  of  Arches  and  the  King's  Bench 
are  the  same.  For  the  sake  of  the  church,  the  plaintiff  should 
be  deprived  of  his  living.  The  citation  is  not  here,  but  the  libel 
is,  which  shews  the  nature  of  the  proceeding.  In  the  first  article, 
there  is  no  notice  of  reformation  of  manners ;  the  object  in  view 
of  the  libel  is,  that  he  may  be  deprived  of  his  benefice.  The 
second  article  states  the  induction  of  the  plaintiff :  these  articles 
would  be  immaterial,  unless  it  were  a  proceeding  against  him,  as 
rector  of  Sutton.  There  is  no  penance  required  or  stated  for  his 
soul's  health.  It  is  a  suit  for  deprivation  founded  upon  these 
articles.  It  is  stated,  that  no  proceedings  for  deprivation  ever 
take  place  in  the  Ecclesiastical  Court ;  that  is  not  so, — there  is  a 
proceeding  for  punishment  by  deprivation.!  The  direct  purpose 
is  to  purge  the  church,  which  is  properly  determinable  by  the 
ecclesiastical  laws  of  the  realm.  Many  of  the  causes  of  depriva- 
tion have  nothing  to  do  with  sabis  aniuue  or  reformatio  morum ; 
as  for  instance:  by  common  law  or  statute,  want  of  orders, 
[  •Ti  ]  *simony,  plurality,  conviction  by  temporal  courts,  omission  to 
subscribe  the  oaths  of  supremacy,  incontinence,!  &c.  The  causes 
of  deprivation  by  the  canon  law,  are  wearing  arms,  non- 
residence,  concubinage,  §  &c. 

This  libel  is  framed  to  give  in  evidence  the  matter  of  the  alle- 
gations with  the  view  to  deprivation.  The  16  Car.  I.  c.  11 
operated  1 1  merely  to  destroy  the  power  of  the  High  Commission 
Court.  The  27  Geo.  III.  is  the  only  impediment,  does  this  take 
away  the  jurisdiction?  if  it  does  not,  the  common  law  must  have 
force.  Such  a  result  could  not  have  been  contemplated  by  the 
Legislature. 

t  2  Bum's  Eocl.  Law,  tit.  De-  priest  keeping  a  concubine  forfeited 

privation.  his  goods,  chattels,  and  promotions, 

X  In  the  reign  of  Eliz.,  Fox  and  and  was  liable  to  imprisonment  at 

Burton  were  deprived  for  adultery ;  the  King's  will.    See  the  note  in 

6  Co.  Bep.  13, 6  Hob.  291,  C5ro.  Eliz.  41 .  Bum's  Eccl.  Law,  tit.  q.  s. 

§  This  canonical  crime  appears  to  ||  See    the    4th    sect.,    but   it    is 

have  been  punished  by  degradation.  rex)ealed  by  13  Car.  IE.  s.  1,  c.  12. 
By  31  Hen.  VIII.  c.  14,  s.   10,   a 
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Suppose  the  case  of  a  bastard  child  :  suppose  the  fact  not  dis-        Fbeb 
covered  till  after  nine  months  :   this  statute  of  limitation  would    rurqoynb. 
have  rim,  and  the  proceeding  for  deprivation  would  be  barred. 
It  is  impossible  to  contemplate  this  to  have  been  the  intention  of 
the  Legislature. 

The  title  is  part  of  the  Act — what  is  the  title,  but  for  restrain- 
ing frivolous  and  vexatious  suits  in  the  Ecclesiastical  Court  ?  the 
proceedings  pro  salute  anima  are  a  mere  mockery, — originally 
they  were  not  so :  in  modern  times  they  are.  In  Scotland  the 
practice  of  penance  still  prevails  to  a  certain  extent.  The  suit 
pro  salute  anima  now,  is  to  make  a  person  pay  costs ;  it  may 
very  well  have  been  the  object  of  the  Legislature  to  put  a  stop  to 
such  suits.  But  could  it  have  been  the  intention  to  prevent  all 
suits  against  the  *clergy,  for  deprivation  ?  The  words  of  the  Act  [  '72  ] 
are  general;  but  they  have  reference  to  the  title  and  preamble. 

In  construing  Acts  of  Parliament,  the  Court  looks  to  the  mis- 
chief intended  to  be  remedied;!  if  not  within  the  mischief,  it 
cannot  be  brought  within  the  words.  Suits  against  the  clergy 
for  deprivation  rarely  happen ;  the  cases  enumerated  in  the 
Act  frequently  ;  the  rare  instances  are  not  within  the  mischief ; 
the  offences  enumerated,  are  defamatory  words,  brawling  in  the 
church,  incontinence,  &c.  But  this  is  a  suit  for  deprivation,  t 
Suits  for  deprivation  are  of  rare  occurrence — suits  pro  salute 
anima  were  in  the  contemplation  of  the  Legislature.  If  a  clergj'- 
man  marry  his  prostitute,  it  would  be  a  cause  for  deprivation ; 
though  a  suit  for  the  soul's  health  could  not  be  maintained.  So 
if  a  clergyman  marry  a  common  prostitute,  might  he  not  be 
sued  in  respect  of  his  incontinence  and  scandal  anterior  to  the 
marriage  ?  There  is  a  distinction  between  a  clergyman  and  a 
layman,  as  to  the  jurisdiction  in  prohibition ;  as  to  civil  punish- 
ment, the  prohibition  would  go,  but  as  to  the  proceeding  for 
deprivation  for  such  an  offence,  it  would  not  go. 

In  the  Bishop  of  Clogher's  case  §  the  party  might  have  been 
indicted :  but  he  absconded.  No  proceedings  took  place  in  the 
Temporal  Courts ;  yet  there  was  a  suit  for  deprivation. 

The  deprivation  is  the  object  of  the  suit  in  the  case  of  a 

t  Com.  Dig.  Parliament.  §  No   reference   in   the    original 

X  Sherun'n  v.  Carttvright,  Hutton,      report, 
p.  111. 
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Fbbb  clergyman: — with  respect  to  a  layman  it  is  different,  because 
BuBQOYKB.  th®re  can  be  no  deprivation,  but  merely  correction,  pro  salute 
aninue.  You  cannot  proceed  ^ro  salute  aniiruB^  even  against  a 
clergyman,  for  an  offence  cognizable  in  the  Temporal  Courts. 
[  'TS  ]  *Therefore,  unless  a  clergyman  happen  to  be  convicted,  in  the 
Courts  of  Common  Law,  there  could  be  no  suit  in  the  Ecclesias- 
tical Courts ;  suppose  the  clerk,  after  the  offence,  absconds,  and 
therefore  cannot  be  convicted,  the  scandal  would  remain  without 
remedy. 

As  to  costs,  the  plaintiff  is  not  entitled  to  them.    The  case  is 
clearly  not  within  the  Statute  of  Gloucester.    No  costs,  there- 
.  fore,  can  be  given,  unless  the  case  is  within  the  7  (&  8  W.  &  M.f 
The  question  is,  whether  the  plaintiff  has  obtained  judgment. 

The  judgment  grants  a  consultation,  as  to  all  the  matters. 
The  plaintiff  has  no  judgment.  The  defendant  may  proceed  on 
the  whole,  but  no  judgment  can  be  given  on  that  part,  which  vapro 
salute  aninue.    It  does  not  stay  the  proceedings,  but  the  judgment. 

Dr.  Lushington  : 

Over  the  laity  the  Ecclesiastical  Courts  have  jurisdiction  only 
in  certain  cases,  by  virtue  of  certain  canons  which  have  become 
part  of  the  law  of  the  land,  but  these  proceedings  are  pro  salute 
anima  only.  Over  the  clergy  the  jurisdiction  is  similar  as  to 
suits  pro  salute  anima ;  but  they  have  a  further  jurisdiction  in 
respect  of  the  clerical  character.  The  Court  itself  was  primarily 
established  for  taking  care  that  the  clergy  performed  the  clerical 
duties,  a  jurisdiction  totally  distinct  from  that  over  the  laity.  If 
the  conduct  of  a  clergyman  be  wrong,  it  is  the  duty  of  the  Court 
to  interfere  for  the  purpose  of  preserving  the  Ecclesiastical  dis- 
cipline and  morality  of  the  church.  The  judgment  in  Middlet^i 
V.  Croftyl  is  an  admirable  dissertation  upon  the  subject  of  this 
jurisdiction. 

The  canons  are  held  to  bind  the  clergy,  though  not  the  laity ; 

and  the  Courts  have  exercised  such  jurisdiction  in  all  instances. 

[  '74  ]       If  the  clergy  are  to  be  exempt  *from   such  a  jurisdiction,  it 

would  have  the  most  injurious  effect  on  the  discipline  of  the 

t  Sic,    apparently   an   error   for  X  2  Atk.  607. 

8  &  9  Wm.  III. 
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church.  The  proceedings  have  been  generally  with  a  double  Fbbb 
aspect,  namely,  that  ordinary  one,  pro  salute  animce,  and  the  bubooyne. 
extraordinary  one  of  deprivation  for  offences  committed  against 
the  discipline  of  the  church.  If  you  destroy  the  jurisdiction  in 
the  former,  you  cannot,  we  contend,  do  it  in  the  latter.  The 
very  commencement  of  the  articles  shews  that  these  criminal 
proceedings  were  instituted  for  the  purpose  of  securing  the  dis- 
cipline of  the  church.  The  Ecclesiastical  Court  has  exercised 
this  jurisdiction  from  time  immemorial.  The  whole  tenor  of  the 
proceedings  shews  that  they  are  not  for  punishment  pro  salute 
anim^ey  but  merely  for  another  purpose,  essentially  within  the 
province  of  the  Ecclesiastical  Court.  In  the  proceedings  in  the 
King's  Bench,  on  the  prohibition,  it  was  for  the  first  time  con- 
tended, that  the  27  Geo.  III.  destroyed  the  jurisdiction  altogether. 
The  correction  of  clerks  is  frequently  excepted  out  of  the 
patents  of  charters  of  dioceses.  In  Exeter  such  an  exception  has 
prevailed  for  these  two  centuries.  The  Bishop  has  the  paramount 
authority,  and  from  him  the  jurisdiction  is  derived.  The  statute 
of  Hen.  VII.  gives  the  Bishop  an  additional  power — a  power  of 
imprisonment.  If  this  Act  was  repealed  by  12  Car.,  it  is  still  in 
force,  for  the  18  Gar.  II.  s.  1,  c.  12,  repealed  the  16  Car.  I.  c.  11. 
This  statute  is  not  noticed  in  the  27  Geo.  III. 

As  to  the  construction  of  the  statute  27  Geo.  III.,  it  is  a 
remedial  statute  to  remove  a  mischief  and  advance  the  remedy : 
was  this  a  mischief  entitled  to  be  remedied  by  the  Act  ?  The 
clergy  are  not  within  the  mischief  of  the  Act.  However  that  be, 
there  is  a  clear  distinction  between  proceeding  for  deprivation 
and  pro  sal.  an. :  *comparatively  speaking,  the  offence  of  fomica-  [  •TS  ] 
tion  in  a  layman  is  much  more  venial.  In  a  clergyman  the 
consequences  from  the  evil  example  in  a  parish,  are  very  per- 
nicious. A  suit  for  deprivation  necessarily  involves  the  motives 
and  inducements  for  suspension  and  deprivation. 

The  clergy  are  not  mentioned  by  name  in  the  27  Geo.  III. 
This  is  observable,  for  it  leaves  the  statute  of  Hen.  VII.  in  force 
to  punish  by  imprisonment,  and  is  supposed  to  take  away  the 
power  of  proceeding  for  deprivation  and  suspension ;  this  is  a 
reduetio  ad  absurdum. 

Visitations  are  held  once  a  year  when  presentments  are  or 
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Free  ought  to  be  made  by  the  churchwardens.  It  may  happen  then, 
BuBooYNB.  that  the  representation  on  which  proceedings  are  to  be  instituted, 
is  not  known  till  after  the  twelve  months.  Was  it  meant  that 
the  clerk  should,  in  such  case,  laugh  at  the  discipline  of  the 
church  ?  Suppose  a  man  commits  adultery,  which  is  not  known, 
but  he  is  afterwards  convicted ;  may  not  the  Bishop  found  any 
proceedings  against  the  delinquent,  on  the  ground  that  under  the 
statute  the  limitation  has  run  out  ? 

The  clergy,  it  is  said,  require  protection.  There  is  no 
foundation  for  this  argument ;  for  proceedings  are  scarcely  ever 
instituted  against  the  clergy.  There  are  only  fifteen  on  record 
in  London. 

As  to  costs,  if  the  party  succeeds  in  the  major  part  of  his 
demand,  he  is  entitled  to  costs,  not  if  he  succeeds  in  the  minor 
only. 

The  Lord  Chancellor  :+ 

The  suit  in  the  Bishop  of  Clogher's  case  was  pro  salute  anvna^ 
and  also  for  deprivation.  There  is  no  doubt  of  the  jurisdiction  to 
[  '76  ]  inquire  into  the  oflfence  for  the  purpose  of  deprivation.  *The 
question  raised  by  Dr.  Addams,  is  whether  you  can  serve  the  two 
proceedings.  No  authority  has  been  cited,  and  in  the  absence  of 
authority,  are  we  to  assume  that  they  cannot  be  severed  ? 

Is  deprivation  only  an  incident? — the  original  libel  was  in 
effect  pro  salute  anima,  and  also  for  deprivation,  the  judgment 
was  to  prohibit  one  of  the  proceedings — if  it  had  not  been  for 
that  judgment  the  Ecclesiastical  Court  might  have  proceeded  to 
punish,  not  only  by  deprivation,  but  pro  salute  anima.  The 
plaintiff  has,  therefore,  obtained  a  judgment  restraining  the 
Ecclesiastical  Court.  He  had  a  just  cause  to  come  for  a  pro- 
hibition, and  so  the  Court  adjudged.  The  costs,  therefore,  should, 
according  to  the  Act,  have  been  awarded. 

I  am  inclined  to  think,  unless  better  authority  than  Baker  v. 
Roger  I  can  be  cited,  that  proceedings  for  deprivation  may  be 
instituted  against  a  clerk,  without  any  suit  pro  salute  animte. 

It  is  not  necessary  to  proceed  for  judgment,  pro  salute  animxe^ 
and  deprivation  also,  they  may  be  severed,  and  judgment  may  be 

t  In  the  course  of  the  argument.  X  Cro.  Eliz.  789. 
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given  to  deprive,  though  no  judgment  may  be  given  pro  salute        Free 
animce.     What  is  there  to  shew  that  deprivation  may  not  be  the    bubgotne. 
substantive  object  of  the  suit  ? 

Thb  Lobd  Chancellor:! 

The  noble  Lord  and  reverend  prelate,  who  have  attended  the 
whole  of  this  discussion,  are  of  opinion  with  me  that  this  Act  of 
Parliament  does  not  apply  to  a  suit,  the  object  of  which  is 
deprivation;  and  also  that  the  proceedings  may  be  severed.  The 
judgment  below  must  be  so  far  affirmed ;  with  respect  to  the 
costs  some  difficulty  occurs. 

The  Lord  Chancellor  :  /w«^6. 

This  case  arises  out  of  a  *prosecution  in  prohibition.  The  [  *^^  ] 
Court  of  King's  Bench  gave  judgment  ui  prohibition  in  a  par- 
ticular form,  and  upon  that  Doctor  Free  brought  a  writ  of  error. 
Certain  charges  had  been  preferred  against  Doctor  Free,  who  was 
rector  of  Sutton,  in  the  county  of  Bedford ;  charges  of  fornication 
and  incontinence  of  a  very  precise  description,  commencing  in 
the  year  1810,  and  continuing  down  to  the  year  1822.  Those 
charges  were  made  the  foundation  of  a  suit  in  the  Spiritual 
Court,  which  suit  was  instituted  in  the  year  1824,  two  years,  or 
nearly  two  years,  after  the  date  of  the  act,  which  was  the  subject 
of  the  last  charge  preferred  against  Doctor  Free.  Articles  were 
exhibited  against  him  in  the  Spiritual  Court,  containing  those 
charges,  and  it  is  quite  clear  in  looking  at  those  articles  as  they 
are  framed,  that  it  would  have  been  competent  to  the  Spiritual 
Court  to  have  proceeded  against  Doctor  Free  to  punish  him  in 
the  ordinary  mode  for  incontinence  and  fornication,  pro  salute 
anim^e  et  pro  reformatione  viorum,  and  also  to  proceed  against  him 
for  deprivation  either  for  the  one  or  the  other,  or  both.  It  is  in 
such  a  form  that  the  articles  are  framed,  and  a  corresponding  judg- 
ment or  judgments  might  have  been  founded  upon  those  articles. 

It  was  contended  in  the  Spiritual  Court  by  Doctor  Free,  that 
the  Court  could  not  proceed  in  that  suit,  by  reason  of  the 
27  Geo.  lU.  c.  44.  By  that  Act  suits  for  fornication  and  incon- 
tinence must  be  commenced  within  eight  months  from  the  period 

t  At  the  end  of  the  argument. 
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Fbbk  vhen  the  offence  is  committed.  The  Judge  in  the  Court  below 
BuBooTi^.  overruled  the  objection ;  in  consequence  of  which  a  writ  of  pro- 
hibition was  issued,  and  the  matter  came  before  the  Court  of 
King's  Bench.  In  that  Court  Doctor  Free  declared  in  prohibi- 
tion, and  the  main  question  then  raised  for  consideration,  was 
whether  the  statute  applied  to  a  case  of  this  description.  It  was 
[  *78  ]  admitted  *that  there  was  no  doubt  that  the  statute  applied  to  an 
ordinary  case  of  incontinence,  or  fornication,  with  a  view  to  the 
ordinary  punishment  pro  salute  anima  et  reformatione  morum. 
The  Court  of  King's  Bench  were  of  opinion,  (and  I  am  disposed 
to  concur  in  that  opinion,)  that  a  suit  of  this  description  insti- 
tuted against  a  clergyman,  as  well  as  against  a  layman,  must  be 
instituted  within  the  period  limited  by  the  statute. 

But,  another  and  a  much  more  important  question  arose  as  to 
whether  or  not  that  Act  of  Parliament  applied  to  a  suit  for  depriva- 
tion, and  I  think  it  is  impossible  to  look  at  the  title  of  that  Act  of 
Parliament,  at  the  preamble  of  it,  at  the  particular  provisions  and 
enactments  of  it,  and  to  suppose  for  a  moment  that  they  could 
have  been  intended  to  apply  to  a  suit  instituted  for  the  purpose  of 
deprivation.  It  is  unnecessary  to  repeat  observations  upon  these 
particular  parts  of  the  Act  of  Parliament,  because  it  was  con- 
sidered very  much  in  detail  in  the  argument.  I  will  only  say 
generally  that  I  concur  in  the  view  taken  by  the  Judge  in  the 
Spiritual  Court,  that  the  Act  does  not  apply  to  a  suit  for  depriva- 
tion. I  concur  in  the  judgment  pronounced  in  the  Court  of  King's 
Bench  with  respect  to  the  distinction  that  the  Act  of  Parliament 
does  not  apply  to  a  suit  instituted  for  the  purpose  of  deprivation. 
If  that  be  so,  let  us  consider  the  question  of  form  according  to 
the  state  of  proceedings  in  the  Ecclesiastical  Court.  I  have 
already  stated,  that  according  to  my  opinion  the  Court  might 
have  proceeded  to  punish  the  individual  in  the  ordinary  way, 
pro  salute  animce  et  pro  reformatione  inorum,  and  it  might  also 
have  proceeded  to  deprive  him,  or  it  might  have  proceeded  for 
[  *79  ]  the  one  or  the  other,  or  both.  The  Court  *of  King's  Bench 
were  of  opinion  that  with  reference  to  the  mode  of  proceeding 
with  a  view  only  to  the  reformation  of  the  manners,  with 
a  view  only  to  punishment  pro  salute  animte,  the  statute  was 
a  bar.    They  pronounced  that  judgment  distinctly,  drawing  the 
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attention  of  those  persons  who  heard  the  judgment  to  that  dis-        Fbkb 

tinction;  and  they,  in  their  judgment,  therefore,  allowed  the    bubooynf. 

party  to  proceed  below,  for  the  purpose  of  deprivation,  and  for 

the  purpose  of  deprivation  only.    They  said  there  are  two  objects 

for  which  this  suit  is  instituted,  or  the  judgment  may  be  directed 

to  two  purposes,  those  purposes  which  I  stated.    As  to  one,  the 

Court  cannot  proceed,  because  it  is  out  of  time.    With  respect  to 

the  other,  we  are  of  opinion  that  the  statute  does  not  apply,  and 

therefore  the  Court  below  may  proceed  for  that  particular  object. 

The  Court  of  King's  Bench  was  warranted  in  so  severing  that 

judgment,  not  merely  upon  principle,  but  on  reference  to  the 

cases  which  were  quoted.    It  appears  to  me  that  in  principle  the 

case  of  Slater  v.  Smal1hrooke\  was  directly  in  point,  that  was  a 

proceeding  against  a  party  who  had  obtained  forged  orders,  and 

was  instituted  to  a  benefice.    A  prohibition  was  obtained,  and 

the  case  came  before  the  Court  of  King's  Bench,  and  the  Court 

of  King's  Bench  held  that  the  Spiritual  Court  had  no  jurisdiction 

to  enquire  into  the  forgery  ol  orders,  with  a  view  of  punishing  for 

such  forgery,  that  is  to  say,  as  a  temporal  offence,  but  that  they 

might  enquire  into  that  offence  for  the  purpose  of  deprivation,  and 

of  deprivation  only.    The  Court  below,  therefore,  was  allowed  to 

proceed  *and  to  enquire  into  the  particular  offence  of  forgery,  not       [  '80  ] 

with  a  view  to  punish  for  that  forgery  in  the  ordinary  way,  in 

which  the  Ecclesiastical  Court  punishes  for  that  offence,  but  for 

the  purpose  of  deprivation ;  and  according  to  the  report  of  the 

case  for  deprivation  only.    That  case  applies  strictly  to  the 

present.    By  the  operation  of  the  Statute  27  Geo.  III.  the  Court 

below,  the  Spiritual  Court,  cannot  proceed  to  enquire  into  the 

incontinence  and  fornication  of  Doctor  Free,  with  a  view  to  punish 

him  in  the  ordinary  mode,  jpro  salute  animie  et  reformatione  morum, 

but  they  may,  according  to  the  construction  which  the  Court  of 

King's  Bench  has  put  upon  the  Act,  proceed  to  enquire  into  the 

incontinence  and  fornication,  for  the  purpose  of  deprivation,  and 

deprivation  only.    I  conceive,  therefore,  that  the  case  of  Slater 

V.  SmaUbrooke  is  precisely  in  principle  the  same  as  this  case. 

t  1  Lev.  138,  1  Sid.  217.  The  matter,  and  the  proceeding  with  a 
prohibition  was  refused,  because  the  view  to  deprivation  quia  mere  Laicus. 
forgery  was  touching  an  ecclesiastical   ^See  S.  G.  but  not  S.  P.,  1  Kel.  731. 
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freb  In  the  case  of  Townsend  v.  Thorpe,^  the  judgment  pronounced 


r. 


BuRooYNB.  cotter  much  consideration  by  the  Court  of  King's  Bench  is  pre- 
cisely to  the  same  effect.  That  was  a  suit  instituted  against  a 
parish  clerk  for  the  purpose  of  deprivation.  He  was  charged 
with  various  offences  of  an  indecent  nature,  which  it  is  not 
necessary  to  particularize.  A  writ  of  prohibition  was  issued  out, 
and  the  party  declared  in  prohibition.  The  Court  held  that  a 
Spiritual  Court  has  no  jurisdiction  whatever,  to  enquire  into 
those  offences  for  the  purpose  of  punishing  those  offences  civilly ; 
but  that  the  Court  may  enquire  into  those  offences  for  the 
purpose  of  deprivation  ;  and  that  was  the  judgment  pronounced 
by  the  Court,  severing  the  two  parts  of  the  charge  and  allowing 
an  enquiry  for  the  purpose  of  deprivation ;  and  the  judgment  of 
[  *8i  ]  the  Court  passed  accordingly.  *Now  that  also  is  a  case  precisely 
similar  to  the  present,  and  it  is  not  only  similar  in  principle,  but 
it  confirms  the  judgment  of  the  Court  of  King's  Bench,  because 
the  judgment  is  substantially  that,  with  a  view  to  deprivation 
only,  (whatever  forms  it  may  be  necessary  for  the  Ecclesiastical 
Court  to  adopt,)  with  that  view  only  the  Court  below  may  pro- 
ceed. If  the  object  of  the  Court  below  is  to  proceed,  for  the 
purpose  of  punishing  for  incontinence,  pro  salute  aninue  et  rejor- 
matione  morunif  in  that  case  the  statute  applies :  but  the  Court  of 
King's  Bench  says  we  will  allow  the  parties  to  proceed  in  the 
Court  below,  for  the  purpose  of  deprivation  only,  with  all 
those  forms  and  those  ceremonies,  and  that  manner  of  proceeding, 
which  is  necessary  for  the  purpose  of  carrying  on  a  suit  for 
deprivation.  If,  therefore,  you  are  satisfied  that  the  construction 
put  upon  this  Act  of  Parliament  by  the  Court  of  King's  Bench,  is 
the  correct  construction,  about  which  you  will  probably  entertain 
no  doubt,  the  judgment  up  to  this  point  should  be  affirmed. 

The  only  question  which  remains  for  consideration  is  the 
question  of  costs,  and  I  confess  I  at  first  entertained  considerable 
doubts  upon  that  point.  The  party  who  succeeds  on  demurrer 
in  prohibition,  was  not  entitled  to  his  costs,  previously  to  the  Act 
of  8th  &  9th  William  III.  Unless  therefore  it  is  clear  from  the 
Act  of  8th  &  9th  William  III.  that  he  is  entitled  to  his  costs, 
they  cannot  be  given.  Now  that  Act  says  that  if  the  plaintiff  on 
t  2  Lord  Baym.  507,  2  Stra.  776,  b^  vide  942. 
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demurrer  obtains  judgment,  he  shall  be  entitled  to  his  costs. 

What  is   the  case  in  the  present  instance?    A  prohibition  is 

applied  for,  to  restrain  the  Spiritual  Court  from  proceeding  upon 

certain  articles.    The  judgment  of  the  Court  of  King's  Bench 

was,  that  upon  those  articles  the  *party  should  proceed,  but  with 

this  species  of  exception  that  they  should  proceed  in  a  qualified 

way,  and  for  a  particular  object.     That  is  a  judgment  at  least  as 

much  for  the  defendant  as  for  the  plaintiff.    How  can  that  be 

said  to  be  a  judgment  for  the  plaintiff  in  prohibition,  more  than 

it  is  a  judgment  for  the  defendant?    If  that  be  so  it  cannot  be 

said  that  the  plaintiff  has  obtained  judgment  upon  his  demurrer, 

— it  is  a  judgment  for  the  defendant  in  demurrer,  qualified  in  the 

manner  I  have  stated.     The  Court  of  King's  Bench,  considering 

this  as  a  case  not  within  the  statute,  a  casus  omissus,  held  that 

the  defendant  was  not  entitled  to  his  costs  in  that  Court.    If  it  is 

a  casus  omissus — if  that  is  the  right  construction  of  the  Act  of 

Parliament — it  must  follow  that  it  was  not  the  intention  of  the 

Legislature    under  such  circumstances,   that  the    plaintiff   in 

demurrer  should  be  entitled  to  his  costs.    I  should,  therefore, 

recommend  to  your  Lordships,  that  the  judgment  of  the  Court  of 

King's  Bench  should  be  affirmed;  and  I  think,  under  all  the 

circumstances  of  this  case,  that  the  judgment  should  be  affirmed 

with  costs. 

Jud{fment  affirmed,  tvith  lOOL  costs. 


Fbeb 

V. 
BUBOOYNE. 


[•82] 


England. — Coubt  of  Chancery. 
WELLESLEY  and  Others,  Infants,  v.  WELLESLEY.f 

(2  Bligh  (N.  S.)  124—146,  on  appeal  from  2  Kussell,  1—44,  nom. 
Welleeleij  v.  Duke  of  Beau/art ;  S.  C.  1  Dow  &  a.  152.) 

The  Court  of  Chancery  has  jurisdiction  to  appoint  a  guardian  for 
infants,  being  wards  of  the  Court,  excluding  the  father;  and  upon 
evidence  that  the  father  was  living  in  a  state  of  adultery,  and  had 
encouraged  his  children  in  swearing,  keeping  low  company,  &c. ;  it  was 
held  a  fit  case  to  exercise  the  power  to  exclude  him  from  the  guardianship. 

The  question  upon  this  appeal  was,  whether  the  appellant, 

jure  patemOf  was  intitled  to  the  custody  of  his  children,  or 


t  Subsequent  cases  on  the  forfei- 
ture of  parental  rights  by  misconduct 
are  cited  in  In  re  Newtofi  {In/anU) 


'96,  1  Ch.  740,  65  L.J.  Ch.  641 :  and 
see  In  re  A.  ife  B.  {InfanU)  '97,  1  Ch. 
786.— 0.  A.  S. 


1827. 
Feb,  1. 

Lord 

flLDON,  L.C. 

1828. 
July  4. 

Lord 
Lykdhubst, 

L.C. 

Lord 
Reoesdalb. 

Lord 

MA.NNKB& 
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WELLE0LCT  whether  the  Coart  of  Chancery  had  jurisdiction  to  deprive  him 
Wellebley.  of  that  custody,  and  to  appoint  another  guardian  for  the  children ; 
and  whether  that  jurisdiction,  if  it  existed,  was  properly  exercised 
under  the  following  state  of  circumstances. 

The  appellant,  in  1812,  married  Catherine  Pole  Tylney  Long. 
By  the  settlement  made  upon  the  marriage,  18,000Z.  a  year  was 
settled  upon  her  as  pin-money,  and,  subject  to  that  annuity,  her 
lands  in  fee-simple  were  settled  upon  the  appellant  for  life.  The 
lands  to  which  she  was  intitled  in  fee-tail,  under  the  will  of 
Sir  James  Long,  were  settled  upon  the  appellant  during  the 
joint  lives  of  himself  and  his  wife.  Out  of  these  lands,  portions 
for  the  younger  children  were  to  be  raised,  under  an  appointment 
[  •125  ]  made  *by  Mrs.  Wellesley,  according  to  a  power  vested  in  her  by 
the  will.  Subject  to  these  portions  the  lands  vested  in  the  eldest 
son,  as  tenant  in  tail  upon  the  death  of  Mrs.  Wellesley. 

In  1821  the  appellant,  accompanied  by  his  wife  and  family, 
went  abroad,  to  avoid  his  creditors,  and  there  he  formed  an 
adulterous  connexion  with  Mrs.  Helena  Bligh,  which  caused  a 
separation  between  him  and  his  wife.  He  continued  to  reside 
and  cohabit  with  Mrs.  Bligh  at  Paris.  Mrs.  Wellesley,  in  1824, 
proceeded  to  England,  taking  with  her,  by  his  permission,  a 
daughter  and  two  sons,  the  issue  of  the  marriage.  In  1825  pro- 
ceedings for  a  divorce  were  commenced  by  Mrs.  Wellesley  in  the 
Ecclesiastical  Court ;  and  a  bill  in  Chancery  was  also  filed  by  her 
direction,  to  make  her  infant  children  wards  of  the  Court,  with 
a  view  to  prevent  their  abduction  by  force  or  stratagem,  on  the 
part  of  the  appellant. 

In  September,  1825,  Mrs.  Wellesley  died,  having  committed 
her  children  to  the  care  of  her  sisters,  the  Misses  Long,  with  a 
death-bed  request  that  they  would  not  permit  the  appellant  to 
get  possession  of  them.  On  the  80th  of  September  a  bill  was 
filed  in  the  name  of  the  infants  by  their  next  friend,  against  the 
persons  having  the  legal  estate  in  property  which  they  held  in 
trust  for  the  infants,  praying  the  usual  accounts ;  that  the 
portions  of  the  younger  children  might  be  raised;  and  that  a 
proper  person  might  be  appointed  to  have  the  care  of  the  persons 
of  the  three  infants,  during  their  minorities,  with  an  allowance 
for  their  maintenance. 
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After  the  death  of  Mrs.  Wellesley,  the  appellant  applied  to  the   Wkllkblst 
Misses  Long,  and  requested  them  to  deliver  the  children  to  his    wellbslet. 
custody,  which  they  refused.     In  October,  1825,  he  procured  a 
writ  of  habeas  corpora  from  the  Court  of  King's  Bench,  *which      [  •126  ] 
was  served  on  the  solicitor  of  the  Misses  Long.    On  the  3rd  of 
November,  and  before  the  return  of  the  writ,  a  petition  was 
presented  to  the  Lord  Chancellor  in  the  names  of  the  infants, 
to  restrain  him  from  prosecuting  the  writ ;    and  in  consequence 
of  an  opinion  expressed  by  the  Lobd  Chancellor,  that  he  could 
not  have  the  custody  of  the  infants  while  he  was  abroad,  he 
desisted  from  prosecuting  the  writ. 

Li  November,  1825,  the  appellant,  being  still  abroad,  presented 
a  petition  praying  a  reference  to  one  of  the  Masters  of  the  Court, 
to  approve  of  a  plan  for  the  education  of  the  infants,  and  a  suit- 
able establishment  for  their  residence. 

On  the  9th  of  November,  the  Lord  Chancellor  made  an  order 
of  reference  as  to  a  plan  of  education,  and  an  establishment 
for  residence ;  and  that  the  Master  should  approve  of  a  proper 
person  to  act  as  guardian  to  the  infants,  and  '*  state  to  the  Court 
what  relations,  other  than  their  father,  the  infants  had,  &c.  &c. ; 
and  that  the  appellant  should  be  restrained  from  interfering  with 
the  infants,  &c." 

On  the  14th  of  December,  the  appellant  presented  a  petition, 
stating  his  intention  to  reside  in  England  where  he  then  was, 
and  claiming,  as  the  father  and  natural  guardian,  the  custody  of 
the  infants,  and  the  management  of  their  education.  The  petition 
prayed,  ''that  the  order  of  the  9th  of  November,  1825,  might  be 
rescinded,  and  that  the  Misses  Long  might  on  a  day  to  be  named 
deliver  over  the  infants  to  their  father." 

In  support  of  this  petition,  and  in  opposition  to  it,  various 
affidavits  were  filed,  which,  as  to  many  of  the  allegations,  were 
directly  contradictory.  After  argument,  additional  affidavits  on 
both  sides  were  filed  upon  the  suggestion  of  the  Lord  Chancellor. 

In  the  meantime  the  adulterous  intercourse  between  "^the  appel-       [  *127  ] 
lant  and  Mrs.  Bligh  continued,  and  damages  had  been  recovered 
in  an  action  for  crim.  con.  by  the  husband  against  the  appellant. 

In  January,  1827,  the  petition  again  came  on  for  hearing.  The 
evidence  consisted  of  affidavits  to  the  number  of  forty ;  letters 
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WELLE8LET    from  tfae  appellant  to  his  children  and  his  mfe ;  and  from  her 

Wellesley.   to  him,  and  others. 

The  case  made  against  the  appellant  upon  this  evidence  was 
general  ill  treatment  of  his  wife,  an  adulterous  connexion  con- 
tinuing to  the  time  of  making  the  order  and  the  encourage- 
ment of  the  children  in  habits  of  swearing,  and  keeping  low 
company.  Letters  were  produced,  written  by  the  appellant  to 
his  sons,  in  one  of  which,  in  the  midst  of  much  good  moral 
advice,  he  says,  ''If  the  fellow  be  a  sportsman  who  told  you,  &c., 
damn  his  infernal  soul  to  hell:"  In  another,  "study  hard,  but 
as  soon  as  you  have  completed  your  tasks,  go  out,  in  all  weathers, 
and  play  hell  and  Tommy,  (&c.,  chase  cats,  dogs,  and  women,  old 
and  young,  but  spare  my  game."  In  another  letter,  written 
to  the  tutor  of  his  sons,  complaining  of  the  interference  of 
Mrs.  Wellesley  and  her  sisters,  whom  he  suspected  of  being 
fanatical,  or  over-religious,  he  says,  **  there  are  certain  things 
which  ought  to  be  let  alone,  a  man  and  his  children  ought  to  be 
allowed  to  go  to  the  devil  their  own  way,  if  he  pleases." 

]^-  The  Lord  Chancellor's  judgment  (as  reported  in  2  Russell, 

[2Ru88. 10.]    17 — 43)  contained  the  following  passages  of  general  interest. 

"^  *  In  most  cases,  certainly,  it  has  been  thought  expedient  that 
matters  of  this  kind  should  be  heard  in  private ;  but  if  the  parties 
choose  to  have  matters  of  so  much  delicacy,  but  of  such  mighty 
importance,  discussed  and  argued  in  public,  I  know  that  it  is  one 
of  the  best  securities  for  the  honest  exercise  of  a  Judge's  duty, 
that  he  is  to  discharge  that  duty  in  public.  That  duty  I  will 
discharge  as  well  as  I  can — recollecting  that  what  I  am  called 
upon  to  do  is  a  strong  measure ;  that  the  interposition  of  this 
Court  stands  upon  principles,  which  it  ought  not  to  put  into 
operation  without  keeping  in  view  all  the  feelings  of  a  parent's 
heart,  and  all  the  principles  of  the  common  law  with  respect  to 
a  parent's  rights  ;  and  that,  though  the  Court  has  interposed  in 
many  instances  of  this  sort,  the  application  is  one  of  the  most 
serious  and  important  nature. 

It  has  not  been  doubted  at  the  Bar,  that  this  jurisdiction 
belongs  to  the  Court  and  to  the  individual  who  sits  in  it.  It  is 
right  that  the  Bar  should  so  treat  the  subject,  because  (whether  it 
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be  fit  or  not  that  such  a  jurisdiction  should  be  suffered  to  remain)  I    Welleslet 
take  it  to  have  been  long  settled  by  judicial  practice,  that  such  is  theDukeof 
the  law  of  the  country ;  and,  when  it  has  been  so  settled,  counsel    ^^^^^^'^^ 
do  not  act  according  to  a  right  view  of  their  duty,  if  they  seek  to 
disturb  that  settled  course  of  practice.     That  settled  course  forms 
the  law  of  the  land ;  and  the  Judge  is  bound  to  follow  that  law  so 
settled,  and  to  see  that  it  is  put  into  execution. 

So  much  has  passed  with  reference  to  this  subject,  as  to  make 
it  not  altogether  inexpedient  to  say  something  *on  the  nature  of  [  '20  ] 
the  law,  as  between  parent  and  child,  which  is  administered  in 
this  Court.  I  do  apprehend,  that,  notwithstanding  all  the  doubts 
that  may  exist  as  to  the  origin  of  this  jurisdiction,  it  will  be  found 
to  be  absolutely  necessary  that  such  a  jurisdiction  should  exist, 
subject  to  correction  by  appeal,  and  subject  to  the  most  scrupulous 
and  conscientious  conviction  of  the  Judge,  that  he  is  to  look  most 
strictly  into  the  merits  of  every  case  of  this  kind,  and  with  the 
utmost  anxiety  to  be  right.  It  has  been  questioned,  whether  this 
jurisdiction  was  given  to  this  Court  upon  the  destruction  of  the 
Court  of  Wards,  (which,  however,  it  is  impossible  to  say  could 
have  been  the  case,  when  we  recollect  the  nature  of  the  juris- 
diction), or  whether  it  is  to  be  referred  to  circumstances  and 
principles  of  a  different  nature;  more  especially,  whether  it 
belongs  to  the  King,  as  parens  patruey  having  the  care  of  those 
who  are  not  able  to  take  care  of  themselves,  and  is  founded  on 
the  obvious  necessity  that  the  law  should  place  somewhere 
the  care  of  individuals  who  cannot  take  care  of  themselves, 
particularly  in  cases  where  it  is  clear  that  some  care  should  be 
thrown  round  them.  With  respect  to  the  doctrine  that  this 
authority  belongs  to  the  King  as  parens  patrice,  exercising  a 
jurisdiction  by  this  Court,  it  has  been  observed  at  the  Bar,  that 
the  Court  has  not  exercised  that  jurisdiction,  unless  where  there 
was  property  belonging  to  the  infant  to  be  taken  care  of  in  this 
Court.  Now,  whether  that  be  an  accurate  view  the  law  or 
not ;  whether  it  is  founded  on  what  Lord  Habdwic&e  says  in  the 
case  of  Builery.Freeman,\  "  that  there  must  be  a  suit  depending 
relative  to  the  infant  or  his  estate,"  (applying,  however,  the 
latter  words  rather  to  what  the  Court  is  to  do  with  respect  to  the 
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WsLLBBLEY   maintenance  of  infants) ;  or  whether  it  arises  out  of  a  necessity 


Beaufort, 

[•21] 


The  Duke  OF  of  another  kind,  namely,  that  *the  Court  must  have  property  in 
order  to  exercise  this  jurisdiction : — that  is  a  question  to  which, 
perhaps,  sufficient  consideration  has  not  been  given.  If  any  one 
will  turn  his  mind  attentively  to  the  subject,  he  must  see  that 
this  Court  has  not'  the  means  of  acting,  except  where  it  has 
property  to  act  upon.  It  is  not,  however,  from  any  want  of 
jurisdiction  that  it  does  not  act,  but  from  a  want  of  means  to 
exercise  its  jurisdiction ;  because  the  Court  cannot  take  on  itself 
the  maintenance  of  all  the  children  in  the  kingdom.  It  can 
exercise  this  jurisdiction  usefully  and  practically,  only  where  it  has 
the  means  of  doing  so ;  that  is  to  say,  by  its  having  the  means  of 
applying  property  for  the  use  and  maintenance  of  the  infants. 

That  such  has  been  the  doctrine  of  this  Court  for  a  long  series 
of  years,  no  one  can  deny.  The  law  makes  the  father  the 
guardian  of  his  children  by  nature  and  by  nurture.  An  Act  of 
Parliament  has  given  the  father  the  power  of  appointing  a  testa- 
mentary guardian  for  them  :  one  should  think  that  the  guardian 
so  appointed  must  have  all  the  authority  that  Parliament  could 
give  him ;  and  his  authority  is,  perhaps,  as  strong  as  any 
authority  that  any  law  could  give.  But  it  is  above  a  century 
ago,  since,  in  the  case  of  The  Duke  of  Beaufort  v.  Berty,\ 
the  Lord  Chancellor  of  that  day.  Lord  Macclesfield,  deter- 
mined,  that  the  statute-guardian  was  subject  to  all  the  juris- 
diction of  this  Court*  The  Lord  Chancellor  in  effect  said, 
''  I  will  not  place  the  statute-guardian  in  a  situation  more  free 
from  the  jurisdiction  of  this  Court  than  the  father  is  in : "  so 
that  he  applied  the  acknowledged  jurisdiction  over  the  father,  as 
a  justification  for  interfering  with  the  testamentary  guardian. 
[  '22  ]  The  former  jurisdiction  he  stated  as  the  acknowledged  law  *of 
the  Court.  And  he  went  further,  for  he  added,  "  that,  if  he  had 
a  reasonable  ground  to  believe  that  the  children  would  not  be 
properly  treated,  he  would  interfere,  upon  the  principle  that 
preventing  justice  was  preferable  to  punishing  justice." 

Has  Lord  Macclesfield's  doctrine  been  followed  or  not? 
There  are  a  great  many  cases  to  be  found  upon  the  records  of 
the  Court,  which  do  not  appear  in  the  reports.    I  was  counsel  in 

tip.  Wins.  703. 
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the  case  of  Powell  v.  Cleaver y^  and  Lord  Thurlow  would  not    Wblleslet 
allow  as  to  argue  the  question  of  jurisdiction;  and  perhaps  he  theDukeof 
was  right.    He  said  that  the  Court  would  take  care  that  children    Bbaufobt. 
should  be  properly  educated  according  to  their  expectations. 
He  held  the  same  doctrine  in  Creuze  v.  Hunter;  I  and  the  prin- 
ciple was  followed  by  me  in  De  MannevUle  v.  De  Manneville.^ 
Lord  Bathurst  made  an  order  to  prevent  a  Protestant  child 
from  being  sent  to  a  Boman  Catholic  school.    This  Court,  with 
reference  to  the  distinction  between  Protestants  and  Catholics, 
interfered  then  in  the  education  of  children,  in  many  cases  in 
which  it  would  not  interfere  now. 

The  important  consideration  is, — is  it  necessary  that  the 
Court  should  thus  interpose  ?  If  this  Court  has  not  the  power 
to  interpose,  what  is  the  provision  of  law  that  is  made  for  the 
children?  You  may  go  to  the  Court  of  King's  Bench  for  a 
habeas  corpus  to  restore  the  child  to  its  father ;  but  when  you 
have  restored  the  child  to  the  father,  can  you  go  to  the  Court  of 
King's  Bench  to  compel  that  father  to  subscribe  even  to  the 
amount  of  five  shillings  a  year  for  the  maintenance  of  that  child? 
*A  magistrate  may  compel  a  trifling  allowance,  but  I  do  not  [  *2S  ] 
believe  that  there  was  ever  a  mandamus  from  the  Court  of  King's 
Bench  upon  such  a  subject.  Wherever  the  power  of  the  law 
rests  with  respect  to  the  protection  of  children,  it  is  clear  that  it 
ought  to  exist  somewhere :  if  it  be  not  in  this  Court,  where  does 
it  exist  ?  Is  it  an  eligible  thing  that  children  of  all  ranks  should 
be  placed  in  this  situation — that  they  shall  be  in  the  custody  of 
the  father;  although,  looking  at  the  quantum  of  allowance 
which  the  law  can  compel  the  father  to  provide  for  them,  they 
may  be  regarded  as  in  a  state  little  better  than  that  of  starva- 
tion? The  courts  of  law  can  enforce  the  rights  of  the  father, 
but  they  are  not  equal  to  the  office  of  enforcing  the  duties  of 
the  father.    Those  duties  have  been  acknowledged  in  this  his 

Majesty's  Court  for  centuries  past. 

«  «  «  ♦  « 

It  appears  to  me,  that,  whilst  the  Court  looks  at  the  duties  of        [  28  ] 
the  father,  it  considers  those  duties  as  duties  that  impose  upon 
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Wellebley    him  thus  much— that  if  he  be  himself  of  ability  to  maintain  the 
TheDdkeof  children  (be  their  fortmies  ivhat  they  may),  and  to  provide  for 

Beaufobt.  jjigjji^  according  to  their  expectations,  it  says,  "you  shall  provide  for 
them  oat  of  your  ovm  means,  and  not  encroach  upon  the  property 
of  the  children."  What  does  the  Court  do  further  with  respect 
to  the  maintenance  of  children  in  a  certain  class  of  society? 
Can  any  court  of  law  do  that  which  this  Court  is  in  the  constant 
habit  of  doing,  and  of  doing  most  usefully  for  families  and  the 
public  ?  In  many  great  f amiUes,  the  eldest  infant  is  in  posses- 
sion of  a  large  property ;  the  younger  infants  have  some  little 
property;  and  in  such  a  case,  the  Court  does  not  measure  the 
duty  of  maintaining  the  eldest  child  by  looking  at  him  only,  but 
it  considers  that  it  is  for  his  interest  that  his  brothers  and 
sisters  should  be  brought  up  in  respectable  stations  ;  and  it  says, 
**  we  will  go  the  length  of  giving  them  maintenance,  or  a  part  of 
maintenance,  out  of  bis  provision,  as  a  part  of  the  maintenance 
made  for  him,  though  to  be  applied  to  them  " — and  upon  this 
ground,  that  it  is  for  his  benefit,  not  that  this  portion  of  his 
fortune  should  be  saved,  but  that  it  should  be  applied  to  bringing 
up  his  brothers  and  sisters  to  such  situations  as  to  reflect  honour 
[  ^29  ]  upon  him.  So  also  it  is  as  to  wards  of  this  Court.  There  ♦being 
a  father  who  consents  to  the  marriage  of  a  lady  with  a  gentleman 
who  is  old  enough  to  make  a  contract  according  to  law,  there  is 
no  doubt  that,  the  banns  being  published,  or  a  Ucence  being 
obtained,  they  may  marry  according  to  law ;  but  what  does  the 
Court  do?  It  says,  "you  shall  not  marry:  if,  during  your 
infancy,  you  are  about  to  enter  into  a  contract  which  will  be 
injurious  to  you,  although  it  may  be  otherwise  lawful  for  you 
to  enter  into  it,  we  will  restrain  you.**  A  case  came  before  me 
not  long  since,  in  which  an  infant  of  a  considerable  family, 
the  representative  of  a  very  old  baronet,  was  about  to  be  entrapped 
into  a  marriage  with  a  young  woman,  the  daughter  of  a  common 
bricklayer;  the  Court  would  not  allow  that  to  take  place,  and 
stopped  the  marriage. 

There  is  another  circumstance,  which  makes  it  of  additional 
importance,  that  the  duty  which  I  have  to  discharge  should  be 
most  anxiously  considered.  If  Mr.  Wellesley's  circumstances 
be  such  as  have  been  represented  upon  affidavits  handed  up  to 
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me  (and  which  I  am  bound  to  believe),  there  is  an  end  of  all    Wellesley 
objection  upon  the  ground  of  his  pecuniary  situation,  or  as  to  theDdkeop 
his  being  of  ability  t6  maintain  the  children  according  to  their    Beaufort. 
expectations.    But  I  am  not  aware  of  any  case,  in  which  the 
Court,  where  it  has  taken  away  from  the  father  the  care  and 
custody  of  the  children,  has  called  in  aid  of  their  own  means  the 
property  of  the  father.     The  consequence  is,  that  I  am  to  con- 
sider this  case  with  reference  to  different  considerations  besides 
those  which  affect  the  care  of  the  children.    Looking,  however, 
to  a  moral  and  religious  education,  as  the  foundation  of  all  that 
is  valuable  here,  or  is  to  be  hoped  for  hereafter,  I  cannot  put 
pecuniary  considerations  in  the  balance  with  the  imperious  duty 
imposed  upon  me,  to  take  care  that  these  children  shall  have  a 
moral  and  religious  education. 

I  come  now  to  consider  the  nature  of  the  case  itself.  I  am  [  so  j 
not  called  upon  to  say  what  would  be  the  consequence  of  the 
mere  act  of  adultery  on  the  part  of  the  father.  I  will  give  no 
opinion  upon  that,  because  it  may  be  attended  with  so  many 
circumstances,  or  it  may  be  unattended  with  so  many  circum- 
stances, as  quite  to  alter  the  character  of  a  case :  and  here  I  am 
not  required  to  give  an  opinion  upon  that  subject.  All  the 
antecedent  conduct  of  Mr.  Wellesley  must  be  considered  as  having 
received  the  condonation  of  Mrs.  Wellesley ;  and  that  condona- 
tion I  am  disposed  to  look  at  as  testimony  on  her  part,  that 
she  thought  it  would  be  for  the  interest  of  the  family  that  the 
whole  of  the  past  should  be  overlooked.  Nor  is  it  necessary  that  I 
should  give  an  opinion  upon  the  subject  of  drunkenness,  as  there 
is  no  such  imputation  in  this  case.  At  the  same  time,  I  have 
no  difficulty  in  saying,  that,  if  a  father  be  living  in  a  state  of 
habitual  drunkenness,  incapacitating  himself  from  taking  care  of 
his  children's  education,  he  is  not  to  be  looked  upon  as  a  man  of 
such  reason  and  understanding  as  to  enable  him  to  discharge  the 
duty  of  a  parent ;  and,  if  such  a  case  were  to  occur  again,  as  it 
has  occurred  before,  the  Court  would  take  care  that  the  children 
should  not  be  under  the  control  of  a  person  so  debased  himself, 
and  so  likely  to  injure  them. 

[Here  Lord  Elbon  stated  and  commented  upon  various  parts        [  34  ] 
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Wellbslet   of  the  evidence,  relating  to  the  adalterous  intercourse,  and  to 
The  Duke  OF  the  circumstances  under  which  it  was  carried  on,  and  to  the 
BEAUFORT,    letters  above  mentioned.] 

[  42  ]        The  Lord  Chancellor  continued  : 

*  *  Under  these  circumstances,  I  can  never  suffer  the  daughter 
to  go  under  the  care  and  custody  of  Mr.  Wellesley,  so  long  as 
there  is  any  connection  between  him  and  a  woman  so  abandoned 
as  Mrs.  Bligh  appears  to  be.  I  cannot  consent  to  separate  the 
boys  from  the  daughter ;  and,  upon  this  point,  I  have  the 
authority  of  Mr.  Wellesley  himself  to  say,  that  that  is  a  thing 
which  ought  not  to  be  done.  When  I  look  at  the  whole  conduct 
[  *4S  ]  of  Mr.  ^Wellesley  towards  Mrs.  Bligh,  towards  his  children,  and 
with  reference  to  other  points,  which  shew  the  tenor  and  bent  of 
his  mind  upon  certain  subjects,  and  the  nature  of  his  sentiments, 
I  say  that,  if  the  House  of  Lords  think  proper  to  restore  these 
children  to  Mr.  Wellesley,  let  them  do  so ;  it  shall  not  be  done 
by  my  act.  I  therefore  refer  it  to  the  Master,  to  consider  under 
whose  care  and  custody  these  children  should  be  placed.    "*   *   * 

1827.  On  the  Ist  of  February,  the  Lord  Chancellor  made  an  order, 
[  127  ]       by  which,  reciting  that  the  affidavits,  filed  in  the  matter  of  the 

petition,  to  the  number  of  forty,  had  been  read,  he  ordered  that 
it  should  be  referred  to  the  Master,  to  enquire  and  report  to  what 
person  or  persons  (other  than  the  appellant,)  the  custody  of  the 
infants,  and  the  care  of  their  maintenance  and  education  should  be 
committed,  &c.,  and  that  the  appellant,  and  all  other  persons  should 
be  restrained  from  removing,  or  attempting  to  remove  the  infants, 
[  'l^s  ]  ♦qj.  any  of  them,  from  the  care  and  custody  of  the  Misses  Long. 
Against  this  order  the  appeal  was  presented. 

Mr.  Home,  Mr. Brougham  (and  Mr.  Beames)  4or  the  appellant. 

The  Attorney-General  and  Mr.  Pepys,  for  the  respondents. 

1828.  Lord  Bedesdale: 

July  4. 

—  I  have  given  to  this  case  all  the  attention  which  it  is  possible 

for  me  to  give  ;  and  I  have  not  the  slightest  hesitation  in  saying, 
that  I  think  the  order  which  has  been  pronounced  in  the  Court 
below,  ought  to  be  affirmed,  supposing  that  Court  had  authority 
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to  make  the  order.     I  am  also  of  opinion  that  the  Court  is    Wbllbslet 
aathorized  to  make  such  an  order,  according  to  all  the  principles  welleslet. 
that  have  been  acted  upon,  from  the  earliest  period  down  to  the 
present  time. 

What  is  the  ground  on  which  the  opposition  is  made  to  this 
order  ?  The  opposition  is  founded  on  the  right  of  the  father  to 
have  the  care  and  custody  of  his  children.  That  right  is  not 
disputed  by  the  'order ;  but  the  question  is,  whether  the  father 
having  that  right,  is  to  be  at  liberty  to  abuse  that  right.  That 
is  the  real  question.  Why  is  the  parent  entrusted  with  the  care 
of  his  children  ?  Because  it  is  generally  supposed  he  will  best 
execute  the  trust  reposed  in  him ;  for  that  it  is  a  trust,  of  all 
trusts  the  most  sacred,  none  of  your  Lordships  can  doubt. 

If  a  guardian  is  appointed  under  the  statute,  which  enables  the 
father  to  appoint  a  guardian,  the  counsel  at  the  Bar  have  not 
disputed  that  that  is  a  trust ;  it  is  a  ^delegated  trust ;  a  trust,  [  *129  ] 
which  the  law  has  enabled  the  father,  when  he  ceases  to  live,  to 
give  to  others  for  the  benefit  of  his  children ;  but  if  the  father 
abuses  that  trust,  if  he  appoints  improper  persons  to  be  the 
guardians  of  his  children,  is  it  doubted,  that  a  court  of  justice 
can  interfere,  and  can  prevent  that  misapplication  of  the  power, 
which  is  given  to  the  father?  If,  on  the  contrary,  the  father 
meant  well  to  execute  the  trust,  but  has  been  deceived,  and  has 
appointed  for  the  purpose  a  person  improper  to  be  entrusted  with 
the  care  of  the  children,  is  it  questioned,  or  has  it  been  questioned 
at  the  Bar,  that  some  Court,  or  that  the  Court  which  has  made 
this  order,  has  a  right  to  interfere,  to  control  the  conduct  of  the 
person  so  delegated  by  the  will  of  the  father  ? 

I  apprehend,  it  is  impossible  to  say  that  the  father  has  that 
absolute  right,  which  is  contended  for  at  the  Bar.  What  are  the 
grounds  on  which  the  custody  of  the  children  is  given  to  the 
father  ?  First,  protection,  then  care  and  education.  Is  it  not 
clear,  that  if  the  father  does  not  give  that  protection,  does  not 
maintain  the  child,  that  the  law  interferes,  for  the  purpose  of 
compelling  the  maintenance  of  that  child  ?  Is  it  not  clear,  that 
if  the  father  cruelly  treats  the  child  in  any  manner,  that  a  court  of 
criminal  jurisdiction  will  interfere,  for  the  purpose  of  preventing 
that  treatment  ?    Is  it  to  be  said  then,  there  is  no  jurisdiction 
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WBLLksLSY    whatsoever  in  this  country,  that  can  control  the  conduct  of 


f?. 


Wellbslxy.   the  father  in  the  education  of  his  children  ?    If  a  stranger  was 

to  enter  into  this  house,  and  hear  what  was  argued  on  that 

subject,  would  it  not  strike  him  with  astonishment  that  the  law 

of  this  country  should  not  have  provided  for  such  a  case  ? 

We  find  that  now,  for  a  hundred  and  fifty  years,  the  Court  of 

[  •130  ]  Chancery  has  assumed  an  authority  with  *re8pect  to  the  care  of 
infants  ;  and  it  has  assumed  that  authority,  to  the  extent  in  which 
it  was  assumed,  for  this  reason :  as  long  as  the  feudal  tenures 
remained,  generally  speaking,  infants  who  had  lost  their  parents, 
were  under  the  protection  of  the  law  which  then  existed,  with 
respect  to  the  treatment  and  the  care  of  the  children.  When 
that  was  at  an  end,  it  was  thought  fit,  by  a  particular  statute, 
to  enable  the  father  to  make  an  appointment  of  a  guardian  for 
his  children,  giving  to  him  the  power  which  that  statute  gave,  to 
select  proper  persons  for  that  purpose.  As  I  observed  before,  if 
he  makes  an  improper  selection,  if  the  person  whom  he  has  so 
selected,  misconduct  himself,  it  is  perfectly  clear,  that  a  power 
has  been  assumed  to  control  that  conduct. 

Now,  upon  what  does  Lord  Somebs,  upon  what  does  Lord 
Nottingham,  upon  what  does  Lord  Habdwicke,  upon  what  ground 
does  every  Chancellor  who  has  been  sitting  on  the  bench,  in  the 
Court  of  Chancery  since  that  time,  place  the  jurisdiction  ?  They 
all  say,  that  it  is  a  right  which  devolves  to  the  Crown,  as  parens 
patriay  and  that  it  is  the  duty  of  the  Crown  to  see  that  the  child 
is  properly  taken  care  of. 

We  all  know  that  many  jurisdictions  are  given  to  the  Crown, 
many  powers  are  given  to  the  Crown ;  but  those  powers  are  all 
to  be  exercised  by  responsible  ministers.  It  is  not  the  King  who 
takes  on  himself  to  determine  who  is  to  be  a  proper  guardian  of 
the  children;  but  he  is  to  delegate  to  different  ministers,  the 
different  kinds  of  powers  which  belong  to  him,  that  there  may 
be,  according  to  the  language  of  our  law,  persons  responsible  to 
the  King  and  the  people,  for  their  good  conduct,  in  the  adminis- 
tration of  their  trust.  I,  therefore,  have  no  doubt  in  the  world, 
that  it  must  be  taken,  to  be  a  jurisdiction  rightly  assumed ;  for 

[  *131  J  a  hundred  and  fifty  years  past,  ^unquestionably  assumed  by  the 
Chancellors  sitting  in  the  Court  of  Chancery. 
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Lord  SoHERs  resembled  the  jurisdiction  over  infants,  to  the    v^elleblsy 
care  which  the  Court  takes  with  respect  to  lunatics,  and  supposed   wellebley. 
that  the  jurisdiction  devolved  on  the  Grown,  in  the  same  way. 
There  is  no  particular  law  upon  the  subject ;   the  law  merely 
declares  that  the  King  has  the  care  of  the  persons  who  are  of 
insane  mind,  and  that  he  is  to  take  care  of  their  property.     If 
they  are  absolute  idiots,  the  property  devolves  to  him  during 
their  lives,  and  he  is  to  provide  only  for  their  maintenance.    If 
they  are  not  idiots,  but  persons  who  have  lucid  intervals,  then 
the  King  is  to  take  care  of  their  property,  to  take  care  of  their 
persons,  to  take  care  of  their  maintenance:  and  whatever  pro- 
perty may  be  accumulated  in  the  mean  time,  he  is  a  trustee  of  it 
for  the  benefit  of  those  who  may  be  entitled  at  their  death,  or  to 
them,  if  they  should  ever  recover.    With  respect  to  the  case  of 
infants,  can  there  be  a  stronger  proof  that  it  was  conceived  to  be 
reserved  to  the  Crown  than  this  :  that  the  City  of  London  claim, 
as  an  immemorial  right,  and  a  right  which  must  have  been 
derived  to  them  from  the  Grown,  the  care  of  orphans,  and  that 
they  have  most  extraordinary  powers  for  that  purpose,  extending 
to  enable  the  Court  of  Orphans  to  commit  to  Newgate  a  person 
who  disobeys  their  order  ?    That  has  been  allowed  in  a  Court  of 
Common  Law,  and  it  is  founded  upon  usage,  which  must  have 
been  founded  originally  upon  a  grant  from  the  Crown,  of  such 
powers  to  the  Corporation  of  London. 

I  think  there  can  be  no  doubt,  therefore,  that  the  law  of  this 
country  has  reserved  to  the  King  the  prerogative  for  the  protec- 
tion of  infants,  to  be  executed  *in  such  a  manner  as  the  consti-  [  *1S2  ] 
tution  requires  him  to  execute  all  his  prerogatives.  If  we  look  to 
this  case  with  respect  to  the  father,  why  is  the  conduct  of  the 
father  not  to  be  considered  as  a  trust,  as  well  as  the  conduct  of  a 
person  appointed  as  guardian  ?  It  is  true  that  the  law  has  not 
authorized  the  compelling  a  father  to  furnish  means  of  main- 
tenance beyond  actual  maintenance.  You  cannot  say  that  the 
father,  whatever  his  property  may  be,  shall  allow  to  the  child  so 
much  or  so  much  for  the  maintenance  and  education  of  the  child, 
the  law  compels  him  to  maintain  that  child.  If  he  refuses,  he 
may  be  compelled  to  maintain  him ;  but  the  law  can  do  no  more 
than  compel  bare  maintenance.    But,  if  the  child  has  property 
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Wellsbley    of  hiB  own,  then  there  is  a  right  to  apply  that  property,  which 
WELL18LET.  belongs  to  the  child,  most  beneficially  for  the  purposes  of  the 
child's  support  and  education. 

In  this  case,  the  children  who  are  the  objects  of  your  Lord- 
ships' attention,  have  property,  and,  through  the  medium  of  that 
property,  a  maintenance  may  be  applied  for  them.  The  children 
were,  at  the  time  of  the  death  of  their  mother,  under  her  care. 
If  they  had  had  no  property  whatsoever,  it  would  have  been 
extremely  difficult,  unquestionably,  for  the  Court  of  Chancery  to 
have  found  the  means  of  maintaining  them  according  to  their 
rank  and  situation ;  because,  they  have  no  power  to  compel 
Mr.  Wellesley  to  do  more  than  to  afford  them  bare  maintenance, 
and  that  in  another  mode  of  proceeding.  But,  as  they  have 
property,  it  was  thought  fit,  on  the  death  of  their  mother,  and 
upon  Mr.  Wellesley  proposing  to  take  the  children  under  his 
immediate  care,  to  file  a  bill  in  the  Court  of  Chancery  against 
the  persons  who  were  in  possession  of  that  property,  to  compel 
[•133]  *  those  persons  to  apply  the  income  of  that  property  for  the 
benefit  of  those  children.  Those  persons  had  no  right  to  make 
that  application  of  the  property,  no  unquestionable  right,  without 
the  intervention  of  the  Court,  because,  having  a  father,  and  he 
being  bound  to  maintain  them,  it  would  not  have  been  allowed  to 
those  trustees  to  expend  money  in  their  maintenance  without  the 
authority  of  the  Court  for  that  purpose. 

Upon  what  ground  is  the  Court  required  to  maintain  these 
children  out  of  their  own  property,  and  not  at  the  expense  of  the 
father  ?  It  is  because  that  father  is  an  improper  person  to  have 
the  care  of  these  children;  and,  as  it  is  proposed  that  their 
maintenance  and  education  should  be  put  out  of  his  control,  it 
is,  therefore,  as  he  may  refuse  to  afford  them  more  than  will 
supply  them  with  their  bare  maintenance,  which  the  law  of  the 
country  would  require  from  every  person  who  had  the  means  to 
maintain  his  children ;  it  is  for  that  reason  that  the  Court  is  to 
take  upon  itself,  out  of  the  property  that  those  children  have, 
instead  of  accumulating  the  income  of  their  property  for  their 
benefit,  till  they  should  be  capable  of  taking  possession  of  it 
themselves,  to  apply  a  part  of  it  for  their  maintenance  and 
education.    This  bill  being  filed,  an  application  is  made  to  the 
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Court  to  appoint  a  proper  person  to  act,  for  the  purpose  of  taking   Wellbblet 
care  of  those  children,  and  applying  this  fund  for  their  main-   wellbsley. 
tenance.     That  the  Court  has  jurisdiction  with  respect  to  the 
maintenance  is  unquestionable ;  it  is  a  jurisdiction  with  respect 
to  the  income  of  the  property,  to  take  care  of  it  for  the  benefit  of 
the  children,  to  apply  it  for  the  benefit  of  the  children,  as  far  as 
it  may  be  beneficial  for  them  that  it  should  be  so  applied,  and  to 
accumulate  any  surplus,  *if  any  surplus  there  should  be.    The      [  *^^^  1 
right,  therefore,  to  act,  upon  this  subject,  is  unquestionably 
independent  of  any  other  part  of  the  case. 

If  Mr.  Wellesley  had  not  been  of  the  description  which  is 
attributed  to  him  by  these  proceedings ;  had  he  been  a  person 
not  objectionable  in  himself,  but  in  extreme  poverty,  and  unable, 
therefore,  to  maintain  his  children,  which  has  been  the  case  in 
some  instances  which  have  come  under  the  consideration  of  the 
Court,  the  Court,  as  in  those  instances,  might  have  thought  fit  to 
allow,  out  of  the  income  belonging  to  the  infants,  a  sum  of  money 
for  the  purpose  of  the  maintenance  and  education  of  those  chil- 
dren ;  but,  in  all  those  cases,  the  Court  has  always  thought  fit 
to  take  on  itself,  and  it  was  bound  to  take  on  itself  the  mode 
in  which  that  allowance  should  be  applied  for  their  benefit, 
and  therefore  has  put  it  under  some  control.  Whether  it  has 
entrusted  the  father  with  the  application,  or  whether  it  has 
thought  fit  to  appoint  other  persons  to  see  to  the  application, 
it  has  always  been  put  under  some  sort  of  control. 

It  is  said,  that  there  is  nothing  from  which  this  jurisdiction 
can  be  inferred  as  belonging  to  the  Court,  except  the  dicta  that 
may  be  found  in  books,  and  the  actual  exercise  of  it  for  one 
hundred  and  fifty  years  by  persons  who  have  sat  in  the  Court  of 
Chancery.  If  we  look  back  to  the  constitution  of  the  government 
of  this  country,  there  are  many  things  which  we  cannot  ascertain. 
Will  any  of  your  Lordships  tell  me  how  there  comes  to  be  a 
House  of  Commons  and  a  House  of  Lords?  I  cannot  tell.  I 
have  taken  much  pains  to  investigate  that  subject,  and  I  believe 
it  is  impossible  to  say  whence  it  originated — whence  it  came, 
that  that  which,  to  all  appearance,  from  early  records  and  early 
history  was  a  General  "^Council  of  Barons,  came  to  be  divided  [  *185  ] 
into  two  Houses  of  Parliament,  a  House  of  Lords  and  a  House 
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wrlleslet  of  Commons,  the  House  of  Commons  elected  and  not  summoned 
wbllbbley,  on  any  other  ground.  We  know  that  it  arose  at  a  certain  period, 
but  how  it  then  took  place  we  do  not  know. 

It  is  so  with  respect  to  many  other  jurisdictions.  As  to  much 
of  the  jurisdiction  of  the  Court  of  King's  Bench,  of  the  juris- 
diction of  the  Court  of  Exchequer,  your  Lordships  would  be 
extremely  puzzled  to  say  how  it  originated.  With  respect  to  this 
jurisdiction  of  the  Court  of  Chancery,  I  have  had  some  experience 
on  the  subject  in  the  character  of  one  of  the  Justices  of  Wales, 
and  at  one  time  Chancellor  of  the  Bishopric  of  Durham.  With 
respect  to  Wales,  all  the  jurisdiction  originated  by  an  Act  of 
Henry  VIH.  That  Act  gives  jurisdiction  to  the  Chancellor,  and, 
as  incident  to  their  Courts  of  Chancery,  all  the  Justices  of  Wales 
have  constantly  exercised  this  jurisdiction,  with  respect  to  wards 
in  their  court.  I  really  cannot  tell  whence  the  Chancery  of 
Durham  originated ;  but,  as  Chancellor  of  Durham,  I  have 
exercised  this  jurisdiction,  and  nobody  doubted  the  right  to 
the  jurisdiction. 

These  instances  prove  distinctly,  that  it  is  considered  in  the 
constitution  of  the  government  of  this  country,  that  all  powers 
in  the  administration  of  justice,  which  are  necessary  in  them- 
selves, are  vested  in  the  Crown,  vested  in  the  Crown  to  be  exer- 
cised by  those  ministers  of  the  Crown  to  whom  the  jurisdiction 
has  usually  been  delegated ;  and  this  jurisdiction  must  be  taken 
to  be  delegated  to  the  Court  of  Chancery,  whenever  there  is  a 
suit  respecting  property  in  that  Court ;  and  if  there  was  a  suit 
respecting  property  in  the  Court  of  Exchequer,  as  a  court  of 
[  •136  ]  ♦equity,  to  take  care  of  the  property  belonging  to  an  infant,  the 
Court  of  Exchequer  would  exercise  that  jurisdiction,  as  incident ; 
that  is,  it  would  take  care  that  the  property  which  was  to  be 
administered  under  its  direction,  should  be  properly  so  adminis- 
tered. 

It  would  be  a  very  extraordinary  decision  to  hold,  as  it  has 
been  argued,  that,  until  this  House,  as  a  court  of  superior  juris- 
diction, had  positively  decided  on  the  jurisdiction,  that  that 
jurisdiction  should  be  considered  as  not  existing.  It  must 
previously  exist  from  the  supposition  of  the  general  adminis- 
tration of  justice  before  this  Court  could  entertain  any  judgment 
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on  the  subject.  It  may  be  said,  if  the  Court  of  Chancery  Wkjjbsley 
exercised  the  jurisdiction  where  it  has  none,  this  Court  may  wkllbslbt. 
pronounce  that  it  has  no  jurisdiction,  but  this  Court  cannot 
pronounce  that  it  has  jurisdiction,  butt  because  it  has  previously 
the  jurisdiction.  If  it  were  necessary  to  go  back  into  times  long 
past,  to  examine  the  grounds  on  which  every  law  is  administered 
in  this  country,  before  it  could  be  considered  as  legally  adminis- 
tered, we  should  be  involved  in  very  great  difficulties.  But  what 
has  been  the  practice  for  a  great  number  of  years,  has  been  held, 
not  in  this  country  alone,  but  in  all  countries,  to  be  a  ground  for 
supposing  that  it  was  rightly  done,  on  this  supposition,  that  if  it 
had  been  wrongfully  done,  it  would  not  have  been  permitted  to 
be  continued. 

Having  said  thus  much  on  the  question  of  jurisdiction,  I  will 
say  very  little  on  the  rest  of  the  case.  The  jurisdiction,  I  conceive, 
extends  to  the  case  of  the  person  as  far  as  is  necessary  for 
protection  and  education.  The  care  of  the  person  to  protect  from 
violence  belongs  to  the  Court  of  King's  Bench,  but  *the  care  of  [  •137  ] 
the  person  with  respect  to  education  does  not  belong  to  the  Court 
of  King's  Bench,  and  the  Court  of  King's  Bench  disclaim  any 
such  right:  therefore,  as  to  the  care  and  protection  for  the 
purpose  of  education,  it  belongs  to  this  Court,  which  has  exercised 
the  jurisdiction.  The  Chancellor  perhaps  might  have  exercised 
it  independent  of  the  cause  which  has  been  instituted ;  but  as 
incident  to  the  cause  that  has  been  instituted,  I  apprehend  there 
can  be  no  doubt  of  the  right  to  exercise  the  jurisdiction.  If  the 
jurisdiction  exists  upon  the  grounds  on  which  the  Court  has 
thought  fit  to  interfere  with  the  care  of  the  father  in  the  manage- 
ment of  his  children,  I  would  only  refer  to  one  passage  in  a 
letter,  which  Mr.  Wellesley  himself  wrote  to  Mr.  Pitman,  the 
tutor  of  these  children  ;  and  I  would  ask  then  whether  any  one 
of  your  Lordships  can  doubt  as  to  the  necessity  of  some  control 
over  the  management  of  Mr.  Wellesley  with  respect  to  his 
children.  It  is  in  a  letter  to  Mr.  Pitman,  dated  the  16th  of 
November,  1824,  in  which  he  says,  **  there  are  certain  things 
which  ought  to  be  let  alone,  a  man  and  his  children  ought  to  be 

t  If  the  language  is  correctly  re-      the  senae  of  "  unless." — F.  P. 
ported,  this  **  but "  must  be  read  in 
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wblleblet  allowed  to  go  to  the  devil  their  own  way,  if  he  pleases."  Now, 
w»LLB8LBY.  ^J  Lords,  a  man  who  can  so  write  to  a  person  of  the  description 
of  Mr.  Pitman  (for  it  is  not  a  loosely  written  letter,  to  a  loose 
person,  to  whom  he  might  have  expressed  himself  carelessly,  bat 
it  is  a  letter  written  to  Mr.  Pitman,  the  tutor  of  his  children)  has, 
independent  of  any  other  consideration,  declared  himself  to  be  an 
improper  person  to  have  the  sole  control  and  education  of  his 
children. 

The  order  that  has  been  made  does  not  absolutely  exclude 

him,  because  if  Mr.  Wellesley  found  that  improper  persons  were 

[  'IBS  ]       proposed  to  have  the  care  of  his  *children  he  might,  with  great 

propriety,  interpose,  and  the  Court  would  attend  to  any  objection 

he  might  make  on  that  subject. 

The  Lord  Chancellor  : 

He  has  proposed  his  own  tutor,  and  that  tutor  has  been 
appointed. 

Lord  Bedesdale: 

I  was  not  aware  of  that.  With  respect  to  the  immediate  care 
he  has  proposed  a  proper  person,  and  that  person  has  been 
appointed,  and  he  may  control  the  conduct  of  any  person  who 
may  be  appointed  to  have  the  care  of  the  children,  and  he  has  a 
right  to  apply  to  the  Court  if  there  should  be  any  misconduct  on 
their  part,  and  I  ciain  have  no  doubt  the  Court  would  pay  every 
attention,  and  ought  to  pay  every  attention,  to  any  such  repre- 
sentation. 

Mr.  Wellesley  complains  that  there  stands  on  the  records  of 
this  Court,  in  the  affidavits,  much  which  he  asserts  is  a  libel 
upon  his  character.  It  is  unfortunate  that,  when  any  question 
of  this  kind  comes  to  be  contested  in  family  transactions,  many 
things  disagreeable  to  the  feelings  of  the  parties  will  be  brought 
forward,  and  it  would  have  been  infinitely  more  prudent,  in  my 
humble  opinion,  if  Mr.  Wellesley  had  not  carried  the  matter  to 
this  length,  but  contented  himself  with  that  which  he  would  have 
been  permitted  to  use,  the  interference  with  respect  to  the  persons 
who  might  be  appointed  to  the  care  of  the  children,  and  the 
interference  with  respect  to  the  mode  in  which  that  care  should 
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be  exercised.  Mr.  Wellesley  has  brought  upon  himself  all  that  wellbsley 
has  passed  on  this  occasion;  it  is  very  much,  in  my  humble  welleslby. 
opinion,  owing  to  himself. 

Much  has  been  said  with  respect  to  that  part  of  the  evidence 
which  relates  to  the  transactions  in  Italy.  The  learned  Judge 
who  pronounced  this  order  appears,  by  the  report  of  what  he 
said,  not  to  have  ♦relied  upon  that  evidence ;  but  to  have  relied  [  'isd  ] 
upon  the  evidence  of  that  which  subsequently  happened  as  the 
foundation  of  his  order.  It  seems  to  me  that,  in  the  argument 
of  the  counsel  at  the  Bar,  they  have  thought  that  this  case  was 
to  be  used  more  for  the  purpose  of  throwing  obloquy  on  the 
conduct  of  a  Dr.  Bulkeley,  and  of  a  Mr.  Meara,  and  of  another 
person,  (I  forget  his  name,)  than  for  any  other  purpose.  With 
respect  to  Dr.  Bulkeley,  it  is  not  for  me  to  say  anything. 
Judging  from  the  whole  that  appears  in  these  affidavits,  the 
question  of  truth  or  falsehood  lies  certainly  between  him  and 
Mr.  WellSsley ;  but  I  must  take  leave  to  observe  that  the  sub- 
sequent unquestionable  facts  strongly  confirm  Dr.  Bulkeley,  and 
as  strongly  tend  to  invaUdate  what  has  fallen  from  Mr.  Wellesley. 

With  respect  to  Mrs.  Bligh  being  a  person  in  the  situation  in 
which  she  stands,  I  cannot  think  that  great  reliance  can  be  placed 
on  what  she  has  asserted  in  her  affidavit ;  and,  taking  the  whole 
evidence  together,  I  think  there  can  be  no  doubt  that  the  order 
which  has  been  made,  if  there  was  authority  to  make  it,  is 
justified  by  that  evidence.  Can  any  of  your  Lordships  who  has- 
read  the  evidence,  and  read  it  with  the  utmost  candour  towards 
Mr.  Wellesley  and  Mrs.  Bligh,  doubt  that  there  ought  to  be  some 
restraint  ?  It  has  been  asserted  at  the  Bar,  that  Mrs.  Bligh  has 
been  carefully  kept  separate  from  these  children.  Can  you 
doubt  whether  the  separation  has  not  been  owing  to  the  very 
circumstance  of  his  apprehensions  from  these  proceedings  ?  Can 
you  doubt,  from  the  influence  which  it  appears  from  these 
affidavits,  Mrs.  Bligh  has  over  Mr.  Wellesley,  that  if  there  was 
no  control  exercised  by  the  Court  upon  this  subject,  Mrs.  Bligh 
would  be  the  person  to  have  the  *care  of  these  children,  or  at  [  •ho  ] 
least  to  influence  the  manner  in  which  they  would  be  disposed  of. 

I  feel  for  Mr.  Wellesley,  because  I  see  that  he  is  in  chains — I 
see  that  Mr.  Wellesley  has  unfortunately  made  a  connection 
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WBLLE8LBY    which  he  is  unable  to  dissolve,  and  which  I  believe,  from  many 

Wbllbslby.  passages  in  the  aflSdavits,  at  one  time  he  would  have  been  very 

happy  to  have  been  enabled  to  dissolve ;  but  as  it  is,  he  has  put 

himself  in  a  situation  in  which,  in  my  humble  opinion,  he  cannot 

be  considered  as  a  free  man. 

Under  these  impressions,  I  approve  of  the  order  which  has 
been  made,  having  no  doubt  whatever  of  the  authority  to  make 
that  order,  and  conceiving  that  if  your  Lordships  were  to  hold 
that  there  was  not  authority,  you  would  do  the  greatest  possible 
mischief  to  the  country — a  mischief  which  must  instantly  be 
remedied  by  the  Legislature,  for  it  never  could  be  endured  that 
the  country  should  be  in  such  a  situation,  that  children,  such 
as  these  are,  particularly,  should  be  in  the  power  of  the  father 
to  treat  as  he  might  think  proper  with  respect  to  their  education, 
the  eldest  child  in  this  case  being  likely  to  be  a  peer  of  the  realm. 
Only  consider  to  what  extent  this  might  go.  It  might  happen 
that  a  person  might  form  an  improvident  marriage.  A  lady  who 
had  high  expectations,  might  marry  a  person  of  the  lowest,  and 
most  profligate  description,  and  her  son  might,  after  her  death, 
be  entitled  to  great  property,  and  might  also  be  a  peer,  the  father 
being  a  person  of  the  most  abandoned  description,  of  the  worst 
•education,  the  most  improper  person  to  have  any  care  or  direction 
^f  the  management  of  that  son ;  and  is  the  doctrine  to  be 
endured  that  there  does  not  exist  in  this  country  a  jurisdiction 
to  control  the  power  of  the  father  in  such  circumstances  ?  I  deny 
[  ♦i^i  ]  that  the  law  ever  considered  that  *he  has  such  a  power,  it  has 
always  considered  it  as  a  trust.  Look  at  all  the  elementary 
writings  on  the  subject ;  they  say  that  a  father  is  entrusted  with 
the  care  of  the  children;  that  he  is  entrusted  with  it  for  this 
reason,  because,  it  is  to  be  supposed,  his  natural  affection  would 
make  him  the  most  proper  person  to  discharge  that  trust. 
Under  this  impression  I  humbly  move  your  Lordships  to  affirm 
the  judgment  of  the  Court  below. 

LoBD  Manners    [in  the  course  of  his  judgment  to  the  same 
effect  said :] 

[  145  ]  I  do  not  understand,  in  looking  at  the  office  of  guardian,  how 

to  distinguish  between  the  testamentary  guardian,  and  the  parent. 
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The  testamentary  guardian  deriving  his  title  from  the  right  of    Wellesley 

the  parent,  under  the  Act  of  Parliament,  it  is  a  continuation  of   wbllesley. 

the  same  trust,  and  whether  it  is  exercised  by  the  parent,  or  by 

the  person  delegated  by  him,  is  under  the  same  *control,  and      [  *H6  ] 

liable  to  the  same  jurisdiction.     The  Court  certainly  would  regard 

the  feelings  of  the  parent ;  the  Court  would  be  anxious  that  the 

affection   of  the  children  should  not  be  estranged  from  their 

parent ;  it  is  a  most  important  duty  imposed  on  the  person  who 

may  have  the  care  of  the  children,  to  impress  that  on  their 

minds ;  but  inasmuch  as  the  Court  cannot  correct  the  vices  of 

the  parent,  the  Court  is  bound  to  protect  the  children  against 

them.     On  that  ground  tha  noble  Lord   acted,  and,  I  think, 

properly  acted.     If  there  be  a  jurisdiction,  of  which  I  entertain 

no  doubt,  I  cannot  suggest  to  myself  a  case  which  more  imperiously 

calls  on  the  Chancellor  to  interfere,  and  exercise  that  jurisdiction, 

than  the  present ;  to  take  the  children  away  from  the  person  who 

has  a  total  disregard  to  their  moral  and  religious  principles,  and 

who  is  setting  such  a  dangerous  and  mischievous  example  to  these 

young  children. 

The  Lord  Chancellor  : 

It  is  not  necessary  for  me  to  say  more,  after  what  has  been 
said  by  the  two  noble  and  learned  Lords,  than  that  I  perfectly 
concur  in  their  opinion  on  both  the  points,  and  in  the  conclusions 
which  they  have  drawn. 

We  are  of  opinion  it  is  not  a  case  for  costs. 

Jud'Qment  affirmed^  tvithout  costs. 


THE    KING  V.  LORD  .YARBOROUGH.  i828. 

(2  Bligh  (N.  S.)  147—164 ;  S.  C.  1  Dow  &  CI.  178 ;  5  Bing.  163.) 

[Reported  with  the  report  in  the  King's  Bench,  27  B.  R.  292, 
305.— R.  C] 
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England. — Court  op  Exchequer. 
1828.       The   Wardens   and   Commonalty   of  the   Mystery   of 

July  16. 

—  MERCERS  OP  THE  City  of  London  v.  His  Majesty's 

lykmuhst,  ATTORNEY-GENERAL. 

^^f.^  (2BUgli(N.8.)165-183.) 

A.,  by  a  deed  executed  in  1616,  for  a  nominal  consideration,  con- 
veyed to  certain  persons  therein  named,  certain  premises  which  were 
then  let  upon  lease  for  forty-one  years,  at  a  rent  of  150/.  By  another 
deed  of  the  same  date,  reciting,  among  other  purposes,  a  desire  to  relieve 
the  poor  of  the  Mystery  of  Mercers,  of  which  the  grantor  was  free,  and 
the  better  to  manifest  his  love  and  affection  towards  his  brethren,  the 
freemen  of  the  said  Company,  it  was  declared  that  the  grant  of  the 
premises  comprised  in  the  former  deed,  and  of  the  rent  of  150/.  reserved 
upon  the  lease,  was  made  upon  trust  as  to  the  premises,  and  the  rent 
reserved,  and  all  future  rents  and  profits;  that  the  grantees  should 
receive  and  pay  the  monies  arising  therefrom  to  the  Wardens  of  the 
Mystery  of  Mercers  of  the  city  of  London,  and  their  successors,  and 
that  the  said  Wardens  and  Commonalty  should  dispose  o^  the  monies  to 
the  uses  therein  mentioned.  The  schedule  annexed  to  the  deed  then 
[  •1G6  ]  *enumerated  various  charitable  objects  to  which  the  money  was  to  be 

applied,  among  which  was  a  donation  to  poor  brethren  of  Uie  Mercers' 
Company.  These  donations  amounted  altogether  to  149/.  11«.,  leaving  a 
sum  of  98.  of  the  reserved  rent  of  150/.  unapplied  in  the  hands  of  the 
Mercers*  Company.  By  improvements  of  and  additions  to  the  estate 
in  consequence  of  an  act  of  inclosure,  the  rent  increased  to  a  sum  of 
1,000/.  a  year,  at  which  rent  the  premises  were  let  in  1817 :  of  this 
increased  rent  the  Mercers  applied  521/.  2a,  in  various  payments  according 
to  the  trusts ;  the  residue  of  the  rents  of  the  estate  they  had  for  many 
years  carried  to  the  general  account  of  the  Company,  and  applied  them 
to  their  own  use. 

Upon  an  information  filed  to  regulate  the  charity,  held  in  the  Court 
below,  and  on  appeal,  that  the  Mercers*  Company  were  trustees  of  the 
rents  and  augmented  rents,  and  that  the  surplus,  after  answering  the 
payments  directed  by  the  deed,  were  applicable  to  such  and  the  same 
purposes  as  directed  by  the  deed,  without  prejudice  to  the  question  how 
far  the  Mercers*  Company  were  intitled  to  share  in  the  increased  rents, 
with  reference  to  their  share  of  the  original  rent  of  150/. 

By  indenture  of  bargain  and  sale,  dated  the  17th  January,  1616, 
and  made  between  Sir  Thomas  Bennett,  knight,  citizen  and  alder- 
man of  the  city  of  London,  of  the  one  part ;  and  Thomas  Bennett, 
the  younger,  citizen,  and  Alderman  Rowland  Backhouse,  and 
eighteen  others,  citizens  and  mercers,  of  the  other  part;  the  said 
Sir  Thomas  Bennett,  in  consideration  of  twelve  pence,  and  other 
good  considerations,  granted,  bargained,  and  sold  to  the  said  parties 
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of  the   second  part,  the  rectory  and  church  of  Kirton,  in  the         The 

^S.  S  RCES8 ' 

county  of  Lincoln,  and  the  advowson  and  right  of  patronage  of     company 

the  vicarage  of  Kirton,  late  being  parcel  of  the  possesaions  of  the     ^tt^Gen 

monastery  of  B\jckland,  in  the  county  of  Somerset ;  and  all  the 

messuages,  lands,  tithes,  and  ecclesiastical  dues  and  payments 

thereto  belonging,  which  premises  were  by  letters  patent  dated 

the  8th  April,  6  James  I.,  granted  to  Francis  *Phillips  and       [  •i67  ] 

Richard  Moore,  and  the  yearly  rent  of  150Z.  reserved  upon  a  lease 

of  the  said  premises,  dated  on  or  about  the  12th  July,  14  James  I., 

made  by  the  said  Sir  Thomas  Bennett  to  George  Skelton,  for  the 

term  of  forty-one  years,  to  hold  to  the  said  parties  of  the  second 

part,  and  their  heirs,  yielding  and  paying  to  the  King  and  his 

successors  the  rent  of  29Z.  yearly  reserved  by  the  said  letters 

patent. 

By  another  indenture  of  the  same  date,  and  made  between  the 
said  Sir  Thomas  Bennett,  described  as  being  the  third  son  of 
Thomas  Bennett,  late  of  Glapcott,  near  Wallingford,  in  the 
county  of  Berks,  deceased,  of  the  first  part ;  the  said  Thomas 
Bennett,  the  younger,  Rowland  Backhouse,  and  eighteen  others, 
of  the  second  part ;  the  wardens  and  commonalty  of  the  Mystery 
of  Mercers,  of  the  third  part;  and  the  mayor,  burgesses  and 
commonalty  of  the  borough  of  Wallingford,  of  the  fourth  part ; 
after  reciting  the  before-mentioned  deed,  and  also  reciting  that 
the  said  Sir  Thomas  Bennett,  being  incited  to  works  of  charity, 
was  desirous  to  leave  some  memorial  of  his  thankfulness  to  God, 
to  be  continued  for  ever,  towards  the  relieving  and  maintenance 
of  the  poor  of  the  said  borough  of  Wallingford,  being  near  the 
place  where  he  was  bom,  and  of  the  poor  within  the  city  of 
London,  where  he  then  dwelt ;  and  of  the  poor  of  the  Mystery  of 
Mercers,  of  which  he  was  free ;  and  the  better  to  manifest  his 
love  and  affection  towards  his  brethren,  the  freemen  of  the  said 
Company,  it  was  testified  and  declared,  by  the  parties  thereto, 
that  the  grant  of  the  said  rectory  and  advowson,  and  of  the 
messuages,  lands,  tithes,  and  ecclesiastical  dues  thereto  belonging, 
and  of  the  said  rent  of  150Z.,  was  made  by  the  said  Sir  Thomas 
Bennett  to  the  parties  of  the  second  part,  upon  the  trusts  and 
limitations,  *and  for  the  intents  and  purposes  expressed  and  [  *168  ] 
declared  by  a  schedule  thereto  annexed ;  and  the  several  parties 
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The         covenanted  with  each  other  well  and  truly  to  perform  the  said 

Company     trusts  on  their  parts  to  be  performed.     The  schedule  annexed 

Att -Gen      ^^  *^®  deed,     *     *     *al80  contained  a  provision,  that  if  it  should 

[  -iijo  ]       happen  *that  the  rectory  of  Kirton,  and  other,  the  premises, 

[  ♦170  ]       should  at  any  time  be  lawfully  evicted,  or  that  by  the  alteration 

of  times,  the  rents  and  profits  thereof  should  so  much  decay  and 

fall,  that  the  good  uses  above  mentioned  should  not  be  maintained 

therewith,  in  such  case  the  wardens  and  commonalty  should  not 

be  charged  with  any  further  payments  than  the  said  rectory  and 

other  the  premises  should  in  true  and  just  value  amount  to  ;  and 

it  should  be  lawful  for  the  Company  to  make  a  proportionable 

abatement  of  the  monies  before  limited  to  the  said  several  uses, 

answerable  to  such  decay  or  fall  of  the  rents  thereof,  as  should  so 

happen. 

The  payments  by  the  schedule  provided,  to  be  made  out  of  the 
rent  of  150Z.  being  the  income  of  the  premises  at  the  time  of  the 
grant,  amounted  to  the  sum  of  1492.  lis. 

New  trustees  were  from  time  to  time  chosen  of  the  said  rectory, 
and  other  property  and  conveyances  thereof  from  time  to  time 
made  to  such  new  trustees,  who  from  time  to  time  paid  over  the 
rents  and  profits  of  the  rectory  to  the  wardens  and  commonalty 
of  the  Mystery  of  Mercers,  in  order  that  they  might  distribute 
the  same  according  to  the  trusts  of  the  deed  before-mentioned 
and  the  schedule  thereto. 

■The  rents  having  increased  an  information  was  filed  as  stated 
[  175  ]  in  the  head-note  and]  the  Lord  Chief  Baron  pronounced  his 
decree,  whereby  it  was  declared  that  the  appellants  were  trustees 
of  the  rents,  and  of  the  augmented  rents  of  the  estates  in  the 
pleadings  mentioned,  and  that  the  surplus  rents,  after  answering 
the  several  payments  directed  to  be  made  by  the  said  deed  of  the 
17th  of  January,  1616,  are  applicable  to  such  and  the  same 
purposes  as  Sir  Thomas  Bennett  has  pointed  out  and  directed 
the  rents  of  such  estate  to  be  applied  to,  by  the  aforesaid  deed 
of  the  17th  of  January,  1616,  without  prejudice  nevertheless  to 
the  question,  how  far  the  appellants  were  entitled  to  partake 
of  or  share  in  the  said  increased  or  augmented  rents,  with 
reference  to  their  share  or  benefit  in  the  said  original  rent  of 
150^,  given  to  the  appellants  by  the  deed  of  the  17th  of  January, 
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1616,  and  the  decree  directed  acconnts  of  the  rents  to  be  taken        The 
accordingly.  Company 

From  this  decree  the  appeal  was  presented.  att.-Geit. 

Mr.  Bickersteih  and  Mr.  Monro ,  for  the  appellants.  [  176  ] 

The  Attorney-General  and  Mr.  PeinhertoUy  for  the  respondent. 

For  the  appellants  it  was  argued : 

That  the  donor  had  given  the  estate  absolutely  in  use  to  the 
appellants,  and  by  the  declaration  of  trust  he  had  imposed  on  them 
the  obligation  of  making  certain  specific  annual  payments  out  of 
the  rents,  which  at  the  time  of  the  gift  did  not  amount  to  the 
annual  produce  of  the  estates  ;  that  there  was  an  excess,  and  the 
amount  of  the  excess  was  not  material,  t  therefore,  instead  of 
there  being  any  ground  of  impUcation  that  the  donor  intended  to 
dedicate  the  whole  usufruct  of  the  land  to  charitable  purposes,  on 
the  contrary,  the  direct  conclusion  of  the  law  is,  that  there  was 
no  such  intention,  and  that  a  court  of  equity  cannot  imply  a 
further  intention,  because  the  subject  relates  to  public  charity : 
that  the  appellants  were  the  express  objects  of  the  donor's  regard ; 
and  as  one  of  the  purposes  he  had  in  view  in  making  the  gift,  is 
declared  to  be  to  manifest  his  love  and  affection  to  his  brethren, 
the  freemen  of  the  Mercers'  Company,  it  might  be  reasonably 
concluded  that  he  intended  to  effect  this  purpose,  by  giving  to  the 
appellants  the  surplus  rents  which  should  remain  after  the  pur- 
poses particularly  specified  were  answered:  that  in  conferring  the 
trust,  the  donor  made  the  appellants  liable  to  responsibilities  in 
respect  of  the  rent  reserved  to  the  Crown  and  otherwise,  and 
must  therefore  be  understood  to  have  intended  the  appellants  to 
receive  any  benefit  which  might  remain  after  they  had  fully  per- 
formed the  *  trusts  particularly  declared;!  and  that  length  of  [^177] 
time,  although  it  was  not  an  absolute  limitation  in  the  case  of  a 
charity,  was  nevertheless  a  circumstance  to  be  considered.§ 

For  the  respondents  it  was  argued : 
That  upon  the  whole  frame  of  the  deeds  by  which  the  property 

t  Mocatta  v.  LousacUtj  12  Vee.  123.  §  Per  Lord  Holt  in  The  Ait-Gen. 

X  AU.'Qen.  v.  Corp.  of  Bristol,  22      v.  Coventry,  18  R.  R.  238  (3  Madd. 
R  R.  136  (2  Jac.  &  W.  2W).  353). 
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The         in  question  was  vested  in  trustees,  and  the  trasts  thereof  declared, 

Company     it  was  manifest  that  the  appellants  were  intended  to  receive  the 

att^Gbn      whole  of  the  rents  as  trustees  for  the  purpose  of  distribution 

#  amongst  the  objects  of  the  charity,  and  were  not  intended  to 

take  the  estate  as  beneficial  owners,  subject  to  certain  specific 

charges  in  favour  of  the  charity. 

July  16.       The  Lord  Chancellor  [after  stating  the  substance  of  the  deed 
and  schedule]  : 

This  property,  which  was  at  the  period  in  question  of  the 
annual  value  of  about  150Z.,  is  at  present  of  a  value  greatly 
exceeding  that  amount,  and  the  question  is,  to  whom  the  surplus 
rent  belongs.  The  Mercers*  Company  contend  that,  according 
to  the  terms  of  this  trust,  they  are  entitled  to  the  surplus  rent, 
and  on  the  other  side  it  is  contended,  on  the  part  of  the  Attorney- 
General^  who  has  filed  this  information,  that  the  surplus  rents, 
the  increased  rents,  are  to  be  applied  to  charitable  purposes, 
similar  to  those  designated  in  this  schedule.  In  looking  at  the 
terms  of  this  trust,  your  Lordships  will  find  that  the  donor 
adverts,  not  merely  to  the  standing  rent  of  150Z.  a  year,  but  he 
looks  forward  to  a  possible  alteration  in  the  rent.  The  trustees 
are  directed  to  pay  over  to  the  Mercers'  Company  all  the  rents 
[  •178  ]  which  shall  from  time  to  time  accrue;  *and  then  it  is  directed 
that  they  shall  receive  the  said  yearly  rent  of  150Z.,  and  all  other 
the  rents,  issues,  and  profits  thereof,  from  thenceforth  to  grow 
due  and  payable,  and  that  the  monies  thereof  arising,  shall  yearly 
be  delivered  to  the  Mercers'  Company,  so  that  the  150Z.  a  year 
during  the  continuation  of  that  lease  is  to  be  paid  over  by  the 
trustees  to  the  Mercers'  Company;  the  future  rents,  however 
large  they  may  be,  are  from  time  to  time  to  be  paid  over  to 
the  Mercers'  Company,  and  the  direction  is  that  the  Mercers' 
Company,  yearly  and  for  ever  pay  and  "dispose  of  all  the  said 
monies,  so  from  time  to  time  to  be  paid  and  delivered  as  afore- 
said." So  that  they  are  to  receive  the  rents,  whatever  may  be 
the  amount  of  those  rents^  from  time  to  time,  and  they  are  to 
pay  over  those  rents,  whatever  their  amount  may  be,  to  the 
purposes  specially  pointed  out  in  this  schedule.  Therefore,  upon 
the  fair  and  obvious  construction  of  that  instrument,  up  to  the 
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point  to  which  I  have  directed  your  attention,  it  appears  that  all        The 

\C  R  D  f*  R  V  B* 

the  rents,  however  large,  were  to  be  applied  to  the  purposes  of     company 
those  trusts.  Att.^Gen. 

But  an  argument  has  been  raised  out  of  the  circumstance, 
that  in  the  application  of  the  first  150Z.,  149Z.  11«.  only  is 
appropriated,  that  there  is  a  surplus  of  9«.,  and  that  that  surplus 
belongs  to  the  trustees,  being  unappropriated,  which  is  therefore 
evidence  to  shew  that  it  was  the  intention  of  the  donor  that 
whatever  surplus  rents  at  any  future  period  might  arise,  it  was 
not  intended  that  those  surplus  rents  should  be  applied  to  the 
purposes  designated  in  the  deed  the  special  and  particular 
purposes,  but  that  they  should  become  the  absolute  property  of 
the  Mercers'  Company. 

The  case  of  The  Attorney-General  v.  The  Mayor  and  Corporation 
ofBristolyj:  was  referred  to  for  the  *purpose  of  establishing  this  [  'I'S  ] 
position ;  now  the  only  principle  established,  or  rather  confirmed  ' 
by  that  case,  was,  that  where  there  is  a  surplus  under  circum- 
stances similar  to  the  present,  that  is,  where  there  is  an  annual 
sum  granted,  and  a  part  of  that  annual  sum  only  is  appropriated 
to  special  objects,  and  there  is  a  residue  which  the  trustees  hold, 
that  is  evidence  of  the  intention  of  the  donor,  that  the  surplus  rent 
should  belong  to  the  persons  to  whom  this  property  is  in  the 
first  instance  conveyed,  but  it  is  only  evidence  of  the  intention ; 
it  is  liable  to  be  repelled  by  any  other  evidence  arising  out  of  the 
instrument  upon  which  that  fact  appears.  It  is  quite  obvious 
that  if  it  is  made  use  of  merely  as  evidence  of  the  intention  of 
the  donor,  something  must  depend  upon  the  amount  of  the  sum ; 
and  surely  no  very  strong  evidence  of  intention  can  arise  out  of 
an  instrument  of  this  kind  where  it  appears  that  the  whole  sum 
at  that  period  amounted  to  150Z.  a  year,  which  is  applied  to  a 
great  number  of  special  objects,  and  that  the  only  balance 
remaining  unappropriated  is  the  fractional  sum  of  ds.l  No  very 
strong  evidence  of  intention  can  arise  from  a  circumstance  of 
that  description,  that  it  was  the  intention  of  the  donor  that  any 
surplus  funds  at  any  future  time,  however  large,  should  become 
the  property  of  the  Mercers'  Company.  Whatever  slight  in- 
ference of  intention  may  arise  from  the  omission  to  appropriate 
t  22  R.  R.  136  (2  Jac.  &  W.  294).  J  See  note  on  p.  44. 


r. 
Att.-Gkn. 
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The         that  small  fractional  sum,  is  repelled  by  the  very  strong  terms 

ILC  C  R  O  IT  D  fi^ 

Company  ^^  ^^^  former  part  of  the  deed,  in  which  it  is  expressed,  not  only 
that  the  existing  rent  of  1501.  a  year,  but  all  the  rents  should 
be  received  by  the  trustees  and  handed  over  to  the  Mercers' 
Company ;  and  the  Mercers'  Company  are  directed  to  apply  not 
the  present  rents  only,  but  all  the  rents  to  the  purposes  of  the  will. 

[  •180  ]  That  direction  is  so  specific  ♦as  to  overrule  any  inference  arising 
from  the  small  extra  fractional  sum  not  being  appropriated. 

It  was  stated  by  the  counsel  at  the  Bar,  in  arguing  this  case, 
that  one  object  of  the  grant  was,  the  love  and  affection  Sir 
William  Bennett  bore  to  the  Mercers'  Company  ;  and  that  it  did 
not  sufficiently  appear  by  looking  at  this  instrument,  that  the 
donor  had,  by  the  special  purposes  pointed  out  in  the  schedule, 
indicated  any  intention  of  providing  beneficially  for  the  Mercers' 
Company ;  that,  therefore,  it  was  fair  to  assume  that  he  meant 
them  to  profit  in  some  way  from  the  increase  of  the  rent.  But 
you  will  find,  by  referring  to  the  objects  pointed  out  in  this 
instrument,  that  they  are  all  specially  provided  for  in  the 
particular  appropriations  mentioned  in  the  schedule.  The  objects 
are  these:  "For  the  relieving  and  maintenance  of  the  poor  of 
the  borough  or  town  of  Wallingford,  being  near  unto  the  place 
where  the  donor  was  born ;  and  of  the  poor  within  the  city  of 
London,  where  he  hath  been  brought  up,  and  doth  now  inhabit 
and  dwell ;  and  of  the  poor  of  the  Mystery  of  the  Mercers  of  the 
same  city  of  London,  of  which  Company  he  is  free;  and  the 
better  to  manifest  his  love  and  affection  towards  his  brethren, 
the  freemen  of  the  same  Company."  Now  on  looking  into  the 
schedule,  you  will  find  all  those  objects  provided  for  :  first  there 
is  "to  the  mayor,  burgesses,  and  commonalty  of  the  said  borough 
or  town  of  Wallingford,  to  be  disposed  of  in  manner  therein 
mentioned,  201.  a  year."  So  that  the  first  object  is  provided  for; 
namely,  his  regard  for  the  inhabitants  of  Wallingford.  "  To 
four  poor  btfethren  of  the  Company  of  Mercers,  the  yearly  sum 
of  20/.,  that  is  to  say,  5L  a-piece ; "  Another  object  intended 

[  '181  ]  specially  to  be  provided  for:  "For  redeeming  twelve  *per8ons 
lying  for  debt  in  the  prisons  of  London,  called  the  two  Compters 
and  Ludgate,  241. ,  to  be  distributed  in  manner  therein  mentioned ; 
and  for  clothing  with  hose,  shoes,  shirts,  and  such  like,  of  poor 


V. 

Att.-Oek. 
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and  naked  men,  women,  and  children,  wandering  in  the  streets  The 
of  the  city  of  London,  and  that  have  no  dwelling  to  be  bestowed  company 
as  therein  mentioned,  14Z.  a  year."  That  is  another  object 
specially  provided  for ;  then  "  For  the  charges  of  a  dinner  to  be 
provided  for  the  wardens,  assistants,  and  livery  of  the  Mercers' 
Company,  20/.  a  year."  That  is  to  shew  his  regard  to  the 
Company  of  which  he  was  a  member.  There  are  other  sums,  to 
which  it  is  unnecessary  for  me  to  direct  your  attention ;  but  you 
will  find  that  he  provides  specially  in  this  schedule  for  the 
different  objects  which,  in  the  recital  of  the  deed  of  trust,  he 
declares  it  his  intention  to  provide.  Therefore,  no  argument  of 
that  description  can,  in  my  apprehension,  arise  out  of  this  recital 
of  the  deed. 

An  argument  was  attempted  to  be  raised  out  of  the  concluding 
clause,  "  That  if  it  shall  happen  that  the  said  rectory  of  Kirton 
and  other  the  premises  shall  at  any  time  hereafter  be  lawfully 
evicted,  or  that  by  the  alteration  of  times,  the  rents  and  profits 
thereof  shall  so  much  decay  and  fall  that  the  good  uses  above  men- 
tioned cannot  be  supported  and  maintained  therewith,  in  such  case 
the  said  wardens  and  commonalty  shall  not  be  charged  with  any 
further  payment  than  the  said  rectory  and  other  the  premises 
shall  in  true  and  just  value  amount  to  ;  and  from  thenceforth  it 
shall  be  lawful  for  the  said  wardens  and  commonalty  and  their 
successors,  tomake  proportionable  abatement  of  the  monies  herein- 
before limited  to  the  said  several  uses,  answerable  to  such  decay 
or  fall  of  the  rents  thereof,  as  shall  so  happen."  No  *provi8ion  [  ♦1S2  ] 
is  here  made  for  any  increase  of  rent ;  the  provision  is  made  only 
with  a  view  to  the  possible  decrease  of  rent ;  but  it  is  easy  to 
understand  why  the  provision  was  framed  in  that  way  :  it  was  to 
prevent  all  disputes  in  case  there  should  happen  to  be  decrease 
of  rents ;  in  that  case,  instead  of  any  particular  object  being 
entirely  defeated,  the  Mercers'  Company  were  directed  to  reduce 
each  of  them  in  proportion.  It  was  with  that  view,  and  that 
view  only,  as  it  appears  to  me,  that  the  clause  was  introduced. 

I  have  gone  further  into  detail  than  I  should  otherwise  have 
done,  because  it  has  been  contended  at  the  Bar  that,  to  confirm 
this  decision  of  the  Chief  Baron  of  the  Exchequer,  would  be  to 
overrule  the  decision  in  the  case  of  The  Attoniey-General  v.  The 
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The  Corporation  of  Bristol.  The  principle  of  that  decision  is  that 
Company  which  I  have  stated :  that  if  there  is  a  part  of  the  sum  unappro- 
^tt^'gen  priated,  it  is  a  circumstance  which  courts  of  justice  (and  par- 
ticularly in  that  case,)  have  considered  as  an  evidence  of  the 
intention  of  the  donor,  as  to  what  should  take  place  with  respect 
to  any  future  increase  of  that  sum  ;  but  it  is  only  evidence  of  the 
intention ;  and  I  apprehend  the  circumstances  to  which  I  have 
adverted,  are  in  this  case  sufScient  to  rebut  any  inference  of  such 
an  intention,  arising  from  the  non-application  of  the  small 
fractional  sum  to  which  I  have  adverted.  I  was  extremely 
desirous  of  knowing  what  was  the  opinion  of  the  noble  and 
learned  lord  by  whom  that  case  of  the  Corporation  of  Bristol  had 
been  decided.  The  noble  and  learned  lord  has  looked  into  the 
decision  in  this  case,  and  he  does  not  consider  it  at  all  incon- 
sistent with  the  decision  of  that  case.  On  the  contrary,  he  agrees 
[  *iss  ]  with  me  in  opinion,  that  the  decision  of  the  Court  below  *is  per- 
fectly correct.  Under  these  circumstances,  I  should  propose  to 
your  Lordships  that  this  judgment  be  affirmed. 

Judgment  affirmed. 

[Note.— In  Tlie  Att-Gen.  v.  Brazen  Nose  College,  2  CI.  &  F. 
295,  an  unappropriated  surplus  of  SOs.  was  treated  as  sufficient 
to  show  that  the  trustees  were  to  retain  any  future  surplus  for 
their  own  corporate  purposes. — 0.  A.  8.] 


England. — Coubt  of  Exchequer. 
1828.  EUSCOMBE  V.  HAEE. 

(2  BHgh  (N.  S.)  192—214.) 

[See  19  B.  B.,  p.  8,  where  a  note  of  this  appeal  will  be  found 
at  the  end  of  the  report  taken  from  6  Dow,  1. — 0.  A.  S.] 


England. — Court  of  Chancery. 
1828.  BUENAJSTD  v.  NEEOT. 

~  ■  (2  BHgh  (N.  S.)  215—238.) 

[See  28  B.  B.,  p.  77,  where  a  note  of  this  appeal  will  be  foimd  at 
the  end  of  the  report  below  taken  from  4  Bussell,  247. — 0.  A.  S.] 
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Irbland.— Court  op  Chancery. 
LOED  DILLON  and  Another  v.   PLASKETT  i«28. 

AND    ANOTHER.t  — 

Lord 
(2  BEgh  (N.  8.)  239—285 ;  8.  C.  1  Dow  &  CI.  320.)  Lykdhurbt, 


L.C. 

[  239  ] 


Equitable  execuiion — eUgiU 

Under  the  practice  of  the  old  Courts  of  Chancery,  where  it  was  con- 
sidered necessary  to  issue  an  degit  to  commence  proceedings  to  establish 
a  charge  against  an  equitable  interest,  the  suing  out  of  the  elegit  was 
a  sufficient  ground  for  the  equity,  without  the  necessity  of  a  return  by 
the  sheriff. 

[The  natare  of  the  case,  and  the  proceedings  which  had  been 
taken  sufficiently  appear  from  the  following  judgment  of] 

The  Lord  Chancellor  (Lord  Lyndhurst)  :  18-^8. 

July  21. 

This  is  a  case  of  appeal  from  certain  orders  made  by  the  — 
Master  of  the  Rolls  in  Ireland,  the  Lords  Commissioners  of  L  '^  1 
the  Great  Seal  in  Ireland,  and  the  Lord  Chancellor  of  Ireland. 
It  appears  that  the  Master  of  the  Bolls  in  Ireland,  the  Lords 
Commissioners  of  the  Great  Seal  in  Ireland,  and  the  Lord  Chan- 
cellor OF  Ireland,  have  all  concurred  in  their  judgment  in 
respect  to  the  points  to  which  I  am  to  call  your  attention,  but 
the  parties  were  not  satisfied  without  appealing  to  this  House. 

This  case  arises  out  of  a  debt  due  to  the  respondents,  Plaskett 
and  Brett,  who  are  wine-merchants  in  this  city.  They  had 
supplied  Lord  Viscount  Dillon  with  wine  to  the  amount  of  seven 
or  eight  hundred  pounds.  He  did  not  pay  the  bill :  in  conse- 
quence of  which  they  brought  an  action  against  him  in  1817,  in 
*the  Court  of  King's  Bench  in  this  country,  and  recovered  judg-  [  '281  ] 
ment.  They  were  not,  however,  able  to  obtain  any  fruit  of  that 
judgment,  in  consequence  of  which  it  became  necessary  for  them 
to  proceed  in  Ireland.     They  brought  an  action  there  in  1819, 

t  The  judgment  of  Lord  Lynd-  known  case  of  Anglo-Italian  Bank  v. 

HT7R8T  in  this  case  is  merely  reported  Davies  (1878)  9  Ch.  Div.  275, 47  L.  J. 

as  one  of  the  series  of  cases  illus-  Ch.   833.     See  also   Salt  v.   Coojter 

trating  the  practice  of  the  old  Courts  (1880)  16  Ch.  Div.  544,  50  L.  J.  Ch. 

of  Chancery,  on  which  is  founded  the  529.      Cf .  Holmes  v.  Millage,  *93,  1 

practice  of  the  Court  uuder  the  Judi-  Q.  B.  551,  62  L.  J.  Q.  B.  380.— R.  C. 
cature  Acts,  as  established  by  the  well- 
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Plaskett. 


[  •282  ] 
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and  recovered  judgment  in  that  action  to  the  amount  of  1,0001., 
and  271.  costs  of  their  debt.  A  fieri  facias  was  sued  out  upon 
that  judgment,  to  take  possession  of  the  effects,  for  the  purpose 
of  obtaining  the  fruits  of  the  judgment :  but  the  moment  the 
sheriff  had  taken  possession,  he  received  notice  on  behalf  of 
Mr.  Charles  Butler,  and  other  individuals  whose  names  are 
mentioned  in  this  paper,  who  describe  themselves  as  trustees 
under  a  deed  executed  in  the  year  1815,  by  which  they  claimed 
the  whole  of  this  property.  The  consequence  was,  that  the 
Sheriff  was  obliged  to  relinquish  possession.  Under  these  circum- 
stances it  became  necessary  for  the  respondents  to  take  other 
proceedings  fcr  the  purpose  of  recovering  their  debt,  and  accord- 
ingly they  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  against 
Viscount  Dillon,  and  against  his  trustees :  answers  were  put  in 
to  that  bill ;  and  the  result  was,  that  it  was  discovered  by  the 
respondents  that  a  deed  had  been  executed  in  the  year  1815,  of 
which  they  had  not  before  been  apprised ;  but  when  they  became 
acquainted  with  all  the  particulars  of  that  deed,  it  turned  out 
that  by  that  deed  Lord  Viscount  Dillon,  possessing  estates  in 
the  counties  of  Boscommon,  Mayo,  and  Westmeath,  in  Ireland, 
and  in  Oxfordshire  in  this  country,  which  had  been  previously 
charged  with  certain  incumbrances,  and  which  were  subject  to 
those  incumbrances,  conveyed  them  to  trustees  for  the  purpose 
of  securing  to  Lord  Dillon  5,000i.  a  year  for  his  life ;  and  with 
respect  to  the  surplus  rents  for  the  purpose  of  discharging  the 
debts  *due  to  certain  persons  who  had  executed  that  deed.  It 
is  quite  obvious,  therefore,  that  as  there  was  5,000Z.  a  year  not 
subject  to  the  prior  incumbrances,  but  reserved  to  Lord  Dillon, 
Messrs.  Plaskett  and  Brett  had  a  right  to  look  to  that  sum  for 
the  purpose  of  discharging  the  debt  which  he  owed  to  them,  to 
do  which  it  was  necessary  to  proceed  in  a  court  ol  equity.  The 
respondents  sued  out  an  elegit,  directed  to  the  sheriff  of  the 
county  of  Boscommon ;  after  that  elegit  had  been  sued  out,  and 
returned,  they  filed  a  supplemental  bill ;  and  to  that  supplemental 
bill  answers  were  put  in  by  Lord  Dillon,  and  by  Mr.  Charles 
Butler,  the  trustee. 

Before  the  answer  to  the  supplemental  bill  was  put  in  by 
Mr.  Charles  Butler,  an  application  was  made  on  the  part  of  the 


VOL.  XXXI.]     1828.    H.  L.    2  BLIGH  (N.  S.)  282—283.  47 

respondents  to  the  Master  of  the  Bolls  in  Ireland,  to  appoint  a        Lord 

receiver ;  but  before  a  receiver  was  appointed,  one  of  the  Masters  e. 

of  the  Court  was  directed  to  ascertain  what  proportion  of  the    ^^^^s^^"- 

5,000Z.  a  year  it  would  be  necessary  to  set  apart  to  pay  the  debt 

of  the  respondents.     The  Master  having  reported  that  1,250Z.  of 

this  sum  would  be  necessary,  a  receiver  was  appointed,  for  the 

purpose  of  taking  possession  of  the  5,0002.  a  year  to  the  extent 

of  1,2502.;  and  afterwards  another  order  was  made,  by  which 

Mr.  Butler  was  restrained  from  paying  over  the  whole  of  the 

5,000Z.  a  year,  the  sum  of  1,2502.  being  made  applicable  to  the 

purpose  of  discharging  this  debt.     After  the  answer  was  put  in 

by  Mr.  Butler,  an  application  was  made  to  discharge  these  orders; 

but  the  Master  of  the  Bolls  refused  to  discharge  them ;  I  think 

an  application  was  also  made  to  the  Lords  Commissioners,  and 

they  also  refused.     After  the  answer  of  Lord  Dillon  came  in,  a 

second  application  was  made  to  discharge  these  orders  ;  but  the 

Masteb  of  the  Bolls  *refused  to  discharge  them,  and  directed       [  •^ss  ] 

that  the  order  by  which  Mr.  Butler  was  restrained  from  paying 

over  the  1,2502.  should  be  continued  till  the  hearing  of  the  cause, 

and  until  further  order. 

It  is  against  this  last  order,  and  the  other  orders  which  are 
the  foundations  of  it,  that  the  present  appellants  have  appealed. 
With  respect  to  the  merits,  there  can  be  no  question ;  every 
possible  delay  has  been  interposed  for  the  purpose  of  preventing 
the  respondents  reaping  the  fruit  of  their  judgment ;  but  various 
objections  have  been  made  in  point  of  form,  which  have  been 
argued  with  great  ability  at  the  Bar,  and  to  which  I  am  to  call 
your  attention. 

In  the  first  place,  it  was  said  that  there  were  not  the  proper 
parties  to  the  suit ;  that  the  prior  incumbrancers  ought  to  have 
been  made  parties  to  the  suit :  but  the  prior  incumbrancers  had 
nothing  to  do  with  this  order,  for  this  order  operates  only  on  the 
5,0002.  a  year  that  came  into  the  possession  of  Mr.  Butler ;  and 
the  only  question  is,  whether  Mr.  Butler  has  a  right  to  take 
possession  of  it ;  therefore  it  is  quite  clear,  that  the  prior  incum- 
brancers need  not  have  been  called  before  the  court.  But  then 
it  is  said  that  the  creditors  who  were  parties  to  the  deed  of  1815 
ought  to  be  parties  to  this  order.     The  same  answer  applies  to 
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them ;  they  have  no  interest  in  this  question,  for  they  have  no 
right  to  any  of  the  rents  and  profits  till  the  5,0002.  has  been  paid. 

It  is  then  said  there  are  two  particular  individuals  who  are 
now  trustees,  and  ought  to  have  been  made  parties  to  this  suit. 
After  the  original  bill  was  filed,  and  a  short  time  before  the 
supplemental  bill  was  filed,  two  of  the  original  trustees  having 
died,  two  new  trustees  were  appointed,  but  no  communication  was 
made,  previously  to  the  filing  of  the  supplemental  *bill,  of  those 
additional  trustees  having  been  appointed,  nor  was  it  known  till 
a  late  period  of  the  cause  that  they  had,  in  point  of  fact,  been 
appointed ;  they  stood  in  precisely  the  same  situation  and  the 
same  interest  with  Mr.  Butler,  and  it  does  not  appear  that  when 
this  case  came  before  the  Lord  Chancellor  any  objection  was 
made  that  these  trustees  were  not  parties.  If  any  objection  had 
been  made,  it  would  have  been  obviated  in  an  instant ;  they  were 
merely  formal  parties,  and  their  names  might  have  been  added. 
It  appears  to  me,  therefore,  that  even  if  there  were  originally  an 
objection  in  point  of  strict  law,  it  ought  not  to  prevail  at  this 
period  of  the  cause,  with  respect  to  an  order  of  this  description, 
a  mere  interlocutory  order,  the  object  of  which  is  to  secure  a  fund 
for  these  claimants,  in  the  event  of  their  claim  being  ultimately 
allowed. 

Having  disposed  of  these  objections  in  point  of  form,  the  next 
difficulty  raised  was  with  respect  to  the  elegit.  It  was  said  that 
the  return  of  the  elegit  was  defective  in  point  of  form,  and  various 
ingenious  arguments  were  raised  upon  that  point.  The  short 
answer  to  all  those  arguments  is,  that  it  was  not  necessary  that 
any  return  whatever  should  be  made ;  that  the  mere  suing  out 
the  elegit  was  all  that  was  necessary ;  therefore,  as  it  appears  to 
me,  no  injurious  consequence  follows  in  this  cause  from  the 
circumstance  of  any  defect  in  the  return  which  the  sheriff  made 
to  the  elegit  Then  it  was  contended,  that  it  appears  upon  this 
return  that  satisfaction  had  been  made  to  the  present  respondents, 
that  the  property  had  been  seized  into  the  hands  of  the  sheriff, 
for  the  purpose  of  discharging  this  debt.  The  answer  to  that  is, 
that  it  is  quite  clear  from  the  whole  nature  of  these  proceedings, 
and  the  pleadings  in  this  case,  that  there  *had  been  no  satisfac- 
tion ;  and  it  is  quite  clear  from  the  answer  of  Lord  Dillon  himself 
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that  that  is  the  case.  I  apprehend,  therefore,  that  no  objection 
can  be  raised  from  the  supposition  that  any  satisfaction  has  been 
received,  that  supposition  being  built  on  the  inaccurate  return  of 
the  sheriff. 

The  only  remaining  objection  which  I  now  bear  in  my  mind  is 
that  there  ought  to  have  been  an  elegit  in  each  county.  The 
Irish  property  is  situate  in  the  counties  of  Roscommon,  Mayo, 
and  Westmeath ;  only  one  elegit  is  sued  out,  and  that  in  the 
county  of  Roscommon.  I  think  it  is  perfectly  clear  that  one 
elegit  was  sufficient. 

Having  disposed  of  these  questions  of  law,  I  should  humbly 
recommend  to  you  that  the  judgment  of  the  Court  be  affirmed ; 
and  as  it  appears  to  me  that  the  proceedings  have  been  conducted 
entirely  for  the  purpose  of  delay,  I  conceive  under  such  circum- 
stances, there  being  no  serious  doubt  in  my  mind,  the  judgment 
ought  to  be  affirmed,  with  1501.  costs. 

Judgment  affirmed,  with  150Z.  coats. 


LOBD 

Dillon 
Plabkett. 


Scotland. — Court  of  Session. 
PATTISON  AND  Others  v.  MILLS  and  Others. 

(2  BHgh  (N.  S.)  519—570 ;  S.  C.  1  Dow  &  CI.  342.) 

A  contract  of  marine  insurance  made  in  Scotland  by  the  agent  in 
Scotland  of  an  English  Company,  held  not  to  be  void  under  the  (now 
obsolete)  provisions  of  the  Act  of  6  Geo.  I.  c.  18,  for  protecting  the 
privileges  of  certain  English  companies — those  provisions  of  the  Act  not 
extending  to  Scotland. 

This  case  is  sufficiently  stated  in  the  following  judgment  of 

The  Lord  Chancellor  (Lord  Lyndhurst)  : 

*  *  The  circumstances  of  the  case  are  these :  There  is  a 
Company  in  London  called  the  Albion  Fire  and  Life  Insurance 
Company ;  that  Company  is  so  constituted,  that,  according  to 
the  law  as  it  existed  by  virtue  of  the  Act  of  6  Geo.  I.  c.  18,  it  is 
incompetent  to  effect  insurances  upon  ships  and  merchandizes  at 
sea ;  that  is  a  point  which  is  admitted  in  the  case,  and  with 
respect  to  that  it  is  not  necessary  I  should  make  any  further 
observation.     This  Company  has  an  establishment  at  Glasgow, 
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Pattison     and  a  regular  ofl5ce  at  Glasgow,  called  the  Albion  Fire  and  Life 

Mills.       Insurance  Office,  and  they  have  a  person  attending  there  as  their 

agent,  a  person  of  the  name  of  Thomas  Hamilton.     They  had 

been  in  the  habit  of  entering  into  contracts  and  engagements  to 

a  considerable  extent  in  Glasgow.    When  I  say  they  had  been  in 

[  *559  ]       the  *habit  of  entering  into  contracts  and  engagements  to  a  con- 
siderable extent,  I  mean  contracts  and  engagements  similar  to 
those  which  are  the  subject  of  the  present  inquiry.     There  were 
certain  persons,  who  are  the  respondents  in  this  appeal,  residing 
in  Scotland,  who  were  the  owners  of  a  steam  vessel  called  the 
Robert  Bntce,     The  owners  of  this  vessel  were  desirous  of  insuring 
her,  and  they  applied  for  that  purpose  to  Mr.  Hamilton,  at  the 
office  at  Glasgow,  and  upon  their  application  at  the  office  in 
Glasgow,  the  contract  to  which  I  will  call  your  Lordships*  atten- 
tion, was  entered  into  in  these  terms — "Albion  Fire  and  Life 
Office, — Glasgow,  4th  of  July,  1820. — James  Dennistoun,  William 
Mills,  Colin  Arrot,  James  Moffat,  John  T.  Alston,  Esquires,  as  a 
committee  of  management,  for  themselves  and  others ;  having 
this  day  effected  an  insurance  of  6,0002.  with  the  undersigned,  on 
behalf  of  the  Albion  Fire  and  Life  Insurance  Company,  London, 
on  the  property  specified  in  the  check  corresponding  with  this 
memorandum,  a  policy  will  be  forthwith  prepared  at  the  office  in 
London  for  the  said  insurance,  and  such  policy  will  be  delivered 
to  the  assured,  or  to  his,  her,  or  their  order,  on  the  third  Monday 
in  the  ensuing  month,  or  on  any  subsequent  day.     (Signed) 
P.  Thomas  Hamilton,  Agent  for  the  Company,  Robert  Mitchell. 
Premium  81Z.  10«.— Duty  9Z." 

This  contract  was  drawn  up  at  Glasgow,  dated  at  Glasgow,  and 
signed  at  Glasgow,  by  Hamilton,  who  was  the  agent  for  the 
Company.    According  to  the  ordinary  course  of  business,  Hamil- 

[  •660  ]  ton  communicated  this  transaction  to  his  principals  *in  London, 
and  a  policy  of  insurance  was  sent  down  to  the  office  at  Glasgow. 
It  was  not  sent  within  the  period  limited  by  the  contract,  for  it 
was  not  sent  till  the  month  of  September,  the  contract  having 
been  entered  into  in  the  month  of  July.  Any  person  looking  at 
that  contract  must  see,  that  it  is  in  its  form  a  general  contract  of 
insurance ;  that  is,  a  contract  for  a  policy,  which  shall  be  a  general 
policy  of  insurance.    There  is  no  limit  whatever,  as  to  the  places 
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to  which  the  contract  is  to  extend ;  there  is  no  exception  in  the  Pattison 
contract ;  there  is  nothing  expressing  that  when  the  policy  comes  mills. 
down,  it  shall  contain  a  clause,  that  the  insurance  is  to  be  sus- 
pended while  the  vessel  is  at  sea.  It  is  a  general  contract  of  insur- 
ance ;  or  rather  they  undertake  that  a  general  policy  of  insurance 
shall  be  executed.  The  policy  of  insurance  that  was  sent  down  to 
the  agent  at  Glasgow,  (an  insurance  on  the  steam  vessel  against 
fire,)  contained  this  clause,  "  this  policy  of  insurance  to  be  sus- 
pended and  remain  out  of  force,  during  the  time  the  steam  boat 
may  be  at  sea."  This  policy  of  insurance,  however,  remained  in 
the  office  of  Hamilton.  There  is  no  evidence  that  it  was  ever 
shewn  to  the  parties  insured,  nor  any  evidence  to  shew  that  the 
fact  of  this  clause  of  exception,  was  ever  communicated  to  them. 
Thus  the  transaction  went  on  for  a  year. 

At  the  expiration  of  the  year,  or  shortly  before  that  time,  the 
respondents  applied  to  Hamilton,  the  second  time,  to  extend  the 
insurance  another  year;  they  paid  Hamilton  the  premium  of 
insurance  for  another  year.  There  is  no  evidence  to  shew  that 
the  policy  was  then  communicated  to  *them ;  there  is  no  evidence  [  *56i  J 
whatever  of  that  fact.  On  the  contrary,  there  is  evidence  of  a 
different  description.  There  is  no  evidence  to  shew  that  the 
exception  in  the  policy,  was  at  that  time,  or  at  any  previous  time, 
communicated  to  the  assured.  The  money  was  received  by 
Hamilton,  and  a  memorandum  given  that  the  policy  had  been 
renewed. 

A  short  time  after  the  renewal  of  the  policy,  the  vessel  was 
destroyed  by  fire,  on  her  passage  from  Liverpool  to  Dublin,  and 
the  persons  who  thus  considered  themselves  assured  by  this  con- 
tract, applied  to  Hamilton,  for  the  payment  of  the  loss.  The 
answer  they  received  was  this.  You  are  not  entitled  to  recover ;. 
for  if  you  advert  to  the  policy,  you  will  find  there  is  an  exception 
in  the  policy;  the  policy  is  not  to  have  operation  during  the 
time  the  vessel  is  at  sea.  The  assured  upon  this  commenced 
proceedings,  for  the  purpose  of  recovering  the  amount  of  the  loss. 
Their  proceedings  were  in  the  first  instance  instituted  before  the 
Judge  Admiral,  and  the  judgment  was  against  the  insured.  It  is 
unnecessary  for  me  to  enter  into  the  terms  of  that  judgment,  for 
afterwards  the  proceedings  came  before  the  Court  of  Session. 

4 — 2 
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Pattison  On  this  question  coming  before  the  Court  of  Session,  it  was 
Mills.  considered  that  there  were  two  points:  One  point  was  the 
question  of  fact,  as  to  what  the  nature  of  the  insurance  was :  the 
other  was  the  question  of  law,  to  which  I  yesterday  alluded,  and 
to  which  I  shall  again  call  your  Lordships'  attention.  It  was 
conceived  that  the  question  should  be  remitted  to  the  Jury 
[  *562  ]  Court :  it  was  so  remitted,  and  the  issue  I  am  about  to  *read, 
was  that  which  was  drawn  up  for  the  purpose  of  the  trial.  It  is 
in  these  terms,  *'  whether  the  defenders  promised  and  agreed  to 
insure  the  pursuers  to  the  extent  of  8,000Z.,  or  about  that  sum, 
from  all  loss  and  damage  which  might  be  caused  by  fire  to  the 
said  steam  vessel  while  at  sea,  as  aforesaid ;  and  whether  the 
defenders  have  failed  to  perform  the  said  promise  and  agreement, 
to  the  loss  and  damage  of  the  pursuers."  The  question  turned 
entirely  upon  this  part  of  the  issue,  namely,  whether  the  agree- 
ment to  insure  extended  to  the  period  while  the  vessel  was  at  sea. 
The  cause  came  on  for  trial;  the  evidence  was  heard,  and  a 
verdict  was  found  for  the  pursuers.  Exceptions  were  taken  to 
the  evidence,  in  the  process  of  the  trial.  These  were  afterwards 
embodied  into  a  bill  of  exceptions,  which  was  signed  by  the 
learned  Judge,  who  presided  in  the  Court ;  and  has  been  printed 
in  the  papers,  which  have  come  before  your  Lordships  for  your 
consideration. 

It  appears  to  me,  on  looking  at  the  exceptions,  that  there  is 
only  one  material  point  to  which  it  is  necessary  to  call  your  Lord- 
ships' attention.  It  was  said,  and  justly  said,  that  where  there 
is  a  written  agreement  to  insure,  a  preparatory  agreement,  and 
afterwards  a  policy  of  insurance  is  effected  in  pursuance  of  that 
agreement,  it  is  the  policy  which  is  the  contract  between  the 
parties.  The  ordinary  course  of  proceeding  in  the  City  of  London 
is,  that  a  slip  is  in  the  first  instance  signed,  and  after  that  slip  is 
signed  a  policy  is  effected,  and  it  is  the  policy  which  is  the 
contract,  and  the  slip  cannot  be  adverted  to  for  the  purpose  of 
[  •563  ]       explaining  the  meaning  of  the  *parties.t     It  was  argued  that  no 

t  This  proposition  requires  some  particularly  lanidea  v.  Pacific  Fire 

modification  having   regard   to   the  and  Marine  Ins,  Co,  (1871)  L.  B.  6 

cases  where  the  effect  of  the  slip  has  Q.  B.  674,  7  Q.  B.  517,  41  L.  J.  Q.  B. 

been  more  closely  considered.    See  33,  190. — B.  0. 
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contract  had  been  entered  into  at  Glasgow,  that  it  was  an  agree-     Pattison 
ment  for  a  policy,  that  the  pohcy  had  been  afterwards  executed,       mills. 
and  that  must  be  considered,  having  been  sent  down  to  Scotland, 
to  be  the  agreement  between  the  parties.    But  there  was  this 
fallacy  in  that  argument,  the  pursuers  brought  their  action  upon 
the  agreement  as  entered  into  by  Hamilton,  as  signed  by  Hamil- 
ton.   What  was  that  agreement?    That  was  an  agreement  for 
a  general  insurance.    It  was  an  agreement  that  a  pohcy  should 
be  executed.    That  policy  to  be  executed  was  to  conform  to  the 
agreement.     The  policy  had,  it  is  true,  been  sent  down,  and  if 
the  parties  had  agreed  to  it,  that  would  have  bound  them.    But 
that  pohcy  did  not  conform  to  the  original  agreement :  it  was 
never  communicated  to  the  parties  that  there  was  an  alteration, 
and  if  the  agent  agreed  to  a  general  insurance  that  being  within 
his  duty  as  agent,  it  was  imperatively  his  duty  under  those  cir- 
cumstances to  communicate  to  the  assured,  that  the  policy  having 
come  down,  the  parties  in  London  did  not  conceive  themselves 
authorized  in  executing  a  general  policy,  but  only  a  policy  with 
the  exception  to  which  I  have  referred.     No  such  communication 
was  made  by  Hamilton,  and  therefore  the  owners  of  the  vessel 
never  adopted  that,  for  they  never  knew  it.    What  then  did  they 
feel  themselves  justified  in  saying?    It  was  this — ^We  have 
entered  into  an  agreement  with  your  agent  at  Glasgow,  for  a 
poUcy  of  a  particular  description  :  you  have  never  fulfilled  that 
agreement :  you  have  received  our  money  by  which  you  bound 
yourselves  to  send  down  a  *general  policy ;  instead  of  that  you      [  '564  ] 
have  sent  down  another  policy,  and  we  call  upon  you  to  fulfil 
that  agreement.     That  was  the  nature  of  the  action. 

But  this  agreement  was  only  for  the  year,  and  at  the  expiration 
of  the  year,  as  I  have  stated  to  your  Lordships,  an  application  was 
made  to  the  Company  to  renew  the  policy ;  and  if  the  policy  had 
been  shewn  at  the  time  of  the  renewal,  the  policy  would  have 
been  the  contract.  But  when  it  was  renewed  nothing  was  said 
by  Hamilton  about  the  terms  of  it,  nor  was  it  shewn  to  the 
assured.  When,  therefore,  the  money  was  paid  for  the  renewal, 
according  to  every  principle  of  equity — (and  this  Court  had  juris- 
diction both  legally  and  equitably)  according  to  every  principle 
of  law  and  equity  and  justice  this  renewal  had  reference  to  the 
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Fattibon  original  agreement,  and  they  ought,  therefore,  to  have  executed 
Mills.  it  conformably  to  the  stipulations  of  the  original  agreement. 
When,  therefore,  it  was  contended  as  it  was  strenuously  in  the 
Jury  Court,  that  the  Court  had  no  authority  to  look  into  any 
thing  but  the  policy,  that  was  rightly  overruled :  and  when  it 
was  repeated  at  your  Lordships'  Bar,  it  was  impossible  not  at 
once  to  feel  the  fallacy  of  it,  for  it  was  clear  that  a  policy  was 
sent  of  a  different  description  from  that  stipulated,  and  that  it 
was  not  communicated  to  the  parties  that  the  agreement  had  not 
been  fulfilled.  The  jury,  therefore,  were  in  my  opinion,  justified 
in  the  verdict  they  found,  and  when  we  dispose  of  this  general 
question  on  the  bill  of  exceptions,  it  appears  to  me  unnecessary 
to  refer  your  Lordships  to  the  other  grounds  of  objection,  stated 
[  *565  ]  in  the  bill  of  exceptions,  ^because  I  think  your  Lordships  will  be 
of  opinion,  that  if  the  way  in  which  I  am  putting  the  question  is 
the  correct  mode  of  deciding  it,  they  are  of  little  consequence  in 
the  decision  of  this  case. 

The  question  of  fact  being  disposed  of,  the  next  in  considera- 
tion was  the  question  of  law — it  was  said  that  they  could  not 
recover  on  this  policy.  Why  ?  Because  by  the  6  Geo.  I.  c.  18, 
the  monopoly  of  insurance  by  Companies  on  ships  and  merchan- 
dize at  sea,  is  given  to  two  particular  Companies ;  namely,  to 
the  London  Lisurance  Company,  and  to  the  Boyal  Exchange 
Assurance  Company,  and  that,  therefore,  that  contract  was 
altogether  void,  whether  it  was  an  agreement  for  a  policy,  or  a 
policy  executed :  that  the  Act  of  Parliament  was  a  bar,  the  Act 
of  Parliament  declaring  that  all  policies  executed  by  six  persons 
other  than  those  Companies,  shall  be  absolutely  null  and  void. 

The  first  question  which  arose  in  the  discussion  was  this,  and 
a  very  important  general  question  it  was :  Does  that  Act  extend 
to  Scotland  ?  that  is,  does  that  part  of  the  Act  to  which  I  have 
referred  extend  to  Scotland?  The  Act  was  passed  with  two 
views  ;  it  is  the  Act  generally  called  the  Bubble  Act ;  it  was  an 
Act  for  the  purpose  of  preventing  those  wild  speculations  which 
had  currency  at  the  period  to  which  I  have  referred,  and  that 
part  of  the  Act  specifically  extends  to  Scotland ;  for  it  is  stated 
in  the  body  of  the  Act,  that  the  penalties  which  shall  be  imposed 
for  the  violation  of  that  part  of  the  Act,  shall  be  recovered  in  the 
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Courts  of  Edinburgh,  Dublin,  or  London.  It  ia  clear,  therefore,  Pattibon 
that  that  part  of  the  Act  was  intended  *to  extend  to  Scotland.  mills. 
But  with  respect  to  the  other  part,  it  is  quite  different.  In  the  [  •666  j 
first  place  it  is  a  little  too  strong  to  suppose  that  only  these  two 
English  Companies  could  be  intended  to  have  a  right  to  insure, 
not  confined  to  England  only,  but  extending  to  other  parts  of  the 
kingdom;  there  is,  in  respect  to  that  question,  this  important 
distinction,  that  the  penalties  are  recoverable  only  in  the  Courts 
of  Westminster,  and  it  is  impossible  not  to  see  that  that  part  of 
the  Act  of  Parliament  was  intended  to  apply  only  to  England. 
That  point  being  decided,  I  conceive  your  Lordships  will  think  your- 
selves justified  in  concurring  in  the  judgment  of  the  Court  below. 
Another  question,  very  important  in  its  nature — a  question  of 
law — was  raised.  There  is  an  English  Company  it  is  said  effecting 
an  insurance,  an  English  contract,  and  although  this  Act  of 
ParUament  may  not  extend  to  Scotland,  this  is  an  insurance  by 
an  English  Company,  and  therefore  it  is  argued  that  it  would  be 
mere  evasion  to  say  that  the  parties  in  this  case  could  recover  on 
this  in  Scotland.  This  turns  entirely  on  the  question  whether 
or  not  this  was  an  English  contract,  or  a  Scotch  contract.  The 
way  in  which  it  was  argued  at  the  Bar,  and  in  the  Court  below, 
appears  to  me  very  fallacious.  It  was  analogous  to  the  argu- 
ment, to  which  I  have  already  referred,  which  was  raised  in  the 
Jury  Court,  that  the  policy  is  to  be  considered  as  the  contract, 
and  that  the  policy  was  executed  here  by  the  Company,  and  if 
the  policy  were  the  ground  of  action,  the  proceeding  on  a  policy 
so  executed  in  London,  might  admit  of  doubt  and  question.  But 
that  is  *not  the  case  here.  What  is  the  nature  of  the  action  ?  [  *567  j 
Here  is  a  contract  entered  into,  not  in  London,  but  in  Glascow  : 
written  in  Glasgow,  dated  in  Glasgow,  and  subscribed  in  Glasgow, 
the  consideration  paid  in  Glasgow,  at  the  office  established,  and 
for  a  long  time  established  in  Glasgow.  Why  is  it  then  to  be 
said,  that  that  contract,  I  mean  the  original  contract,  was  not  a 
contract  in  Glasgow  ?  If  I  send  an  agent  to  reside  in  Scotland, 
and  he  in  my  name  enters  into  a  contract  in  Scotland,  the 
contract  is  to  be  considered  as  mine,  where  it  is  actually  made. 
It  is  not  an  English  contract,  because  I  actually  reside  in 
England ;  if  my  agent  executes  it  in  Scotland,  it  is  the  same  as 


66 


1828.    H.  L.    2  BLlGfi  (N.  S.)  567—568.  [r.b. 


pattibon  if  I  were  myself  on  the  spot,  and  executed  it  in  Scotland.  The 
Mills.  original  contract,  therefore,  must  be  considered  as  a  contract 
entered  into  in  Scotland,  and  it  was  that  original  contract,  and 
not  the  policy,  which  was  the  ground  of  action ;  the  action  was 
brought  for  the  infringement  of  that  contract.  You  agreed  to 
give  me  a  general  policy,  you  did  not  give  me  a  general  policy,  I 
call  upon  you  therefore  for  damages.  It  is  said  that  the  Insur- 
ance Company  could  not  comply  with  that  agreement,  for  that 
they  could  not  have  a  general  policy.  But  if  that  is  so,  what 
had  the  assured  to  do  with  that  ?  The  agent  stipulated  to  do  it, 
if  the  directors  in  London  could  not  do  it.  It  is  my  opinion,  that 
the  agent  in  Glasgow  might  have  made  a  valid  policy ;  but  that 
if  he  could  not  have  made  a  valid  policy,  they  are  bound  to  make 
compensation  for  the  breach  of  that  contract  so  entered  into  in 
Glasgow.  They  were  bound,  in  my  humble  judgment,  by  that 
[  *5es  ]  contract  by  which  they  engaged  *to  effect  a  policy  of  a  particular 
description,  which  they  have  not  done ;  and  not  having  done 
that,  they  are  bound  to  make  compensation  to  the  party,  in 
respect  of  all  the  loss  he  had  sustained  by  their  not  having  done 
so ;  the  party  being  entitled  to  consider  the  case  precisely  as  if 
the  agreement  had  been  executed. 

Then  with  respect  to  the  renewal  of  the  policy.  What  sort  of 
a  renewal  was  that  to  be  ?  Here  is  an  agreement  to  execute  a 
valid  policy ;  the  party  insuring  was  entitled  to  consider  that  as 
a  policy,  an  undertaking  to  do  that  which  was  to  be  done.  The 
rule  operates  upon  that  which  the  party  agreed  to  do,  and  which 
a  court  of  equity  considers  as  already  done,  and  therefore  it  is  a 
renewal  of  a  policy  having  effect  in  Scotland.  I  am  happy  to 
say,  that  although  the  Court  of  Session  were  not  unanimous 
upon  this  point,  three  of  the  Judges  were  of  opinion  that  this  was 
to  be  considered  as  a  contract  in  Scotland,  and  the  pursuers 
declared  upon  it  as  a  contract  so  framed,  a  contract  to  be 
executed  in  Scotland.  The  other  learned  Judge  seemed  to  enter- 
tain a  contrary  opinion,  and  it  was  in  consequence  of  the  Judges 
of  the  Court  below  differing  in  opinion  upon  this  point,  that  they 
were  led  to  do  that  which  I  think  they  were  not  justified  in  doing, 
namely,  to  decide  the  question  on  another  point,  which  I  consider 
as  utterly  untenable,  the  Judges  below  having  declared,  that 


VOL.  XXXI.]     1828.    H.  L.    2  BLIGH  (N.  S.)  568—570.  57 

according  to  their  opinion,  this  Act  of  Parliament  which  prohibits  Pattibok 
all  Companies  from  making  insurances  on  ships  and  merchan-  mills. 
dizes  at  sea,  does  not  apply  to  the  case  of  a  steam  vessel.  I 
stated  to  your  Lordships  yesterday  my  reasons  for  differing  in 
opinion  *from  those  learned  Judges,  with  respect  to  that  point ;  [  *569  ] 
and  I  do  that  with  the  utmost  deference  and  the  utmost  respect. 
From  all  I  have  seen  as  to  the  judgments  of  those  learned 
Judges,  I  am  led  to  entertain  the  highest  respect  for  their  know- 
ledge and  their  attainments,  but  I  am  bound  here  in  advising 
your  Lordships  in  reference  to  the  judgment  here  to  be  pro- 
nounced, after  paying  every  attention  to  the  subject,  to  act 
according  to  the  result  of  my  own  opinion.  I  think  that  the  grounds 
on  which  the  learned  Judges  decided  this  case  in  the  Court  below, 
cannot  be  sustained,  but  that  upon  the  proceedings  and  the  evi- 
dence, it  is  clear  that  the  pursuers  are  entitled  to  recover ;  they  are 
entitled  to  recover  upon  the  principle  of  this  being  an  agreement 
for  an  insurance  entered  into  in  Scotland — ^a  contract  made  in 
Scotland.  The  Act  of  the  6th  Geo.  I.  c.  18,  not  extending  to  Scot- 
land, the  contract  is  a  valid  contract,  and  the  plaintiffs  are  entitled 
to  recover  damages,  for  the  purpose  of  affording  them  compensation 
for  the  loss  they  have  sustained  by  the  breach  of  that  agreement. 
On  these  grounds,  I  should  suggest  that  the  judgment  be 
affirmed,ynot  in  the  terms  in  which  it  has  been  pronounced ;  but 
that,  in  your  Lordships'  opinion,  the  pursuers  have  made  good 
their  claim.  The  form  of  the  judgment  shall  be  prepared,  and  I 
will  on  a  future  day  submit  it  for  the  opinion  of  your  Lordships. 

[The  judgment  as  afterwards  settled  was  as  follows :  ] 

It  is  declared,  that  although  this  House  is  of  opinion  that  the         i^^^* 
insurance  upon  which  the  respondents  sought  to  recover  damages,        !!^  * 
is  a  species  of  insurance  to  which  the  statute  6th  Geo.  I.  c.  18,        [  ^^^  ] 
does  apply ;  yet  inasmuch  as  this  House  is  of  opinion  that  the 
said  statute,  as  to  that  part  of  it  to  which  the  interlocutor  of  the 
Court  of  Session  of  the  22nd  of  January  refers,  does  not  extend 
to  Scotland,  the  said  appeal  upon  the  facts  of  this  case  ought  to  be 
dismissed,  and  the  interlocutors  affirmed.    It  is  therefore  ordered 
and  adjudged  that  the  appeal  be  dismissed,  and  with  the  above  de- 
claration, that  the  several  interlocutors  complained  of  be  affirmed. 
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CHANCERY. 


1829.       JAMES  WOOLLEY  and  Others,  ox  behalf  of  them- 

Jun€  26.  ' 

SELVES  AND  ALL    OTHER  THE  CREDITORS   OP  CHARLES 

Westmuuter  pERKS,     DECEASED,     V.     JOHN      GOEDON,     ISAAC 

^TnT'^'  NEWTON,  and  Others. 

(Tamlyn,  11—13.) 

Although  a  decree  direct  that  all  aooounts  be  taken,  the  Master  will 
not  take  the  accounts  of  a  partnership,  unless  especially  directed  so  to  do. 

This  was  a  petition  by  the  defendant,  Isaac  Newton,  and 
stated,  that  in  the  year  1806,  the  testator  proposed  that  the 
[  *12  ]  petitioner  should  commence  basiness  *with  him  in  the  trade  or 
business  of  buckle  manufacturers,  and  they  were  to  be  equally 
interested  in  the  profits.  Charles  Perks  died  in  July,  1819, 
having  previously  made  his  will  bearing  date  the  20th  July,  1816, 
but  he  did  not  thereby  appoint  any  executor,  and  administration, 
with  the  will  annexed,  was  granted  to  defendant  Gordon.  In  the 
month  of  June,  1820,  the  bill  in  this  suit  was  filed,  praying  the 
usual  accounts  of  personal  estate,  and  that  the  freehold  estates 
of  the  testator  might,  as  well  by  force  of  the  provisions  of  the 
will  as  by  the  statute,  be  declared  assets  to  be  administered  by 
this  Court  in  payment  of  the  testator's  debts,  whether  simple 
contract  or  specialty;  and  for  marshalling. the  assets,  the  usual 
decree  followed.  And  the  petition  further  stated,  that  the  testa- 
tor was  cashier  of  the  partnership  ;  and  that  upon  investigating 
the  accounts,  upwards  of  5,000Z.  appeared  to  be  due  to  the 
petitioner  on  account  of  the  partnership  ;  and  that  the  petitioner 
had  carried  in  a  charge  before  the  Master,  as  well  for  that  sum 
as  for  a  further  sum  of  8002.  for  goods  sold  and  delivered  by  him 
to  the  testator ;  but  the  Master  refused  to  allow  the  claim,  on  the 
ground  that  he  was  not  directed  by  the  decree  to  er  quire  into  the 
fact,  whether  the  petitioner  was  or  was  not  a  partner  with  the 
testator,  or  to  take  an  account  of  any  such  partnership.  The 
petitioner  further  stated,  that  the  partnership  accounts  could  not 
be  taken  under  the  decree.  It  was  prayed  his  Honour  would 
order  and  decree,  that  the  accounts  of  the  partnership  might  be 
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taken  by  the  Master.     This  petition  was  supported  by  affidavits     woolley 
of  the  facts  therein  stated,  and  it  appeared  by  the  affidavits  and      qoedok. 
admissions  in  the  arguments,  that  this  cause  had,  in  its  early 
stages,  been  conducted  by  the  same  solicitors  for  all  parties. 
And  the  petitioner  complained  that  his  claim  had  been  disallowed 
by  an  apparent  assent  on  his  part  which  he  never  authorised. 

Mr.  Bickersteth  and  Mr.   K.  Parker  in  support  of    the        [  13  ] 
petition : 

The  petitioner  was  entirely  ignorant  of  what  had  been  going 
on  in  the  Master's  office ;  and  the  only  question  is,  whether  there 
has  been  such  laches  on  the  part  of  the  petitioner  as  will  affect 
him  ?  There  can  be  no  doubt  that  he  was  a  partner  with  the 
testator  up  to  the  time  of  his  death. 

Mr.  Pepys  and  Mr.  Hindes  against  the  petition. 

The  Master  of  the  Bolls  : 

The  answer  of  this  petitioner,  with  that  of  many  other  defen- 
dants in  this  suit,  was  put  in  without  oath.  Is  it  possible  to 
conclude  a  person  under  the  circumstances  of  this  case  ?  It  is 
a  misfortune  flowing  from  the  same  solicitor  being  employed  by 
all  parties.  I  will  not  conclude  him,  who  has  been  very  ill 
treated.  The  Masters  have  made  a  rule  not  to  take  an  account 
of  a  partnership  unless  they  are  particularly  directed  to  take  the 
I)artnership  accounts.  Yet  they  are  hardly  warranted  in  making 
that  rule,  the  order  being  to  take  all  accounts. 

Let  it  be  referred  to  the  Master  to  enquire  whether  at  any 
time  and  when  the  petitioner  was  a  partner  with  the  testator ; 
and  if  he  shall  find  him  to  have  been  a  partner,  then  to  take  the 
accounts  of  the  partnership ;  the  accounts  to  be  confined  to  the 
business  of  buckle-making,  the  petitioner  to  pay  the  costs  of  the 
petition,  and  to  take  the  enquiry  at  his  own  expense. 
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1829. 
July  10. 

}Ve4tmin4trr 

Hall, 
Leach,  M.R. 

[21] 


CAPPER  V.  SPOTTISWOODE  and  Others,  Assignees. 

(Tamlyn,  21.) 

A  vendor  who  has  taken,  as  a  security  for  part  of  the  purchase-money, 
the  bond  of  the  purchasers  and  a  mortgage  of  part  of  the  property  sold, 
cannot,  on  the  bankruptcy  of  the  purchasers,  establish  a  lien  on  the  entire 
estate. 

The  plaintiff  sold  to  Thomas  Hurst,  John  Hurst,  and  Joseph 
Ogle  Robinson,  the  fee-simple  of  lands  in  Yorkshire  for  84,000^, 
and  conveyed  the  same  accordingly  by  indentures  of  lease  and 
release,  bearing  date  18th  and  19th  of  July,  1825. 

Only  12,0002.  of  the  purchase-money  was  paid;  the  remainder 
was  secured  by  the  bond  of  the  purchasers,  dated  20th  of  July, 
1825,  and  a  re-conveyance,  dated  19th  and  20th  of  July,  1825, 
of  certain  parts  of  the  purchased  property  by  way  of  mortgage. 

The  purchasers  afterwards  became  bankrupt,  and  the  plaintiff 
alleged  that  the  part  of  the  lands  in  mortgage  were  an  inadequate 
security;  and  the  short  point  in  this  case  was,  whether  the 
plaintiff  was  entitled  to  a  lien  on  the  whole  estate. 

The  Master  of  the  Bolls  decided  that  he  was  not  entitled 
to  it. 


1829. 
Jvly  6. 

Weitmintter 

Hall. 

Leach,  M.R. 

[28] 


PUEDIE  V.  MILLETT  and  0THER8.t 

(Tamlyn,  28—31.) 

A.  haying  deposited  leases  with  fi.  to  secure  monies  borrowed  at 
different  times  from  1805  to  1813,  in  the  latter  year  signed  an  agreement, 
giving  up  aU  his  interest  to  the  mortgagee ;  it  was  proved  that  the  sum 
due  to  the  mortgagee  was  a  very  inadequate  consideration. 

On  a  bill  to  redeem,  and  that  the  agreement  should  stand  only  as  a 
security:  Held,  that  the  plaintiff  was  not  entitled  to  relief  in  equity, 
and  the  bill  was  dismissed. 

In  the  years  1806  and  1806,  William  Millett  deceased,  the 

defendant's  testator,  lent  to  plaintiff  2182.,  and  plaintiff  deposited 

with  him  a  lease  for  twenty-one  years  from  1797,  of  five  houses, 

which  produced  a  net  rental  of  842.    On  a  further  advance  of 

62Z.,  making  with  the  former  loan  2752.,  the  plaintiff  deposited 

with  him  an  agreement  in  writing,  for  a  lease  for  twenty-one 

years,  from  Christmas,  1810,  of  five  other  houses,  which  produced 

t  Pressure  by  the  mortgagee  might      v.  Olden  (1S67)  L.  E.  3  Eq.  461. — 
invalidate  such  an  agreement :  Ford      0.  A.  S. 
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the  further  clear  rent  of  361.    In  June,  1813,  there  was  a  further      Purdib 
advance  of  72Z.  on  a  promissory  *note,  and  in  August  the  further     millbtt. 
sum  of  442.  on  a  promissory  note ;  and  at  the  time  of  each  of       [  *29  ] 
these  advances,  the  plaintiff  agreed  that  the  sums  advanced 
should  be  secured  by  the  deposit  of  the  lease  and  agreement. 

The  deceased  entered  into  the  receipt  of  the  rents  in  1813. 
The  lease  of  the  more  valuable  part  of  the  property  expired  in 
1818. 

There  were  various  charges  in  the  biU,  to  impugn  an  agree- 
ment for  the  equity  of  redemption  of  the  property  set  up  by  the 
defendants,  and  the  bill  prayed  that  the  agreement  might  be 
declared  void  or  stand  only  as  security  ;  that  the  accounts  might 
be  taken ;  and  that  the  plaintiff  might  redeem. 

The  defendants  by  their  answer  set  forth  an  account  and  some 
promissory  notes,  found  amongst  the  papers  of  the  testator ;  and 
also  an  agreement,  in  writing,  signed  by  the  plaintiff,  and  which 
was  in  the  words  and  figures  following  ;  viz. 

"  London,  18th  February,  1815. 
"  Memorandum. — I,  the  undersigned,  Richard  Purdie,  in  con- 
sideration of  monies  due  from  me  to  Mr.  William  Millett,  of 
Burdett  Place,  in  the  Kent  Road,  in  the  county  of  Surrey, 
gentleman,  do  hereby  agree  to  give  up  all  my  interest  in  my  ten 
houses,  situate  in  Eingsland  Road,  Shoreditch ;  and  of  which 
houses  the  said  William  Millett  is  now  in  receipt  of  the  rents. 

"Richard  Purdib.'' 
"  Witness,  James  Pbarce, 

"  13,  Paternoster  Row.'* 

And  defendants  said  they  believed  that  the  deceased  became  . 
entitled  to  the  premises  by  the  said  purchase ;  and  they  admitted 
it  to  be  true,  that  the  rents  and  monies  *so  received,  in  case  the  [  '30  ] 
same  had  been  applied  thereto,  would  long  since  have  been 
sufficient  to  pay  and  satisfy  the  alleged  principal  sum  of  275Z. 
and  all  interest  due  thereon  ;  but  defendants  denied,  to  the  best 
of  their  knowledge  and  belief,  that  the  said  rents  and  monies 
ought  to  be  so  applied ;  and  defendants  believed,  that  if  such 
sum  of  2751.  and  interest  were  due  to  the  said  William  Millett, 
the  same  were  long  previously  to  his  death  liquidated  and 
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PusDiE  discharged  by  means  of  such  purchase  of  the  said  premises,  and 
MiLLETT.  not  by  means  of  the  rents  and  profits  received  by  the  said 
William  Millett,  as  in  the  bill  alleged. 

The  defendants  submitted,  that  the  plaintiff  was  bound  to 
execute  an  assignment:  they  denied  fraud  in  obtaining  the 
agreement ;  denied  that  275Z.  was  the  only  consideration ;  but 
defendants  believed  that  all  the  monies  then  due  from  the 
plaintiff  to  the  deceased  were  the  consideration  of  the  agreement. 

There  was  some  slight  parol  evidence  to  shew  that  by  the 
agreement  security  only  was  intended ;  but  the  solicitor  of  the 
mortgagee,  who  drew  the  agreement,  and  who  was  present  at  its 
execution,  denied  that  any  thing  passed  thereat  to  qualify  it; 
and  swore  to  his  belief,  that  he  had  no  reason  for  supposing  the 
parties  did  not  understand  the  purport  and  effect  thereof.  There 
was  evidence  of  the  value  of  the  property,  and  which  shewed  the 
inadequacy  of  the  consideration. 

Mr.  Pepys  and  Mr.  Oirdkstone^  jun.  : 

The  object  of  this  bill  is  to  obtain  an  account,  to  redeem  the 
interest  remaining  in  the  leaseholds,  and  to  make  void  an  agree- 
ment set  up  by  the  defendants,  for  giving  up  the  equity  of 
redemption.  At  the  time  it  is  pretended  that  this  agreement 
[  'di  ]  was  executed,  there  was  about  lOOZ.  per  *annum  applicable  to 
the  payment  of  the  principal,  and  only  200Z.  then  remained  due ; 
yet  by  this  agreement  the  plaintiff  simply,  and  for  nothing, 
releases  his  equity  of  redemption.  The  plaintiff  was  receiving 
parochial  relief,  and  the  agreement  was  prepared  by  a  person 
employed  by  the  mortgagee.  Fraud  was  originally  intended,  and 
a  fraudulent  use  has  been  made  of  the  agreement. 

Mr.  Norton,  for  the  defendant. 

The  Master  of  the  Rolls  could  not  discover  any  principle 
upon  which  the  Court  could  give  the  relief  prayed  by  the  bill. 
The  consideration  was  not  adequate  to  the  value  of  the  property, 
but  the  Court  would  not  on  that  ground  set  aside  this  agreement. 
It  was  also  proved  that  the  plaintiff  was  in  distress ;  but  no 
advantage  was  taken  of  that  circumstance,  for  no  money  was 
advanced  at  the  time  of  signing  the  agreement :  the  paper  was 
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remarkably  short ;  and  the  terms  were  so  simple  and  explicit,      pubdie 

that  the  plaintiff  could  not  have  misunderstood  them.     The     millett. 

agreement  was  unnecessary  as  a  mortgage  security,  for  the 

mortgagee  had  already  a  deposit  of  the  leases,  and  was  in  receipt 

of  the  rents.     The  case  was  one  in  which  the  Court  could  not 

interfere. 

Bill  dismissed  with  costs. 


DENYER  V.  DRUCE.  i^^^i 

July  6. 

(Tamlyn,  32.)  

Weitmi/uter 

A.,  by  her  will,  gave  7,000/.  to  the  governors  of  Christ's  Hospital,  S^all, 

upon  trust,  for  certain  specific  charities,  and  to  pay  certain  annuities.   Leach,  M.R. 
and  to  apply  40/.  per  annum  to  the  scholars  of  Christ's  Hospital.  [  32  ] 

In  case  the  governors  refused  to  accept  the  trust,  then  the  7,000/.  was 
given  to  the  trustees  of  the  Bev.  William  Hetherington's  Charity,  for 
the  like  trusts,  except  as  to  the  40/.  per  annum,  which  was  to  be  applied 
to  the  purposes  of  the  latter  charity. 

The  testatrix  also  gave  2,000/.  to  the  university  of  Oxford. 

The  governors  and  trustees  refused  to  accept  these  trusts,  and  the 
legacy  of  40/.  per  annum. 

The  university  also  refused  to  accept  the  legacy  of  2,000/. : 

Held,  that  whenever  a  charitable  legacy,  from  whatever  cause,  fail, 
the  Crown  has  a  right  to  interfere,  and  that  the  legacies  of  2,000/.  and 
40/.  per  annum  must  be  applied  to  such  charitable  purposes  as  the 
Crown  shall  direct. 

Held,  that  as  to  the  7,000/.,  a  reference  be  made  to  the  Master  to 
appoint  new  trustees. 

The  bill  dismissed  as  against  the  governors,  trustees,  and  university. 

When  there  is  a  doubt  about  the  identity  of  a  legatee,  the|Court  will 
direct  an  enquiry  at  the  expense  of  the  person  requiring  it. 

Elizabeth  Dennis  Dentbb  made  her  will,  bearing  date  the 
16th  August,  1821,  and  thereof  nominated  and  appointed 
Charles  Druce  the  elder,  William  Tebbs,  and  Benjamin  Shaw 
executors  in  trust ;  and  after  bequeathing  a  great  many  legacies 
of  money  and  stock,  all  of  which  have  been  paid  or  provided  for, 
the  testatrix  gave  and  bequeathed  as  follows :  **  I  give  and 
bequeath  to  the  governors  of  the  revenues  and  possessions  *of  the  [  *33  ] 
hospital  called  'Christ's  Hospital,'  in  London,  the  principal 
sum  of  7,000{.  stock  in  the  Consolidated  8  per  cent.  Annuities  ; 
and  I  direct  my  executors  to  transfer  the  same  stock  to  the  said 
governors  accordingly  within  six  months  after  my  decease.  And 
I  will  and  direct  that  the  said  governors  shall  stand  possessed  of 
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DuNYER  the  said  sum  of  7,0002.  Consolidated  Annuities,  and  the  interest 
Druce.  and  dividends  thereof,  upon  the  trusts  and  for  the  purposes  after 
mentioned;"  which  purposes  were  the  paymept  of  several  annuities 
and  many  specific  charities,  and  amongst  them  is  the  following  : 
'*  And  as  a  compliment  to  the  said  institution  of  Christ's  Hospital, 
and  by  way  of  encouragement  to  learning,  I  will  and  direct  that 
the  said  governors  of  Christ's  Hospital  for  the  time  being  do 
and  shall  annually,  and  for  ever,  retain,  for  the  purposes  after 
expressed,  the  annual  sum  of  40^  other  part  of  the  dividends 
and  interest  of  the  said  sum  of  7,000L  Consolidated  Annuities ; 
and  that  they  do  and  shall  on  or  before  the  5th  of  August  in 
every  year  give  the  sum  of  102.  each  to  three  scholars  of  the  said 
hospital  proficient,"  as  therein  mentioned.  They  were  also 
directed  to  pay  the  sum  of  802.  per  annum,  further  part  thereof, 
to  Melino  Garthwaite,  spinster,  (meaning,  it  is  contended,  Sarah 
Garthwaite,  spinster,)  for  and  during  the  term  of  her  natural  life. 
The  will  then  proceeds  as  follows :  '*  And  it  is  my  will  that 
neither  the  principal,  or  interest,  or  dividends  of  the  7,0002. 
Consolidated  Annuities  shall  ever  be  applied  or  liable  to  pay  the 
expense  of  any  law-suit  or  litigation  whatsoever.  And  in  case 
the  said  governors  of  Christ*s  Hospital  should  refuse  to  take 
upon  themselves  the  trust  hereby  reposed  in  them,  but  which  I 
earnestly  hope  will  not  be  the  case,  then  and  in  such  case  I  will 
that  the  said  sum  of  7,0002.  Consolidated  Annuities  shall  be 
transferred  to  the  trustees  for  the  time  being  of  the  Rev.  William 
[  ^si  1  Hetherington's  Charity  for  the  *Blind,  upon  the  several  trusts 
and  for  the  several  purposes  hereinbefore  expressed,  and  in 
furtherance  of  the  object  of  the  same."  [Except  as  to  the  said 
annual  sum  of  402.,  which  was  to  be  applied  to  the  general 
purposes  of  Mr.  Hetherington's  Charity.]  **  I  give  and  bequeath 
to  the  Chancellor,  Masters,  and  Scholars  of  the  University  of 
Oxford  for  the  time  being,  in  their  corporate  capacity,  the  principal 
sum  of  2,0002.  stock  in  the  Consolidated  8  per  cent.  Annuities. 
And  I  direct  my  executors  to  transfer  the  same  stock  to  the  said 
Chancellor,  Masters,  and  Scholars  accordingly,  within  six  months 
after  my  decease ;  and  that  they  shall  stand  possessed  thereof 
and  of  the  interest  and  dividends  of  the  same  upon  the  trusts 
and  for  the  purposes  after  expressed,"  which  were,  to  apply  the 
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dividends  thereof  in  two  prizea  of  80^.  each  to  two  members  of  Dekteb 
the  University  of  Oxford,  as  an  honorary  reward  for  the  two  best  dbuoe. 
sermons  as  therein  mentioned. 

The  testatrix  then  directed  that  all  the  remainder  of  her 
personal  estate  and  effects  whatsoever  and  wheresoever  should  be 
divided  into  five  equal  parts,  which  she  gave  and  bequeathed  as 
therein  mentioned. 

The  testatrix  died  on  the  6th  of  April,  1824 ;  and  soon  after  her 
death,  Charles  Druce  the  elder,  William  Tebbs,  and  Benjamin 
Shaw,  the  executors,  proved  her  will,  and  paid  her  debts. 

The  bill  stated  the  preceding  facts,  and  that  at  the  time  the 
testatrix  made  her  will  there  was  no  person  in  existence  of  the 
name  of  Melino  Garthwaite,  but  that  the  testatrix  was  acquainted 
with  Sarah  Garthwaite,  who  had  a  sister  called  Melino  Garthwaite, 
who  had  been  dead  many  years,  and  that  the  testatrix  meant 
and  intended  to  give  to  Sarah  Garthwaite  the  legacy  which  *was  { *35  } 
by  the  will  given  to  Melino  Garthwaite,  and  that  Sarah  Garthwaite 
claimed  to  be  entitled  to  such  legacy.  That  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London  were  the  governors 
of  the  possessions,  revenues,  and  goods  of  the  hospitals  of 
Edward  late  King  of  England,  the  Sixth,  of  Christ,  Bridewell, 
and  St.  Thomas  the  Apostle,  and  were  also  trustees  of 
Hetherington's  fund  for  the  blind,  which  was  the  charity  meant 
and  intended  by  the  testatrix  under  the  description  of  the 
Rev.  William  Hetherington's  Charity  for  the  Blind ;  and  that 
the  three  executors  having  possessed  sufficient  assets  of  the 
testatrix  were  willing,  and  had  offered  to  transfer  to  the  mayor, 
commonalty,  and  citizens  of  the  city  of  London,  as  governors  of 
Christ's  Hospital,  the  sum  of  7,000Z.  8  per  cent.  Consolidated 
Bank  Annuities,  which  was  given  to  them  by  the  will,  but  that 
the  mayor,  commonalty,  and  citizens  as  such  governors,  as  it 
was  alleged,  declined  to  accept  the  legacy  on  the  trusts  in  the 
will  mentioned.  And  that  upon  their  having  so  declined  to 
accept  the  legacy,  the  executors  had  offered  to  transfer  the 
7,000Z.  to  the  mayor,  commonalty,  and  citizens  of  the  city  of 
London  as  trustees  of  Hetherington's  fund  for  the  blind ;  and 
that  the  mayor,  commonalty,  and  citizens  again,  as  it  was  alleged, 
refused  or  declined  to  accept  the  legacy ;  and  that  under  such 
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DsNTEB  circumstances  the  sum  of  7,000Z,  8  per  cent.  Consolidated  Bank 
Pbuce,  Annuities  remained  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  in  the  name  of  Elizabeth 
Dennis  Denyer,  deceased.  And  that  the  annuitants  claimed  to 
be  interested  therein  in  respect  of  the  several  annuities  to  them 
respectively  given  by  the  will,  and  thereby  made  payable  out  of 
the  dividends  and  interest  thereof ;  and  that  Sir  John  S.  Copley, 
Knt.,  His  Majesty's  Attorney-General,  claimed  to  be  interested 
in  the  7,000Z.  8  per  cent.  Consolidated  Bank  Annuities,  or  the 
[  '36  ]  dividends  and  interest  thereof,  in  *respect  of  the  charitable 
purposes  for  which  certain  parts  of  such  dividends  and  interest 
were  by  the  will  directed  to  be  applied. 

The  bill  also  stated,  that  the  executors  were  ready  to  transfer 
the  2,000Z.  stock  to  the  Chancellor,  Master,  and  Scholars  of  the 
University  of  Oxford,  but  they  had  declined  to  accept  the  same. 
The  residuary  legatee  and  the  next  of  kin  each  claimed  the 
2,000Z.,  if  refused  by  the  University. 

His  Majesty's  Attorney-General,  in  case  the  Corporation  of 
London  refused  to  perform  the  trusts,  claimed  the  7,000Z.  for  the 
purposes  of  the  will,  under  the  directions  of  the  Court. 

The  bill  prayed  the  usual  accounts  ;  and  in  case  the  Corpora- 
tion of  London  and  the  University  of  Oxford  refused  to  accept  all 
interest  in  the  legacies  bequeathed  to  them  by  the  will,  that 
the  same  legacies  might  be  transferred  into  the  name  of  the 
Accountant-General,  to  be  dealt  with  as  the  Court  should  direct. 
The  Corporation  of  London,  by  their  answer,  disclaimed  the 
7,000Z.,  both  as  trustees  of  Christ's  Hospital  and  of  Hetherington's 
fund,  and  the  University  of  Oxford  also  declined  to  accept  the 
legacy  of  2,000Z. 

Dennis  Wright,  spinster,  by  her  answer,  submitted  that  these 
two  sums  had  by  these  refusals  sunk  into  the  residuary  estate. 

The  next  of  kin  submitted  that  the  legacy  of  2,000Z,  was  to  be 
treated  as  not  disposed  of,  and  belonged  to  them. 

Mr.  Pepya  and  Mr.  K.  S.  Parker,  for  the  plaintiffs. 

[  37  ]  Mr.  Barber,  for  the  executors. 

Mr.  Wray,  for  the  Attorney-General. 
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The  Master  of  the  Bolls: 

I  have  lately  decided  that  whenever  a  charitable  legacy,  from 
whatever  cause,  fails,  the  Crown  has  a  right  to  interfere.  The 
legacy  of  2,0002.  and  annual  payment  of  40Z.  have  been  refused 
by  the  charitable  institutions  on  which  the  testatrix  conferred 
them,  and  those  bequests  have  consequently  failed:  it  results 
that  it  rests  with  the  Crown  to  direct  the  charitable  purposes  to 
which  they  shall  be  applied. 

With  regard  to  the  bequest  of  7,000!.,  the  trustees  named 
having  refused  to  perform  the  duties  prescribed  by  the  will,  the 
Court  will  appoint  other  trustees,  for  which  purpose  a  reference 
must  be  made  to  the  Master. 

The  7,000Z.  and  2,000Z.  to  be  paid  into  Court. 

An  enquiry  may  be  made,  who  was  the  person  intended  by 
Melino  Garthwaite,  at  the  expense  of  the  person  requiring  it. 

The  other  necessary  enquiries  were  directed,  and  the  bill  dis- 
missed, as  agsdnst  the  Corporation  of  London  and  the  University 
of  Oxford. 

CosU  ofaUjiarties  to  be  paid,  but  no  coats  to 
come  out  of  the  IfiOOl, 


Denyeb 
Dbuce. 


1829. 
June  30. 


BEEVOR  V.  SIMPSON. 

(Tamlyn,  69—74.) 

Held,  that  a  solicitor  who  has  been  employed  to  investigate  the  title     ^'^^^^^'' 
to  property  which  he  afterwards  himself  purchases  from  his   client  leaoh  M.R. 


cannot,  on  his  own  purchase,  raise  an  objection  to  the  title  which  he  did 
not  tMnk  of  importance  when  advising  his  client  on  the  original  purchase. 


Ths  plaintiff  being  seised  in  fee  of  a  messuage  or  dwelling- 
house  and  land,  in  August,  1825,  contracted  to  sell  the  same  to 
the  defendant  for  4,5002.,  and  to  deliver  possession  to  the  defen- 
dant on  the  25th  March  next,  on  payment  of  that  sum.  There 
was  nothing  said  in  the  agreement  with  respect  to  the  vendor 
making  a  title.  The  bill  charged,  that  the  defendant  had  a  full 
knowledge  of  the  title;  and  that  he  entered  into  the  contract 
with  the  plaintiff  with  the  intention  and  understanding  that  he 
should  take  and  accept  the  title  of  the  plaintiff,  and  take  a  con- 
veyance of  the  same  from  her,  without  requiring  any  other  or 
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Beevob  better  title  thereto  to  be  made  out  by  the  plaintiff;  and,  as 
Simpson*  evidence  thereof,  the  plaintiff  charged,  that  in  or  about  the  month 
of  March,  1818,  Henry  Beevor,  doctor  of  medicine,  since  deceased, 
late  husband  of  the  plaintiff,  being  desirous  of  purchasing  the 
land  whereon  no  building  then  stood,  and  which  was  then  the 
property  of  one  Stephen  Mear,  for  the  purpose  of  building  a 
dwelling-house  and  offices  thereon,  employed  the  defendant,  who 
then  was  and  had  been  for  many  years  previously  thereto,  and 
continued  to  be  till  the  death  of  Doctor  Beevor,  his  solicitor  and 
confidential  friend  and  adviser,  as  his  solicitor  and  agent  in 
negotiating  such  purchase  on  his  behalf  with  Stephen  Mear,  and 
in  investigating  Stephen  Mear's  title  to  the  land.  And  that, 
[  *"0  ]  accordingly,  the  defendant  did  as  his  ^solicitor  and  agent,  and  on 
behalf  of  Beevor,  investigate  the  title  of  Stephen  Mear  to  the 
land  ;  and  thereupon  advised  him  that  Stephen  Mear  had  a  good 
title,  both  legal  and  equitable  to  the  same,  and  did  not  advise 
him  that  the  legal  estate  therein  was,  as  the  defendant  had  since 
objected,  in  the  heir-at-law  of  one  Mary  Drinkwater,  or  that  there 
was  any  defect  whatsoever  in  the  title  of  Stephen  Mear;  and 
that  the  conveyance  by  lease  and  release  was  prepared  by  the 
defendant,  and  to  which  he  was  himself  a  party,  as  trustee,  for 
the  purpose  of  preventing  the  attachment  of  dower.  That  the 
title  of  Stephen  Mear  was  derived  under  the  will  of  Mary  Drink- 
water,  and  was  the  same  title  to  which  the  defendant  had  made 
an  objection;  and  that,  in  consequence  of  such  advice  of  the 
defendant.  Doctor  Beevor  completed  his  contract,  and  built  a 
dwelling-house  and  offices  at  the  expense  of  2,000Z. 

The  bill  also  charged  the  following  facts :  That  the  plaintiff 
was  the  devisee  of  Doctor  Beevor;  and,  in  entering  into  the 
contract  with  the  defendant,  she  was  not  assisted  or  advised  by 
any  other  solicitor  but  himself. 

That  on  the  25th  of  October,  1825,  the  defendant  paid  to  the 
plaintiff  the  sum  of  500L  in  part  payment,  and  the  defendant 
never  called  for  an  abstract  till  April,  1826 ;  and,  after  the  same 
was  delivered  to  him,  he  agreed  with  the  plaintiff  for  some 
fixtures  in  the  house,  and  joined  with  her  in  appointing  a  person 
to  value  them.  The  defendant  never  made  any  objection  to  the 
title  till  August,  1826.    The  prayer  was  for  a  specific  performance. 
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The  defendant,  by  his  answer,  stated,  that  he  carried  on  the  Beeyor 
business  of  an  attorney  in  partnership  with  Mr.  William  Backham ;  simp'son. 
and  he  admitted,  that  he  and  his  *partner  were  employed  by  [  ♦?!  ] 
Doctor  Beevor  as  his  solicitor;  and  although  he  admitted  that 
the  abstract  was  perused  and  examined  in  their  office  on  the  part 
of  Doctor  Beevor,  yet  he  did  not  recollect  or  believe  that  he  did 
himself  peruse  or  examine  the  same  ;  and  if  he  did  in  fact  do  so, 
that  he  had  no  recollection  whatever  of  the  contents  thereof,  or 
of  the  title  of  the  plaintiff  to  the  premises  in  the  bill  mentioned, 
or  any  part  thereof,  at  the  time  of  his  entering  into  the  agree- 
ment. Nevertheless,  the  defendant  said,  that  from  the  present 
state  of  the  title,  he  believed  that  it  appeared  by  the  abstract 
received  by  the  defendant,  that  Ihe  fact  was,  that  a  good  title 
could  not  be  made  to  the  premises,  or  to  any  part  or  parts  thereof, 
(except  the  premises  purchased  of  one  Jonathan  Mitchell),  in 
consequence  of  the  legal  estate  in  the  whole  of  such  premises 
being  outstanding.  And  the  defendant  said,  he  objected  to  the 
title,  that  the  legal  estate  of  such  parts  of  the  premises  as  were 
purchased  of  Stephen  Mear  was  outstanding  in  the  heir-at-law  of 
Mary  Drinkwater,  and  that  he  had  no  recollection  of  the  plaintiff's 
title  at  the  time  of  his  (defendant's)  purchase.  And  the  defen- 
dant admitted,  that  he  was  a  trustee  of  Henry  Beevor  in  the 
conveyance  to  the  latter  for  the  purpose  of  barring  dower ;  and 
that  the  conveyance  was  drawn,  prepared,  settled,  and  approved 
at  the  house  of  defendant  and  his  partner,  but  not,  as  the  defendant 
believed,  by  him,  but  by  his  partner. 

The  other  parts  of  the  bill  were  admitted  in  the  answer.  It 
was  also  charged  by  the  bill,  and  admitted  by  the  answer,  that 
the  defendant  purchased  these  premises  for  a  company  which  he 
had  joined  for  the  purpose  of  supplying  the  city  of  Norwich  with 
water ;  and  that  it  was  mentioned  in  the  specifications  left  with 
the  clerk  of  the  peace,  preparatory  to  an  Act  of  Parliament,  that 
these  premises  were  the  property  of  the  Company. 

Mr.  Bickersteth  and  Mr.  Kinderaley,  for  the  plaintiff.   ♦   *   *        [  72  ] 

Mr.  Pepys  and  Mr.  Turner,  for  the  defendant :  [  73  ] 

*  *  The  defendant  by  his  answer  has  denied  that  he  had 
personally  any  thing  to  do  with  advising  Dr.  Beevor  to  complete 
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Beetob      the  purchase.     Surely  a  solicitor  is  not  bound  by  all  the  circum- 
SiMPsoK.     stances  that  have  taken  place  in  the  office  of  himself  and  his 
partner  as  controlling  his  own  equities.    *    *    * 

The  Masteb  of  the  Bolls  : 

The  defendant  merely  denies  it  upon  recollection. 

*  *  ♦  *  * 

[  74  ]        The  Mastee  op  the  Rolls  : 

It  is  not  to  be  endured  in  a  court  of  equity,  that  a  solicitor 
who  has  been  employed  by  a  person  to  advise  on  the  title  to  a 
property,  should,  on  purchasing  the  same  property  from  his 
client,  set  up  an  objection  to  the  title  which  he  did  not  think  of 
any  importance  when  advising  his  principal.  The  inference 
arising  from  the  defendant's  answer  is,  that  he  was  consulted, 
and  that  is  supported  by  the  circumstance  of  his  being  a  party 
to  the  conveyance  :  it  is  also  to  be  inferred  that  he  was  perfectly- 
acquainted  with  the  title  at  the  time  he  entered  into  the  contract ; 
his  denial  of  recollection  amounts  to  nothing. 

Decree  for  specific  performance  tvith  costs. 


1829.  COLLYER  V.  BURNETT.f 

July  10. 
-i-  (Tamlyn,  79—80.) 

6»ttr  .  rjTj^^  Court  orders  a  legacy  to  a  foreign  charity  to  be  paid  over,  as  it 

'     *  '  will  not  administer  the  funds  of  a  foreign  charity. 

>-       ->  Legacies  to  charities  in  Ireland  are  administered  by  commissioners 

there,  under  an  Act  of  the  Irish  Parliament. 

Mr.  C apron  for  the  petitioner : 

The  testator  gave  9,0002.  stock,  and  a  sum  of  long  annuities, 
to  his  children,  and,  in  an  event  which  happened,  to  the  rector 
and  parishioners  of  the  parish  of  Lesbourne,  in  Ireland.  It  is 
stated  in  the  Master's  report,  that  the  event  had  happened ;  and 
that,  by  an  Act  of  the  Irish  Parliament,!  certain  commissioners 

t  A  similar  order,  to  the  extent  of  25  B.  B.  1 1  (1  Buss.  112)  and  In  re  Lea 

the  dividends  only,  was  made  in  The  (1887)34  Oh.  D.  528,  56  L.J.  Ch.  671. 

AU,-Qm.  V.  Lepine,  19  B.  B.  55  (2  —0.  A.  S. 

Swanst.  181),  withrespect  to  a  charity  %  The  Act  referred  to  is  the  40 

in  Scotland ;  and  see  Emery  y.  Hill  Geo.  m.  c.  75. 


VOL.  XXXI.]  1829.    CH.    TAMLYN,  79.  71 

were  appointed  for  the  administration  of  charitable  funds  in      Collyeb 
Ireland,  and  that  this  bequest  came  within  their  jurisdiction,     bubnettx 
This  being  a  foreign  charity,  the  Court  would  not  administer  the 
funds,  but  leave  that  duty  to  the  persons  to  whom  the  same  was 
to  be  paid. 

The  Master  of  the  Bolls  ordered  the  stock  and  annuities  to 
be  sold,  and  the  produce  to  be  paid  to  the  commissioners. 


BASS  V.  CLIVLEY.f  1829 

'                                                    Jvly  17. 
(Tamlyn,  80—84.)  

A.  agrees  to  lend  B.  3,000/.  on  mortgage  of  leasehold  houses  for  five   l^^^j^  jj  ^ 
years,  and  not  to  call  for  the  title  of  the  lessor,  and  advances  600/.  in         r  80  1 
part.     He  then  calls  for  the  lessor's  title,  and  tiles  a  bill  for  specific  per- 
formance, or  sale  of  the  property  to  repay  him  the  600/.  and  interest : 

Held,  that  he  was  not  entitled  to  the  title,  but  only  to  a  specific 
performance  of  the  contract,  as  proved ;  and  that  the  plaintiff,  not 
obtaining  the  decree  he  asked,  should  pay  the  costs. 

The  bill  states,  that  the  defendant,  being  in  want  of  money, 
directed  William  Oliver  to  apply  to  the  plaintiff  for  the  loan  of 
3,000/.,  which  the  plaintiff  agreed  to  lend  for  five  years,  at  lawful 
interest,  on  having  a  sufficient  and  valid  mortgage  of  five  lease- 
hold houses ;  and  the  plaintiff  paid  him  600/.,  when  Oliver,  as 
such  agent,  deposited  with  the  plaintiff  one  of  the  leases,  and 
signed  a  memorandum  in  writing,  declaring  that  he  had  received 
that  sum  for  the  defendant,  and  that  he  had  deposited  the  lease 
for  securing  the  repayment  thereof  with  interest ;  the  remainder 
was  to  be  advanced  to  him  as  soon  as  the  necessary  securities 
should  be  prepared ;  but  the  defendant  had  refused  to  shew  her 
lessor's  title.  The  bill  prayed,  that  the  defendant  might  be 
decreed  to  perform  the  agreement,  and  to  accept  or  receive  the 
sum  of  8,000/.,  which  the  plaintiff  was  willing  and  offered  to 
advance,  on  having  the  whole  of  the  principal  sum  secured  by 
mortgage,  according  to  the  agreement ;  or  that  an  account  might 
be  taken  of  what  was  due  to  the  plaintiff  for  principal  and 
interest  on  the  600/. ;  and  *that  the  defendant  might  be  decreed       [  *8i  ] 

t  Hermann  v.  Hodgts  (1873)  L.  B.  16  Eq.  18,  43  L.  J.  Oh.  122. 
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hAm  to  pay  what,  on  taking  the  aeeonnty  should  be  found  to  be  doe  to 
CuYLer.  b^  thereon ;  or  that  the  leafle  or  leasehold  premises  might  be 
sold^  and  the  money  to  arise  from  the  sale,  or  a  competent  part 
thereof 9  applied  in  discharge  of  the  60M.  and  interest ;  or  that 
the  defendant  might  be  decreed  to  make  and  execute  to  the 
plaintiff,  and  to  procure  all  proper  parties  to  join  in  making  and 
executing  to  him,  a  good  and  effectual  assignment  of  the  lease- 
hold premises,  by  way  of  mortgage,  for  securing  to  the  plaintiff 
the  repayment,  with  interest,  of  the  principal  sum  of  600/. 

The  defendant  by  her  answer  said,  that  the  complainant  had 
agreed  to  lend  and  advance  to  her  the  whole  of  the  3,000/.  for 
five  years,  at  the  rate  of  5  per  cent,  per  annum,  on  the  security 
of  the  leasehold  houses  and  premises,  it  being  at  that  time,  or 
previously    thereto,    distinctly   stated   to   the   complainant   by 
William  Oliver,  and  agreed  to  by  the  complainant,  that  the 
complainant  could  not  inspect  the  lessor's  title  to  the  same  ;  and 
that  the  complainant  expressly  agreed  to  waive  whatever  right 
he  might  otherwise  have  had  to  such  an  inspection  ;  and  that  he 
would  lend  and  advance  to  the  defendant  the  sum  of  3,000/.  upon 
the  security  of  her  title  as  lessee  thereof  only.    And  she  further 
said,  that  her  solicitors  took  all  the  necessary  steps  for  evidencing 
her  title  to  the  leasehold  houses,  and  did  every  thing  that  was 
requisite  for  establishing  the  same,  and  giving  reasonable  satis- 
faction thereof  to  the  complainant.    That  she  had  always  been 
and  still  was  desirous  to  have  the  agreement  carried  into  execu- 
tion, which  she  submitted  to  the  judgment  of  the  Court  she  was 
entitled  to  have  done. 
On  the  part  of  the  defendant,  the  evidence  of  William  Oliver 
[  *82  ]       was  read,  and  he  deposed,  that  in  negotiating  for  *the  loan,  he 
stated  to  the  plaintiff,  that  the  property  which  he  proposed  to 
mortgage  was  held  by  her  on  lease  direct  from  the  owners  of  the 
freehold,  and  that  their  title  could  not  be  inspected.     To  which 
the  plaintiff  replied,  that  if  the  property  was  of  sufficient  value, 
he  would  be  satisfied  with  such  security ;   and  that  a  few  days 
afterwards  the  plaintiff  told  witness,  that,  in  consequence  of  the 
report  of  the  value  which  he  had  obtained  from  a  person  he  had 
employed,  he  was  willing  to  lend  the  defendant  8,000/.  for  five 
years,  on  this  security,  and  that  the  plaintiff  expressed  himself 
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satisfied  with  the  proposed  security,  without  investigating  the        bass 
title  to  the  freehold.  Clivlbt. 

Mr.  RoupeUy  for  the  plaintiff : 

We  ask  that  the  defendant  shall  perform  her  agreement,  by 
giving  a  mortgage,  on  receiving  the  difference  between  6002.  and 
3,0002.  She  mast  shew  that  the  leases  are  valid  leases  ;  but  she 
refuses  to  produce  the  landlord's  title.  The  plaintiff  is  a  pur- 
chaser pro  tanto.  The  Master  may  enquire  into  the  title,  and  if 
the  defendant  shall  be  found  to  have  a  good  one,  the  plaintiff  is 
ready  to  advance  the  whole  sum.  But  the  plaintiff  offers  the 
alternatives,  that  the  600L  shall  be  repaid  to  him,  or  that  the 
leases  shall  be  sold. 

Mr.  Knight,  for  the  defendant : 

The  defendant  has  always  been  ready  to  repay  the  60W.  and 
interest.  It  has  been  satisfactorily  proved,  by  the  depositions  of 
the  witness  Ohver,  that  the  plaintiff  agreed  to  lend  the  money 
without  investigating  the  lessor's  title  to  the  freehold. 

Mr.  Knight  then  read  from  Oliver's  deposition,  that  a  Mr. 
Allwood  suggested  the  propriety  of  the  plaintiff  having  an 
acknowledgment  of  the  6002.,  and  drew  up  a  *memorandum,  the  [  '83  ] 
substance  of  which  was,  "  Eeceived  of  Mr.  Bass  600Z.,  part  of  the 
sum  of  8,0002.  agreed  to  be  lent  by  Mr.  Bass  for  five  years,  at 
five  per  cent,  interest,  to  Mrs.  Clivley,  on  the  security  of  the  five 
houses,"  and  which  the  deponent  signed. 

The   Master   of  the  Bolls    (after  stating  the  prayer  of  the 
bill): 

Now  that  there  was  an  agreement  is  distinctly  made  out,  but 
no  such  agreement  as  that  stated  in  the  plaintiff's  bill  has  been 
proved.  The  witness  Oliver  has  distinctly  deposed,  that  the 
plaintiff  was  not  to  require  the  landlord's  title;  the  plaintiff, 
therefore,  can  only  have  a  specific  performance  of  the  agreement 
as  proved,  be  cannot  have  a  decree  for  the  sale  of  the  property 
to  raise  the  6002.,  nor  for  a  mortgage  for  that  amount.  If  he 
does  not  choose  to  have  the  agreement  performed  as  proved,  the 
bill  must  be  dismissed  with  costs. 
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Lb.b. 


Babs  Mr.  Raupell  elected  to  take  the  decree  for  specific  perform- 

r. 

Clivley.     ance. 

Mr.  Knight  then  called  his  Honour's  attention  to  the 
defendant's  answer,  that  the  plaintiff  had  refused  to  go  on  with 
the  agreement,  and  that  the  defendant  was  anxious  to  perform  it. 


[•84] 


The  Masteb  of  the  Solls: 

Then  the  defendant  must  have  her  costs.  The  plaintiff  does 
not  obtain  the  decree  he  asks,  that  he  should  inspect  the  lessor's 
title.  The  Court  is  of  opinion  that  that  was  not  part  of  the 
agreement ;  and  if  a  plaintiff  insists  upon  what  he  is  not  entitled 
to,  whilst  the  defendant  has  been  ready  to  perform  the  agree- 
ment really  entered  into,  the  defendant  is  entitled  to  costs.  It  is 
a  ^frequent  practice  to  give  costs  against  a  plaintiff  who  has  a 
decree,  the  real  question  being,  by  whose  fault  were  the  costs 
incurred. 


His  Honour  then  suggested,  that  the  better  way  would  be  for 
the  defendant  to  repay  the  600/.  and  interest,  and  have  back  her 
lease. 


1829. 
July  28. 

HolU  Ontrt. 
Leach,  M.B. 

[119] 


LANGSTON  v.  POLE. 

(Tamlyn,  119—134;  7  L.  J.  Ch.  185.) 

J.  L.,  by  his  will,  devised  his  manors  to  trustees  upon  trust,  to  convey 
the  same  to  his  son,  J.  H.  L.,  for  life;  with  remainder  to  trustees  to 
preserve  contingent  remainders ;  with  remainder  to  the  second  and  other 
younger  sons  of  J.  H.  L.  in  tail  male. 

There  was  no  limitation  to  the  first  son  of  J.  H.  L.,  but  the  declaration 
of  the  trust  of  the  term  contained  a  provision  to  raise  money  for  the 
daughters  on  failure  of  issue  male  of  the  body  of  J.  H.  L.  The  will  also 
provided,  that  in  case  J.  II.  L.  should  have  any  children  other  than  and 
besides  an  eldest  or  only  son,  then  J.  H.  L.  might  raise  money  for  the 
portion  of  yotmger  sons  or  daughters : 

Held,  that  the  true  construction  of  the  will  was,  that  the  first  son 
should  have  an  estate  tail  male  in  reversion  after  the  death  of  his  father. 

[This  decision  was  affirmed  by  the  House  of  Lords  under  the 

title  of  Langaton  v.  Langston,  as  reported  in  2  CI.  &  F.  194,  and 

8  Bligh  (N.  S.)  167.] 
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FEANCE  V.  WOODS.  1829. 

(Tamlyn.  172-176.)  J«lvn,2Z. 

Trustees  are  not  affected  by  notice  to  their  agent,  which  he  did  not    ^^^*  Omrt, 
receiTe  in  that  character.  Leach,  M.R. 

Trustees,  having  contracted  to  purchase  land,  sell  out  stock,  and        t  ^^^  ] 
deposit  the  produce  at  a  banker's,  when  the  purchase  seems  to  be  near 
completion :  Held,  that  they  were  not  liable  to  make  good  the  money  if 
the  bankers  f  aiL 

The  bill,  in  this  cause,  was  filed  for  the  purpose  of  adminis- 
tering the  assets  of  John  France,  by  the  person  entitled  for  life 
to  the  income  of  the  real  and  personal  estate.  The  defendants 
were  his  executors,  Thomas  Woods  and  Wm.  Berry,  and  several 
persons  interested  under  his  will.  The  bill  also  sought  to  make 
the  executors  personally  liable  for  certain  sums,  parts  of  the 
assets,  which  had  been  lost  by  the  failure  of  Messrs.  Warwick 
&  Company,  bankers. 

By  the  decree  made  by  the  Vice-Chancellor  on  the  26th 
February,  1827,  it  was  referred  to  the  Master  to  take  the  usual 
accounts  of  the  testator's  personal  estate,  debts,  funeral  expenses, 
and  legacies ;  **  and  in  taking  the  account  of  the  testator's 
personal  estate,  it  was  ordered  that  the  Master  should  ascertain 
and  state  to  the  Court  what  balances  or  sums  of  money,  part  of 
the  testator's  personal  estate,  or  the  interest  or  dividends  arising 
therefrom,  were  in  the  bank  of  Messrs  Warwick  &  Co.  at  the 
time  of  their  becoming  bankrupts,  and  under  what  circumstances 
such  balances  or  sums  of  money  were  paid  by  the  defendants 
into  the  said  bank,  and  whether  the  same  ought  to  have  been 
paid  into  or  allowed  by  the  said  defendants  to  have  remained  in 
such  bank,  *particularly  in  reference  to  the  respective  times  [  •173  ] 
when  the  said  monies  were  so  paid  into  the  said  bank." 

By  the  Master's  report,  dated  the  12th  October,  1828,  he 
stated  the  testator's  will,  by  which  he  directed  payment  of 
several  sums  of  money;  and  that  his  executors  should  not  be 
answerable  for  the  loss  of  the  trust  monies,  ''  in  depositing  the 
same  in  any  banker's  hands  or  elsewhere  for  safe  custody." 
And  that  the  testator,  for  a  very  long  time  before  his  death,  kept 
his  banking  account  with  Messrs.  Warwick  &  Co.,  and  had 
always  a  considerable  balance  of  cash  in  their  hands,  amounting 
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Frakge  at  the  time  of  his  death  to  5,696{.  10«.  2d.,  and  that  they  allowed 
Woods.  ^^  ^  P^^  cent,  interest  on  his  balance;  and  that  Thomas  Crook, 
who  was  a  principal  clerk  in  the  banking-house  of  Messrs. 
Warwick  &  Co.  for  some  years  previous  to,  and  at  the  death  of 
the  testator,  was,  as  such  principal  clerk,  frequently  consulted 
and  employed  by  him  as  his  confidential  agent  in  the  manage- 
ment of  his  pecuniary  concerns ;  and  that  after  the  death  of  the 
testator,  the  defendants,  Thos.  Woods  and  Wm.  Berry,  with  the 
concurrence  and  approbation  of  the  plaintiff,  applied  to  and 
requested  the  said  Thos.  Crook  to  assist  them  in  and  about 
the  testator's  property,  and  the  management  of  the  executorship 
and  of  the  trusts;  and  that  the  defendants  resided  a  considerable 
distance  from  each  other,  and  from  the  neighbourhood  of  the 
testator's  real  estate,  and  were  wholly  incompetent  and  unable 
to  manage  the  affairs  of  the  trust  without  assistance;  and  that 
they  accordingly,  with  the  approbation  of  the  plaintiff,  employed 
Thos.  Crook  to  assist  them  in  various  matters  respecting  the 
executorship  and  trust ;  and  that  the  defendants,  in  the  presence 
of  the  plaintiff,  agreed  to  employ  Messrs.  Warwick  &  Co.  as  their 
[  *174  J  bankers  in  respect  of  the  trust  monies  belonging  to  the  '''testator's 
estate;  and  that  Messrs.  Warwick  &  Co.  were  induced,  in  con- 
sideration of  the  large  balance  which  the  testator  had  left  in 
their  hands,  to  allow  upon  all  the  trust  monies  deposited  with 
them  the  same  rate  of  interest  which  they  had  allowed  to  the 
testator  during  his  life,  although  interest  at  8  per  cent,  was 
usually  allowed  by  them  upon  temporary  deposits ;  and  that  the 
defendants  employed  Messrs.  Warwick  &  Co.  as  their  bankers  in 
respect  of  the  trust  monies,  until  they  stopped  payment  and 
became  bankrupts ;  and  that  there  were  then  in  their  bank  the 
balances  mentioned  in  the  report,  part  of  the  testator's  personal 
estate,  or  interest  or  dividends  arisen  therefrom. 

And  he  found  that  the  defendants,  in  execution  of  their  trust, 
had  entered  into  a  contract  for  the  purchase  of  real  estate ;  and 
when  they  had  every  reason  to  believe  that  the  purchase  would 
be  completed  without  delay,  in  order  to  provide  for  the  payment 
of  the  balance  of  the  purchase-money,  and  also  to  raise  certain 
other  sums  of  money  which  were  then  wanted  for  the  trust  estate, 
and  for  which  the  defendants  had  not  sufficient  funds  in  their 


TOL.  XXXI.]  1829.    CH.     TAMLYN,  174—175.  77 

bankers'  hands,  they,  in  the  month  of  August,  1821,  sold  out  France 
8,00(U.  Navy  5  per  cents.,  and  caused  the  produce  to  be  placed  woods. 
in  the  bank  of  Warwick  &  Co.,  and  the  defendants  on  that 
occasion  stated  to  Thos.  Crook,  that  they  firmly  believed  that  the 
money  would  be  called  for  in  a  very  short  period  of  time.  And 
he  stated  the  circumstances  which  had  delayed  the  conclusion 
of  the  purchase;  and  that,  consequently,  the  defendants  were 
prevented  making  the  payment  of  the  balance  of  the  purchase- 
money,  amounting  to  8,2002.,  out  of  the  funds  which  were  in 
the  hands  of  the  bank  of  Messrs.  Warwick  &  Co.  previous  to 
their  bankruptcy.  And  the  Master  allowed  the  executors  these 
balances. 

The  plaintiff  excepted  to  the  Master's  report.  The  first  excep-  [  175  ] 
tion  being,  that  the  Master  ought  to  have  stated  that  he  found 
by  the  depositions  that  Thomas  Crook  was,  from  the  1st  January, 
1810,  to  the  time  of  the  said  Messrs.  Warwick  &  Co.  becoming 
bankrupts,  their  first  and  confidential  clerk,  and  acquainted 
with  the  state  of  their  affairs,  and  knew  that  the  said  Messrs. 
Warwick  &  Co.,  long  before  the  time  of  their  becoming  bank- 
rupts, were  unable  to  pay  the  debts  due  from  them,  and  must 
have  stopped  payment  if  called  upon  to  pay  the  whole  or  a  con- 
siderable part  of  the  debts  due  from  them,  being  the  substance 
of  the  evidence  of  the  said  Thomas  Crook;  or,  that  the  said 
Master  ought  to  have  set  forth  the  evidence  of  the  said  Thomas 
Crook  at  length. 

The  second  exception  was,  that  there  did  not  exist  any  reason 
to  believe  that  the  purchase  would  be  completed  without  delay. 

And  the  third  exception  was,  that  this  sum  of  8,200Z.  ought 
not  to  have  been  paid  into  such  bank,  or,  if  so,  ought  not  to  have 
been  allowed  by  the  defendants  to  remain  in  such  bank. 

Mr.  Pepys  and  Mr.  Lynch^  for  the  exceptions,  contended 
that  Crook,  the  agent  of  the  executors,  knew  the  insolvent 
state  of  the  bank.  A  notice  to  the  agent  is  notice  to  the 
prineipaU  The  monies  ought  not  to  have  been  continued  in  the 
bank. 

Mr.  Bickersteth  and  Mr^  Matthews  on  the  other  side. 
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France      The  Master  of  the  Rolls: 

Woods.  Nothing  would  be  more  injurious  to  the  interests  of  society,  than 

^M/y^3.  jjjg  allowance  of  these  exceptions.  *Mr.  Crook  was  employed  by 
[  *176  ]  the  testator,  and  the  trustees  only  continued  him.  Can  these 
trustees  be  liable  to  the  losses  occasioned  by  the  failure  of  these 
bankrupts?  Notice  to  the  agent  is  notice  to  the  principal,  but 
then  it  must  be  in  the  character  of  agent.  It  cannot  be  held 
that  they  were  liable.  Secondly,  it  is  said  that  the  stock  was 
sold  out  before  it  was  wanted.  Now  it  appears  by  the  contract, 
that  the  purchase-money  was  to  be  paid  on  the  22nd  March. 
[His  Honour  here  referred  to  some  letters  to  the  vendor's 
solicitors.]  The  trustees  having  received  satisfactory  answers 
to  most  of  the  enquiries,  and  in  order  that  no  time  might  be 
lost  in  completing  the  conveyance,  sold  out  stock  in  August; 
from  circumstances,  the  conveyance  was  not  completed  until 
February,  and  before  that  time  arrived  the  bankers  had  failed. 
I  am  of  opinion  that  it  would  be  extremely  injurious  to  the 
interests  of  society,  that  it  would  prevent  persons  from  becoming 
trustees,  were  I  to  allow  these  exceptions.  I  shall  therefore 
overrule  them. 

There  were  three  other  exceptions  by  the  executors,  in  respect 
of  sums  which  the  Master  had  disallowed.  The  two  latter  were 
allowed,  on  the  principle  on  which  the  plaintifif 's  exceptions  were 
overruled;  but  the  first  of  the  executors'  exceptions  was  dis- 
allowed, as  not  coming  within  it. — Reg.  Lib.  A.  1828,  fol.  2652. 


^g29.  BINGHAM  V.  WOODGATE. 

jXor.  9.  (Tamlyn,  183—199.) 

[See  a  report  of  this  case  taken  from  1  Rubs.  &  Mylne,  82,  to 
be  contained  in  82  R.  R.] 


Kor,2s.  DAVIES  V.  SPUELING. 

(Tamlyn,  199—214.) 
[See  a  report  of  this  case  taken  from  1  Russ.  &  Mylne,  64, 
under  the  title  of  Dai-is  v.  Sjmrling,  .to  be  contained  in  82  R.  R.] 


VOL.  XXXI.]         1829.    CH.    TAMLYN,  221—222.  79 

HENKY  GODFREY,  d.d.,  President  of  Queen's  Col-        i829. 
LEGE,   Cambridge,   and  the   Fellows  of  the  same      ^'^•i^- 
College  v.  THOMAS  BRIDGE  LITTELL.  ^—' 

(Tamlyn,  221—2^1 ;   S.   0.  1   Buss.  &  Mylne,  59 ;   affirmed  on  appeal,  2  ^'^^i'^^'' 

Russ.  &  Mylne.  630.)  L^^ch,  M.R. 

Where  a  plaintiff  shews  a  title  to  some  land  and  a  confusion  of  boun-  On  Appeal, 

dariee,  and  also  a  ground  for  equitable  relief,  he  is  entitled  to  a  commission  1  ^^1* 

or  an  issue.    In  this  case  a  commission  was  directed.  "^ 

Queen's  College,  at  Cambridge,  is  seised  in  fee  of  the  manor    brougham, 

of  Horsham  Hall,  in  the  county  of  Essex.  ^•^' 

r  221 1 
Certain  fields  called  Lacy  Fields  are  parts  of  this  manor,  and 

the  College  was  accustomed  to  demise  them  *from  time  to  time  for       [  *222  ] 

a  term  of  twenty-one  years,  in  consideration  of  a  fine  and  yearly 

rent. 

The  defendant  became  the  tenant  of  those  fields  in  or  about 
the  year  1778,  under  a  lease  granted  by  the  College,  and  given 
to  the  defendant  by  the  Rev.  William  Collier,  who  was  the 
executor  of  Sarah  Bridge,  an  ancestor  of  the  defendant,  and  the 
defendant  continued  tenant  of  the  property  under  that  lease  until 
Michaelmas,  1789,  when  the  College  granted  him  a  further  lease 
for  twenty-one  years,  and  he  occupied  the  farm  up  to  the  time 
of  the  expiration  of  that  term  in  1810.  The  quantity  in  the  leases 
was  described  as  three  score  acres,  but  the  College  contended  that 
the  real  quantity  was  seventy-one  acres  and  a  half,  whilst  the 
defendant  would  only  admit  it  to  amount  to  forty-five  acres, 
including  the  chaseway ;  and  averred  in  his  answer,  that  an  acre, 
by  estimation,  of  uninclosed  lands  in  Cambridgeshire  was  only 
three  roods ;  and  from  a  circumstance  stated  by  him,  he  concluded 
that  the  Lacy  Fields  were  formerly  uninclosed,  and  common  or 
open  field.  The  College  also  insisted,  that  two  fields  called  the 
Oxleys,  to  the  north  of  a  chaseway,  containing  about  twenty  acres, 
were  parts  of  the  Lacy  Fields,  which,  however,  was  positively 
denied  by  the  defendant,  who,  in  1810,  only  gave  up  to  the 
plaintiffs  the  six  fields  lying  to  the  south  of  the  chaseway,  con- 
taining forty-one  acres.  It  appeared  that  at  the  expiration  of 
the  last  lease,  the  College  claimed  more  land  than  was  given  up 
by  the  defendant,  and  brought  an  ejectment,  which  was  after- 
wards abandoned. 
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ooDFSEY         The  bill  charged,  that  by  reason  of  the  fraudulent  matters 

LiTTELL.     mentioned  in  the  bill,  the  plaintiflFs  were  deprived  of  any  remedy 

at  law  in  the  premises,  and  that  the  College  must  be  deprived  of 

L  *223  ]      its  just  rights  unless  this  ''Court  should  issue  a  commission  to 

ascertain  the  boundaries  of  the  lands  belonging  to  the  College 

and  to  the  defendant  respectively. 

The  bill  prayed,  that  the  defendant  might  answer  and  discover 
the  matters  of  the  bill,  and  that  the  farm  called  Lacy  Fields  and 
the  boundaries  thereof,  might  be  distinguished  and  ascertained 
under  the  direction  and  decree  of  the  Court,  and  that  for  that 
purpose  a  commission  might  issue.  The  bill  also  prayed  for  an 
account  of  rents.  On  the  part  of  the  plaintiffs  there  was  given 
in  evidence  an  account  or  terrier,  whereby  Thomas  Bridge,  an 
ancestor  of  the  defendant,  after  noticing  that  the  farm  called 
Lacy  Fields  did  contain  by  estimation  sixty  acres  or  thereabouts, 
certified  that  the  farm  so  estimated  contained  by  admeasurement 
seventy-one  acres  and  a  half. 

Several  witnesses  were  examined  on  both  sides  as  to  the 
reputation  of  the  ownership  of  the  land  on  the  north  side  of  the 
chaseway,  some  of  them  deposing  that  the  whole  of  it  was  the 
defendant's  own  property,  whilst  others  deposed  to  a  reputation, 
that  one  of  the  closes,  numbered  9  on  the  map  produced,  and 
two  acres,  part  of  a  close  numbered  8,  belonged  to  the  College. 

[The  result  of  the  evidence  is  sufficiently  stated  in  the  judg- 
ment.] 

[  226  ]  Mr.  Ro8€y  Mr.  Tinney^  and  Mr.  Loftus  Lowndes,  for  the 

plaintiffs : 

The  owner  of  this  field,  called  Lacy  Field,  in  the  reign  of 
Henry  YIII.  admitted  that  it  was  sixty  acres,  but  there  is  only 
[  •226  ]  now  given  up  to  us  forty  acres :  we  *find  the  defendant  in  the 
possession  of  lands  immediately  abutting,  and  ancient  witnesses 
have  proved  that  Lacy  Field  lay  as  well  on  one  side  the  chaseway 
as  on  the  other.  This  famil}'  have  been  in  possession  ever  since 
the  reign  of  Henry  VIII. ;  and  the  plaintiffs  have  shewn,  by 
strong  evidence,  that  some  part  of  the  lands  on  the  north  side 
does  belong  to  the  College,  but  there  is  no  decisive  evidence  what 
part  of  the  close  No.  8   does  belong  to  it ;  there  is  so  much 
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diflSculty  in  determining  what  lands  belong  to  the  College,  that 
the  plaintiffs  call  for  the  assistance  of  this  Court. 

Mr.  Bickersteth,  Mr.  Pemberton,  and  Mr.  Skirrow,  for  the 
defendant : 

The  defendant  left  his  holding  in  1810,  and  this  bill  was  not 
filed  until  1825:  in  1811  this  very  subject  was  discussed;  and 
both  parties  having  shewn  their  respective  papers,  the  matter 
was  amicably  settled  between  them ;  the  officers  of  the  College 
being  satisfied,  from  the  documents  produced,  that  the  College 
had  no  claim  to  lands  on  the  north  side.  The  bill  charges  a 
fraudulent  retainer,  but  the  plaintiffs  have  failed  in  any  proof  of 
this.     *     *     * 

Mr.  Hose  and  Mr.  Tinney  cited  the  cases  of  The  Duke  of 
Leeds  v.  The  Earl  of  Stafford  y\  The  Attorney -General  \.  Bowyer,l 
Metcalfy.  Beckwith,^  [and  other  cases]. 


GODFBET 

V. 
LiTTBLU 


[229] 


Mr.  Skirrow  in  reply.     ♦     *     ♦ 

The  Mast  BR  of  the  Bolls: 

This  is  a  bill  filed  for  the  purpose  of  having  a  commission 
issued  to  ascertain  the  boundaries  of  certain  lands,  which  the 
plaintiffs  assert  belong  to  Queen's  College,  Cambridge,  but  are  in 
the  possession  of  the  defendant.  It  appears  that  the  lands  in 
question,  which  are  called  Lacy  Fields,  have  been  from  the  time 
of  Henry  M^II.  in  lease  to  different  persons  under  whom  the 
defendant  claims.  These  lands  are  known  by  the  ^description 
of  Lacy  Fields,  and  contain  by  estimation  about  sixty  acres. 
The  last  lease  expired  some  years  since,  and  on  that  occasion  the 
defendant  delivered  up  to  Queen's  College  forty  statute  acres 
only.  The  defendant  insists  that  a  computed  acre  consists  of 
three  roods  only,  and  that  the  lands  so  delivered  up  corresponded 
with  the  description  in  the  lease,  which  stated  that  it  contained 
sixty  estimated  acres;  but  it  may  be  observed,  that  if  the 
defendant  was  right  in  stating  that  by  the  custom  of  the  county 


t  4  E.  E.  186  (4  Ves.  180). 
t  4  B.  B.  132  (5  Ves.  300). 

B.B. — VOL.  XXXI. 


2  P.  Wm8.  376. 


[230] 

EoIU  Cavrt. 
Dre.  7. 


[  •281  ] 
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GoDFBET      a  computed  acre  contained  three  roods  only,  still  he  ought  to 
LiTTELL.     have  delivered  up,  according  to  that  computation,  forty-five 
instead  of  forty  acres. 

At  the  original  hearing  I  was  of  opinion  that  the  plaintifEs  had 
established  a  title  to  some  lands  in  the  possession  of  the  defen- 
dant, and  not  delivered  up  at  the  expiration  of  the  lease,  but  it 
appeared  upon  the  evidence  that  it  was  uncertain  whether  there 
were  twelve  acres  not  delivered  up,  or  whether  there  were  twenty 
acres,  or  what  other  quantity  there  might  be,  of  which  the 
defendant  retained  the  possession.  There  was  nothing  to  inform 
me  as  to  the  quantity.  I  requested,  therefore,  that  the  case 
might  stand  over,  and  that  the  precedents  might  be  searched,  in 
order  that  it  might  be  seen  what  course  the  Court  had  been  in 
the  habit  of  taking  where  it  was  convinced  that  there  were  some 
lands  in  the  possession  of  the  defendant,  but  the  quantity  was 
not  established  :  and  in  consequence  of  that  adjournment  many 
cases  have  been  referred  to,  from  the  result  of  which  it  appears 
that  to  establish  a  bill  of  this  kind,  it  is,  in  the  first  place, 
essential  that  the  plaintiff  should  make  out  a  clear  title  to  some 
lands  in  the  possession  of  the  defendant ;  otherwise  this  Court 
will  leave  the  plaintiff  to  his  remedy  at  law.  It  was  argued  that 
the  Court  will  not  interfere  unless  the  title  of  the  plaintiff  to 
[  *232  ]  some  ^lands  in  the  possession  of  the  defendant  be  admitted  by 
the  defendant,  and  certain  cases  were  cited  in  which  it  appeared 
there  had  been  an  actual  admission  on  the  part  of  the  defendant  : 
but  these  cases  do  not  prove  that  the  Court  will  not  act  unless 
there  be  an  admission  by  the  defendant ;  and  undoubtedly,  if  a 
clear  title  be  established  by  proof  in  the  cause,  it  must  be  a 
sufficient  inducement  to  the  assistance  of  the  Court  as  if  it  had 
been  admitted  by  the  defendant.  It  would  be  quite  absurd  to 
say  that  the  Court  would  not  act  upon  a  title  established  by 
proof,  but  will  act  only  on  a  title  established  by  admission  ;  for 
if  that  were  the  rule  of  the  court,  there  never  would  have  been  a 
decree  in  cases  of  this  nature,  for  no  defendant  would  ever  be 
advised  to  admit  the  title  of  the  plaintiff;  the  consequence  of 
which  would  be  that  the  remedy  would  be  wholly  defeated.  Of 
necessity,  therefore,  a  title  established  by  proof  must  be  equally 
operative  with  a  title  established  by  admission.    The  authorities 
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appear  also  to  require  it  to  be  established  that  there  is  some  Qodfrkt 
equitable  ground  for  its  interference.  And  this  is  clearly  stated  littell. 
in  the  case  before  Lord  Northington,t  and  in  the  case  of  Speer  v. 
Craivter  before  Sir  W.  Grant.  In  this  case  there  appears  to 
be  a  clear  equitable  ground  for  the  interference  of  the  Court, 
namely,  a  confusion  of  boundaries,  which  it  must  be  inferred  was 
occasioned  by  the  act  of  the  defendant,  or  those  under  whom  he 
claims.  The  defendant  insists  that  the  land  which  was  com- 
prised in  the  lease  was  bounded  by  a  certain  way  called  the 
Ghaseway.  The  plaintiffs  insist  that  there  was  land  on  both 
sides  of  the  chaseway,  and  that  the  chaseway  was  not  the 
boundary  between  the  leased  lands  and  the  other  property. 
Now  it  appears  that  a  hedge  has  been  made  on  the  side  of  the 
chaseway,  which  appears  to  me  not  *to  be  the  boundary  of  the  [  *233  ] 
land  of  the  plaintiffs ;  but  that  hedge  has  been  made  within  the 
last  fifty  or  sixty  years,  and  there  is  no  boundary  to  distinguish 
the  land  on  the  left  of  the  chaseway  from  the  property  of  the 
defendant.  There  is,  therefore,  as  it  seems  to  me,  an  equitable 
ground  for  the  interference  of  this  Court.  As  this  land  has  been 
in  the  possession  of  the  defendant,  and  those  under  whom  he 
claims,  since  the  time  of  Henry  YIII.,  this  confusion  of  boun- 
daries must  be  inferred  to  have  been  the  act  of  the  lessees ;  it 
cannot  have  been  the  act  of  the  lessors,  for  they  were  not  in 
possession. 

Under  these  circumstances,  therefore,  the  plaintiffs  have 
established  the  two  principles  which  are  essential  to  the  juris- 
diction  of  the  Court,  namely,  a  clear  title  to  some  land  in  the 
possession  of  the  defendant,  and  an  equitable  ground  for  the 
interference  of  the  Court.  Such  being  the  case,  the  authorities 
fully  justify  me  in  stating  that,  although  the  evidence  of  the 
plaintiffs  be  not  uniform  as  to  the  quantity  of  land  which  they 
assert  to  be  in  the  possession  of  the  defendant,  the  Court  will 
still  decree  a  commission  not  only  to  set  out  the  land,  but  to 
enquire  into  the  quantity  of  that  land.  The  Court  has  discretion 
either  to  order  a  commission  or  to  direct  an  issue,  but  in  this 
case  the  justice,  due  to  the  plaintiffs,  will  be  best  answered  by  a 

t  Wake  V.  Conyers,  1  Eden,  331 ;  cited  in  Speer  v.  Crawler,  16  R  R.  191 
(2  Mer.  410). 
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GoDPBEr  commission ;  for  if  an  issue  were  directed,  that  issue  might  not 
LiTTBLL.  determine  all  points  in  litigation.  The  quantity  might  be 
ascertained,  but  the  actual  local  situation  of  the  land  might  still 
remain  in  doubt,  and  a  commission,  therefore,  might  become 
necessary.  My  opinion,  therefore,  is,  that  in  this  case  a  com- 
mission must  be  issued  to  enquire  and  ascertain  what  lands  of 
the  plaintiffs  are  in  the  possession  of  the  defendant,  with  the 
usual  directions  as  to  the  production  of  deeds  and  the  examina- 
tion of  witnesses. 

1831.  [On  appeal    (as  reported  in  2  Buss.  &   Mylne,   630—637), 
'      the  Lord  Chancellor  afl&rmed  this  decision,  saying,  at  p.  634] : 

r2R&M 

634  1  -^^^  ^^^  being  admitted,  the  question  is  as  to  the  facts  in  this 

case,  and  I  have  no  hesitation  in  saying  that  I  am  perfectly 
satisfied,  with  his  Honor,  upon  the  whole  of  this  evidence,  that  a 
part  at  least  of  these  lands  (which  have  been  demised  by  the 
College  from  a  period  as  far  back  as  the  reign  of  Elizabeth  down 
to  the  last  lease  granted  to  the  present  defendants  in  1789,) — a 
part  at  least,  though  it  does  not  appear  exactly  what  part  or  how 
much,  was  situated  on  the  north  side  of  the  Chaseway,  and  this 
part  so  leased  by  the  College  is  admitted  to  be  still  in  the  posses- 
sion of  the  defendant.     *     *     * 

[  636  ]  With  regard  to  the  question-  whether  a  commission  or  an 

issue  be  the  more  expedient  course,  this  is  clearly  a  case  for  a 
commission.  Where  the  question  is  one  involving  a  mere 
positive  affirmation  on  the  one  hand,  or  a  negation  on  the  other, 
an  issue  is  the  fitter  and  more  convenient  course.  But  where,  as 
in  the  present  case,  the  object  of  the  inquiry  is,  to  ascertain  how 

[  •637  ]  *much  of  the  land  has  been  retained  by  the  defendant,  and  in 
what  direction,  and  if  the  part  retained  cannot  be  exactly 
ascertained,  to  determine  whether  any  and  what  compensation 
should  be  made  to  the  plaintiff,  the  investigation  is  much  more 
easily  and  properly  conducted  by  a  commission,  composed  partly 
of  learned  persons,  and  partly  of  surveyors  perambulating  upon 
the  spot,  than  before  a  jury,  amidst  the  hurry  and  inaccuracy* 
necessarily  incident  to  a  trial  at  Nisi  Prius. 
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ATTORNEY-GENERAL  v.  CORPORATION  OF  1829. 

BERWICK-UPON-TWEED.  ^—^ 

(Tamlyn,  239-249.)  L^icW. 

The  mayor,  bailiffs,  and  burgeeees  of  Berwick-upon-Tweed,  in  con-  [  239  ] 
Bideration  of  601,  left  by  will  for  the  erecting  and  maintaining  of  a  house 
of  correction  there,  by  feoffment  dated  28th  May,  1653,  conveyed  the 
moiety  of  a  property  there  to  the  churchwardens  and  overseers  for  the 
erecting  and  maintaining  of  a  house  of  correction  within  the  borough, 
and  for  maintaining  and  ordering  the  poor  therein  for  ever,  and  all  other 
sturdy  and  idle  persons  coming  and  being  therein,  and  for  the  getting 
them  and  every  of  them  to  work.  By  another  feoffment  of  the  same 
date,  in  consideration  of  350Z.  owing  by  them  to  the  jKior,  the  mayor,  &c. 
conveyed  the  other  moiety,  and  some  other  lands,  for  the  like  purposes : 

Held,  that  this  town  never  having  at  this  time  raised  poor  rates  under 
the  statute  of  Elizabeth,  these  were  gifts  in  aid  of  the  poor  rates. 

As  to  a  part  of  the  land,  the  rents  of  which  had  been  duly  applied 
down  to  the  eighteenth  century,  when  their  application  ceased  for  the  use 
of  the  poor,  and  was  wholly  carried  to  the  corporate  chest.  The  Court 
being  satisfied  upon  the  evidence  that  it  was  intended  to  be  comprised 
in  the  second  feoffment,  the  Court  declared  it  to  be  a  part  of  the  charity, 
and  that  the  rents  should  be  accounted  for  from  1823,  when  the  same 
were  claimed  for  the  use  of  the  poor ;  and  the  rents  thereof  were  also 
declared  to  be  applicable  in  aid  of  the  poor  rates. 

The  costs  of  the  relators  to  be  taxed  as  between  party  and  party,  and 
paid  by  the  mayor,  bailiffs,  and  burgesses.  The  extra  costs  of  the 
relators  to  come  out  of  the  fund. 

By  an  indenture  of  feoffment,  dated  the  28th  day  of  May,  1653, 
between  the  mayor,  bailiffs,  and  burgesses  of  the  borough  of 
Berwick-upon-Tweed,  of  the  one  part,  and  Andrew  Crispe,  alder- 
man, of  the  other  part,  with  livery  of  seisin  indorsed,  reciting 
that  Sir  Bobert  Jackson,  knight,  deceased,  by  his  will  bequeathed 
the  sum  of  502.  towards  the  erecting  and  maintaining  of  *a  house  [  *240  ] 
of  correction  within  the  borough  of  Berwick-upon-Tweed.  It  was 
witnessed  that  in  consideration  thereof,  they  the  said  mayor, 
bailiffs,  and  burgesses,  did  grant,  bargain,  sell,  alien,  enfeoff,  and 
confirm  unto  the  said  Andrew  Crispe,  and  his  assigns,  all  that 
the  moiety  or  full  half  part  of  that  water  com  milne>  with  the 
appurtenances,  situate  and  being  witUn  the  bounds,  liberties, 
and  precincts  of  the  borough  of  Berwick  aforesaid,  called  Graing- 
bome  Milne,  together  with  all  grounds,  lands  arable  and  unarable, 
meadows,  pastures,  commons,  hereditaments,  and  appurtenances 
to  the  same  belonging ;  to  hold  unto  the  said  Andrew  Crispe  and 
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his  assigns  daring  his  life,  and  after  his  decease,  to  such  persons 
as  Mr.  Mayor  and  the  general  guild  of  the  said  town  should  think 
fit  and  appoint  from  time  to  time,  to  and  for  the  erecting, 
upholding,  maintaining,  ordering,  providing,  and  disposing  of  a 
house  of  correction  within  the  borough  of  Berwick  aforesaid,  and 
for  the  better  maintaining,  ordering,  providing  for,  and  disposing 
of  the  poor  therein  for  ever,  and  all  other  sturdy  and  idle  persons 
coming  and  being  therein,  and  for  the  getting  of  them  and  every 
of  them  to  work. 

By  an  indenture  of  feoffment,  bearing  date  the  same  28th  day 
of  May,  1653,  between  the  said  mayor,  bailiffs,  and  burgesses,  of 
the  one  part,  and  Robert  Trumble  and  others,  churchwardens, 
Thomas  Dickinson  and  others,  overseers  of  the  poor  within  the 
borough  of  Berwick  aforesaid,  of  the  other  part,  with  livery  of 
seisin.  It  was  witnessed  that  in  consideration  of  the  sum  of 
850/.  by  them  owing  to  the  poor  of  the  parish  of  the  borough  of 
Berwick  aforesaid,  they  the  said  mayor,  bailiffs,  and  burgesses 
did  give,  grant,  bargain,  sell,  alien,  enfeoff,  and  confirm  unto  the 
said  Bobert  Trumble,  and  the  other  persons,  parties  of  the  other 
part,  the  other  moiety  or  full  half  part  of  the  said  milne,  *together 
with  several  pieces  of  ground  situate  within  the  bounds,  liberties, 
and  precincts,  of  the  said  borough  of  Berwick,  commonly  called 
and  known  by  the  several  names  of  the  Clay  Walls  and  Burrs, 
alias  AUer  Bush,  to  hold  to  the  said  Bobert  Trumble,  Nicholas 
Lowe,  &c.,  and  their  successors,  to  the  same  uses,  intents,  and 
purposes,  as  are  expressed  in  the  said  indenture  of  feoffment,  of 
even  date. 

The  information  stated  the  preceding  facts,  and  that  during 
many  years  the  rents  and  profits  of  all  the  premises  comprised  in 
the  two  indentures  were  received  by  or  paid  over  to  the  church- 
wardens and  overseers  for  the  time  being  of  the  said  parish  and 
borough,  and  by  them  applied  either  wholly  in  and  towards  the 
maintenance  and  employment  of  poor  persons  in  a  house  used 
as  and  for  a  workhouse  or  house  of  correction,  or  partly  for  the 
above  purposes,  and  partly  for  the  use  of  the  poor  within  the  said 
borough. 

That  no  further  feoffment  had  been  made. 

That  the  rents  had  from  time  to  time  by  the  authority  of  the 
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Corporation  been  received  by  their  treasurer.  And  as  to  the 
rents  of  Grainsbom  Mill,  and  a  close  or  parcel  of  land  adjacent 
thereto,  containing  about  twenty-five  acres,  the  same  had  been^ 
ever  since  the  decease  of  the  trustees  in  the  indentures  named, 
(except  the  interruption  thereinafter  referred  to)  either  received 
by  the  treasurer  of  the  Corporation,  and  by  him,  by  and  under 
the  authority  of  the  Corporation,  paid  over  to  the  overseers  for 
the  time  being  of  the  said  borough  and  parish,  to  be  by  them 
applied  pursuant  to  the  trusts,  or,  under  the  like  authority,  by 
the  permission  of  the  treasurer  had  been  received  by  the  overseers 
of  the  poor  from  tho  tenants,  and  applied  as  before  mentioned. 
And  *that  in  the  years  1820  and  1821,  the  rents  were  under  the 
like  authority  retained  by  the  said  treasurer  for  a  very  con- 
siderable time,  although  frequently  applied  for  by  or  on  the 
behalf  of  the  then  overseers  of  the  poor.  And  on  or  about  the 
26th  of  September,  1828,  at  a  guild  or  meeting  of  the  said 
Corporation,  it  was  resolved  that  the  treasurer  should  retain  the 
same  rents  for  the  use  of  the  Corporation  ;  and  such  rents  were 
during  six  months  retained,  and  the  same  were  afterwards  paid 
over  to  the  overseers,  although  it  was  alleged  by  the  Corporation 
that  the  rents  ought  to  be  employed  in  providing  a  house  of 
correction  for  the  keeping,  correcting,  and  setting  to  work, 
rogues,  vagabonds,  sturdy  beggars,  and  other  idle  and  disorderly 
persons,  within  the  intent  of  an  Act  of  Parliament  passed  in  the 
seventh  year  of  King  James  the  First,  intituled  "  An  Act  for  the 
due  execution  of  divers  laws  and  statutes  heretofore  made  against 
rogues,  vagabonds,  and  sturdy  beggars,  and  other  lewd  and  idle 
persons." 

That  for  a  long  series  of  years,  and  above  100  years  last  past, 
no  part  of  the  rents  and  profits  of  the  said  lands  in  the  second 
indenture  described  as  the  several  pieces  of  ground  situate  within 
the  bounds  and  liberties  of  the  borough  of  Berwick,  called  and 
known  by  the  several  names  of  the  Clay  Walls  and  Burrs,  alias 
AUer  Bush,  or  of  any  part  of  the  said  charity  estate,  except  the 
said  mill  and  the  close  held  therewith,  had  been  paid  over  to  the 
said  overseers,  or  applied  to  the  purposes  of  the  said  charitable 
trusts,  or  for  the  use  of  the  poor. 

That  the  said  mayor,  bailiffs,  and  burgesses,  had  in   part 
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fraudulently  changed  the  names  and  altered  the  boundaries  of 
the  said  lands,  and  confounded  or  endeavoured  to  confound  the 
same  with  other  lands  belonging  to  them  in  their  corporate 
capacity  ;  particularly  *as  to  a  close  called  the  Burrs,  which  the 
bill  stated  to  belong  to  the  charity,  and  to  have  been  compre- 
hended in  the  second  feoffment. 

The  information  asked  for  a  discovery  as  well  against  the 
Corporation  as  against  Mark  Jameson  the  town  clerk,  and  prayed 
that  it  might  be  declared  that  the  two  indentures  of  the  28th  of 
May,  1653,  were  effectual  conveyances  at  law  or  in  equity  of  the 
lands  and  hereditaments  therein  comprised,  and  the  fee-simple 
thereof  upon  and  for  the  charitable  trusts  and  purposes  thereby 
declared,  and  that  the  said  charity  might  be  established;  and 
that  the  boundaries  thereof  might  be  ascertained ;  and  if  they 
were  confounded,  lands  of  a  competent  value  belonging  to  the 
Corporation  might  be  set  out ;  and  for  an  account. 

The  defendants  by  their  answer  set  forth  the  following  order 
of  guild,  bearing  date  the  2nd  day  of  May,  1653 :  (i.e.)  **  Ordered 
that  there  shall  be  security  given  Mr.  Crispe  to  and  for  the  use 
of  the  poore  of  this  parish,  by  way  of  conveyance  or  rent-charge 
out  of  the  Grainsburn  Milne,  for  security  for  the  50/.  promised 
by  Sir  Robert  Jackson  towards  the  erecting  a  house  within  this 
boro' ;  the  further  consideration  whereof  is  referred  to  the  next 
general  gill."  Also  another  memorandum  or  order  of  guild 
bearing  date  the  13th  day  of  May,  1653  :  "  It  is  this  day  ordered 
that  there  shall  be  a  conveyance  made  to  Mr.  Crispe  during  his 
life  in  trust,  for  the  erecting  a  house  of  correction  within  this 
borough,  of  the  moiety  of  Grainsburne  Milne,  in  consideration  of 
50Z.  left  by  Sir  R.  Jackson  for  that  use,  and  now  by  him  paid ; 
and  that  there  be  another  made  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  other  moiety  thereof  for  the  same  use." 
And  the  defendants  further  said,  that  they  found  the  enrolments 
of  the  two  *indenture8  of  feoffment  in  the  enrolment  book  of  the 
corporation,  and  they  found  in  the  record-room  the  two  indentures 
of  feoffment  cancelled,  and  that  if  those  indentures  were  redeem- 
able, they  had  been  redeemed  by  monies  paid  by  the  Corporation 
for  erecting  and  repairing  the  house  of  correction,  and  for  the 
use  and  benefit  of  the  poor.     They  admitted  the  order  of  the 
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14th  November,  1821,  to  their  treasurer  to  retain  the  rents,  but 
they  86t  forth  another  order  of  guild  bearing  date  the  21st  day 
of  February,  1822,  whereby  it  was  ordered  that  the  rents  of  the 
Graingbum  Mill  should  be  paid  by  the  treasurer  to  the  overseers, 
and  the  treasurer  paid  the  same  accordingly ;  but  by  a  subsequent 
order,  the  treasurer  was  directed  to  retain  the  rents,  which  he  did 
for  five  months,  when  he  was  again  ordered  to  pay  the  rents  to 
the  churchwardens  and  overseers. 

By  an  order  of  guild,  2nd  May,  1658,  the  security  (as  it  is 
called)  to  be  given  to  Mr.  Crispe  for  Sir  Robert  Jackson's  50i.,  is 
stated  to  be  "  to  and  for  the  use  of  the  poor  of  this  parish." 

By  the  orders  of  guild,  28th  January,  1656,  the  repair  of  Graing- 
bum Miln  is  said  "  to  concern  the  poor,  it  being  for  their  use." 

By  an  order  of  19th  May,  1676,  A.  Crispe  is  declared  to  be  a 
feoflfee  "  for  the  use  of  the  poor."  By  an  order,  10th  February, 
1676,  the  rent  of  the  milne  is  said  to  belong  to  the  poor. 

In  an  order  10th  November,  1682,  similar  expressions  are 
used;  and  by  an  order  18th  January,  1688,  "the  poor"  are 
declared  to  be  ''in  great  straits  by  reason  of  the  nonpayment  of 
the  rents  of  Graingburn  Millt  to  the  poor ;  "  and  by  an  order  of 
17th  Novem'ber,  1721,  "the  *heirs  of  the  trustees"  are  ordered 
"  to  attend  the  guild  to  be  discoursed  with  as  to  the  letting  of 
the  miln  for  the  greatest  advantage  of  the  poor." 

Documentary  evidence,  and  the  depositions  of  witnesses,  were 
given  in  evidence  with  respect  to  the  identity  of  the  Burrs,  which 
will  be  seen  to  be  fully  noticed  in  the  judgment. 

Mr,  Tinney  and  Mr.  liolfe,  for  the  relators. 

Mr.  Bickersteth  and  Mr.  Kindersley,  for  the  defendants,  the 
mayor,  bailiffs,  and  burgesses. 

The  Master  of  the  Eolls  : 

This  is  an  information  filed  by  the  Attorney-General,  at  the 
relation  of  certain  inhabitants  of  the  town  of  Berwick-upon- 
Tweed  ;  the  defendants  are  the  Corporation  of  that  town.  (His 
Honor  then  stated  the  prayer  of  the  bill,  and  the  two  indentures 

+  The  variations  of  this  name  are  it  is  quite  possible  that  they  may  be 
given  as  they  stand  in  the  report,  as      so  in  the  original  documents. — F.  P. 
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of  the  28th  May,  1658.)  The  second  conveyance  is  stated  to  be 
a  conveyance  made  in  consideration  of  8502.  due  to  the  poor. 
Now  it  is  extremely  important,  first,  to  know  what  is  meant  by 
the  850{.  due  to  the  poor.  It  appears,  however,  by  entries,  that 
at  this  time  the  town  of  Berwick-npon-Tweed  had  not  taken  the 
benefit  of  the  statute  of  Elizabeth,  and  had  not  raised  rates  under 
that  statute  for  the  relief  of  the  poor.  The  poor,  therefore,  could 
have  acquired  property  only  by  the  donations  of  benevolent  per- 
sons, and  it  must  be  intended  that  this  3501.  due  to  the  poor,  was 
a  sum  of  350Z.  which,  like  the  502.  given  to  the  use  of  the  poor 
by  Sir  Robert  Jackson,  had  arisen  from  the  donations  of  certain 
benevolent  persons.  Now,  the  second  conveyance,  like  the  first, 
would  not  create  the  legal  fee ;  the  churchwardens  and  overseers 
not  being  a  corporation,  could  not  take  the  legal  fee,  because  it 
was  limited  to  them  *and  their  successors  for  ever ;  if  they  had 
been  a  corporation  they  would  have  taken  the  legal  fee.  So  the 
other  conveyance,  which  was  a  conveyance  to  Crispe  for  life,  with 
remainder  to  such  persons  as  the  Corporation  should  from  time 
to  time  appoint  for  ever,  could  not  confer  the  legal  fee.  A  legal 
fee  cannot  be  created  in  individuals  without  the  use  of  the  word 
**  heirs,"  or  some  expression  which  is  equivalent  to  the  effect  of 
the  term  ''heirs."  With  respect  to  charitable  trusts,  the  Court 
does  not  adhere  to  form ;  the  Court  always  looks  at  the  intention, 
and  the  intention  here  was  plainly  to  constitute  a  charity  which 
was  to  endure  for  ever.  It  appears  by  one  memorandum  only  in 
the  guild  books,  that  it  is  stated  that  these  conveyances  were  a 
security  to  the  poor ;  and  it  has  been  said  at  the  Bar,  that  the 
security  to  the  poor  must  mean  a  redeemable  security,  and,  there- 
fore, that  the  Corporation  might  resume  these  lands  at  any  time 
by  shewing  that  the  consideration  in  respect  of  which  the  con- 
veyances were  made  by  way  of  security,  had  been  satisfied  to  the 
use  of  the  poor.  Now  I  do  not  apprehend  that  security  to  the 
poor  has  at  all  the  meaning  which  is  contended  for  here,  because 
it  was  in  truth  a  security  to  the  poor  if  it  were  meant  to  be  a 
perpetual  conveyance,  for  it  secured  to  the  poor  the  revenues  of 
those  lands,  in  the  place  of  leaving  the  monies  given  to  the  use 
of  the  poor  in  the  coffers  of  the  Corporation,  which  might  be 
dissipated  and  lost ;  and  in  that  sense  it  appears  to  me  the  term 
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"security*'  is  used  in  that  memorandum.     I  am  of  opinion, 
therefore,  that  this  Court  must  decree  that  the  trusts  of  these 
two  conveyances  are  to  be  established  as  trusts  for  charitable 
purxx)8es.     The  next  question  is  as  to  what  charitable  purposes 
are  those  trusts  to  be  established.    Generally  speaking,  gifts  for 
the  use  of  the  poor  are  not  gifts  in  aid  of  the  poor-rates ;  because 
it  has  been  said,  in  other  cases,  that  gifts  in  aid  of  the  poor-rates 
would  be  gifts  *for  the  benefit  of  the  rich  and  not  for  the  poor  ; 
but  in  this  particular  case,  this  town  not  having  taken  the  benefit 
of  the  statute  of  Elizabeth,  and  never  at  this  time  having  raised 
poor-rates,  these  were  gifts  for  purposes  in  respect  of  which  poor- 
rates  were  to  be  levied  under  that  statute ;  these  gifts,  therefore, 
were  a  substitution  for  poor-rates;  poor-rates  having  been  adopted 
in  that  town  in  the  year  1729,  the  declaration  of  the  Court  must 
be,  that  these  were  gifts  in  aid  of  the  poor-rates.    It  appears  so 
far  from  the  Corporation  considering  these  conveyances  merely 
to  amount  to  redeemable  securities,  that  they  have  continued  to 
apply  the  revenues  of  the  lands  which  they  insisted  were  com- 
prised alone  in  these  two  conveyances  in  aid  of  the  poor-rates, 
down  to  the  present  (inie.     The  lands  of  which  they  have  thus 
applied  the  revenues  consist  of  twenty-five  acres ;  and  the  ques- 
tion is,  whether  those  twenty-five  acres  are  or  are  not  the  whole 
lands  comprised  in  those  two  conveyances  ?    For  the  Corporation 
it  is  said,  that  those  twenty-five  acres  comprise  all  the  lands,  and 
they  reason  thus :  the  lands  comprised  in  the  two  conveyances 
are  Graingbum  Mill,  with  the  lands  belonging  to  it,  Clay  Wall 
Lands,  and  the  lands  called  the  Burrs,  or  AUer  Bush.     That  it 
appears  by  a  certain  entry  in  the  guild  books  in  the  year  1620, 
that  the  Graingbum  Mill  was  at  that  time  erected  by  the  Corpora- 
tion, and  that  there  was  then  annexed  to  it  three  acres  of  land 
only  ;  that  it  appears  on  the  evidence  that  the  Clay  Wall  Lands 
consisted  of  five  acres  only,  making  together  with  the  three  acres 
of  land  of  the  Graingbum  Mill,  eight  acres  ;  and  the  revenues  of 
twenty-five  acres  having  been  constantly  applied  to  the  use  of 
the  charity,  that  it  must  be  intended  that  the  seventeen  acres  to 
make  up  the  twenty-five,  were  the  lands  described  under  the 
term  Burrs,  alias  AUer  Bush.     Now  this  would  be  a  most  reason- 
able conjecture  provided  there  was  no  evidence  in  the  cause ;  but 
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♦there  is  evidence  on  both  sides,  and  the  evidence  on  both  sides 
must  be  opposed  in  order  to  determine  on  which  side  the  weight 
of  evidence  applies.  (His  Honor  here  went  into  a  very  elaborate 
and  critical  review  of  the  evidence,  in  the  course  of  which  he 
shewed  instances  of  the  application  of  the  rent  of  the  Burrs  down 
nearly  to  the  eighteenth  century,  when  the  application  of  any 
part  of  these  rents  of  the  Burrs  ceased  for  the  use  of  the  poor 
and  was  wholly  carried  to  the  corporate  chest,  and  that  when  the 
Corporation  afterwards  applied  a  part  of  the  rent  which  they 
received  for  the  Burr  Lands  to  their  own  use  and  for  the  benefit 
of  the  Corporation  chest,  it  was  to  be  considered  as  a  gradual 
usurpation,  which  at  last  terminated  in  the  application  of  the 
whole  of  those  revenues  to  that  purpose.)  Under  these  circum- 
stances, therefore,  I  must  infer  that  the  lands  called  the  Burrs 
were  not  included  in  the  twenty-five  acres,  but  that  between  the 
year  1620  when  the  Graingburn  Mill  was  erected,  and  the  year 
1653,  when  these  conveyances  were  made,  there  had  been  by 
the  acts  of  the  Corporation  considerable  additions  made  to  the 
quantity  of  land  which  was  originally  annexed  to  the  Graingburn 
Mill;  and  that  the  land  called  the  Burrs,  therefore,  which  is 
stated  to  be  about  nine  or  ten  acres  in  quantity,  and  the  descrip- 
tion of  which  is  perfectly  known,  and  is  now  in  the  occupation 
of  a  person  of  the  name  of  Laing,  was  land  meant  to  be  com- 
prised in  the  second  feoffment,  in  addition  to  the  Clay  Wall 
Lands.  The  amount  of  the  consideration  which  is  there  stated 
to  have  been  S50L,  was  a  sum  at  that  time  of  very  considerable 
value  compared  to  the  .present  nominal  value  of  that  sum. 

Upon  the  whole,  therefore,  I  must  declare  that  the  Graingburn 
Mill,  with  the  twenty-five  acres  of  land,  together  with  the  land 
called  the  Burrs,  now  let  to  Laing,  *were  by  the  indentures  of 
the  28th  of  May,  1663,  devoted  for  ever  to  the  erecting  and 
upholding  a  house  for  the  reception  of  the  poor  of  the  said  town, 
and  for  the  maintenance  of  the  poor  therein;  and  that  the  same, 
being  purposes  which  were  by  law  to  be  provided  for  out  of  the 
poor-rates,  the  rents  of  the  said  mill  and  lands  are  applicable  in 
aid  of  the  poor-rates,  and  are  to  be  paid  by  the  defendants  to  the 
churchwardens  and  overseers  of  the  poor  accordingly ;  and  I 
must  refer  it  to  the  Master  to  take  an  account  of  the  rents  which 
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have  accrued  due  from  the  said  lands  called  the  Burrs  since  the 
year  1823,  when  the  same  was  claimed  for  the  use  of  the  poor  ; 
and  I  must  also  refer  it  to  the  Master  to  tax  the  costs  of  the 
relators  up  to  the  hearing,  and  direct  that  the  same  shall  be  paid 
by  the  defendants,  and  reserve  further  directions  and  subsequent 
costs. 

The  costs  to  be  taxed  costs  as  against  the  defendants,  and  the 
relators  to  be  paid  their  extra  costs  out  of  the  funds. 

The  Master  to  ascertain  what  lands  occupied  by  Laing  consist 
of  the  Burrs,  and  to  apportion  the  rents. 
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Mines  held  by  co-owners  are»  for  many  purposes,  partnership  property. 
They  are  liable  to  the  debts  of  the  partnership  and  debts  to  the  co- 
partnership; and  notwithstanding?  the  bankruptcy  of  a  partner  indebted 
to  the  co-partnership,  the  accounts  are  to  be  taken  beyond  the  time 
of  the  bankruptcy,  and  up  to  the  time  of  the  sale. 

[This  ease  is  more  shortly  but  sufficiently  reported  in  1  Buss. 
&  Mylne,  45.] 


1829. 
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HULKES   V.  IBAREOW.t 

(TamljTi,  264—268.) 

T.  H.,  by  his  will,  devised  certain  freehold  and  leasehold  property  to 
a  trustee,  upon  trust,  to  permit  his  son,  T.  E.  II.,  to  receive  the  rents 
during  his  life,  subject  to  the  payment  of  rents  and  performance  of  the 
covenants  reserved  and  contained  by  and  in  the  present  or  futiu-e  leases, 
whereby  the  leasehold  premises  were  or  should  be  held ;  and  also  all 
taxes,  fines,  and  expenses  attending  the  same ;  remainder  upon  trust  for 
the  8<ms  of  T.  E.  II.  in  fee,  as  tenants  in  common.  The  tenant  for  life 
became  bankrupt,  and  afterwards  died.  His  assignees  received  a  sum  of 
2,000/.  subsequent  to  the  bankruptcy  for  rents :  Held,  that  these  rents 
were  liable  to  the  fines  for  renewal. 

Thomas  Hulkes,  Esq.,  deceased,  being  possessed  of  considerable 
real  estate,  and  certain  renewable  leases  held  of  the  Dean  and 
Chapter  of  Rochester,  by  his  will,  dated  the  22nd  day  of  August, 
1805,  gave  and  devised  unto  Francis  Barrow  his  dwelling-house, 


1.S29. 
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Leach,  M.R. 

[  2«4  ] 


t  See  nov  the  Trustee  Act,  1893,  e»  19. 
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HuLKKs  TFarehouBeSy  com  windmill,  and  other  hereditaments,  freehold 
Baxkow.  and  leasehold,  in  Stroud,  and  St.  Margaret,  next  the  city  of 
Rochester,  upon  tmst  that  he,  the  said  Francis  Barrow,  his 
heirs,  executors,  or  administrators,  should  from  and  after  his 
decease  from  time  to  time  permit  and  suffer  his  younger  son 
Thomas  Edward  Hulkes,  the  late  father  of  the  plaintiffs,  to 
receive  and  take  the  rents  and  annual  profits  of  all  his  said 
freehold  and  leasehold  messuages,  tenements,  lands,  grounds, 
hereditaments,  and  premises,  as  and  when  the  same  should 
respectively  accrue  and  become  due  and  payable  for  and  during 
the  term  of  his  natural  life,  for  his  own  use  and  benefit,  subject 
to  the  payment  of  the  rents  and  performance  of  the  covenants 
and  agreements  reserved  and  contained  or  to  be  reserved  and 
contained  in  and  by  the  present  or  future  leases,  whereby  such 
leasehold  premises  were  or  should  be  held;  and  also  all  taxes, 
[  *205  ]  fines,  and  expenses  attending  the  same  premises ;  and  from  "^and 
immediately  after  the  decease  of  his  said  son  T.  E.  Hulkes, 
subject  as  aforesaid,  it  was  his  will  that  the  said  Francis  Barrow, 
his  heirs,  executors,  and  administrators,  should  stand  seised  and 
possessed  of  the  said  freehold  and  leasehold  messuages,  tene- 
ments, hereditaments,  estates  and  premises  last  thereinbefore 
mentioned  to  be  thereby  devised  and  bequeathed  to  him,  upon 
trust  for  all  and  every  the  son  and  sons  of  his  said  son  Thomas 
Edward  Hulkes,  lawfully  begotten  or  to  be  begotten,  if  more  than 
one,  as  tenants  in  common,  and  not  as  joint  tenants,  and  the 
heirs  of  their  respective  bodies  lawfully  issuing. 

The  testator  died ;  and  Thomas  Edward  Hulkes,  having  entered 
into  business,  had  become  indebted  to  D.  H.  Day  &  Co.,  liis 
bankers,  in  the  sum  of  10,000i.  and  upwards,  and  by  indenture 
bearing  date  the  7th  day  of  December,  1820,  he  conveyed  and 
assigned  all  his  life-interest  in  the  said  several  estates  and 
premises  by  the  will  of  the  testator  devised  and  bequeathed  to 
him  for  life  respectively  to  David  Hermitage  Day,  one  of  the  firm 
of  D.  H.  Day  &  Co.,  with  power  to  receive  the  rents  and  profits 
of  the  said  estates,  and  apply  the  same  in  the  payment  and 
discharge  of  the  said  alleged  debt  of  10,000/.  and  interest,  in 
manner  therein  mentioned,  subject  to  the  payment  of  the  rent 
and  the  performance  of  the  covenants ;  and  it  was  agreed  that 
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P.  H.  Day  might,  by  and  oat  of  the  monies  which  should  come      Huiikbs 
to  his  hands,  pay  or  discharge  all  sum  and  sums  of  money      bajulow. 
payable  for  rents,  the  expenses  of  performing  the  covenants  in 
the  leases  under  which  the  same  were  or  might  be  held,  the 
expenses  of  repairing,  or  for  or  on  account  of  any  taxes,  charges, 
rates,  fines,  or  other  outgoings. 

D.  H.  Day  thereupon  entered  into  possession,  and  received  the 
rents. 

On  the  9th  day  of  May,  1821,  a  commission  of  bankrupt  was  [  266  ] 
issued  against  Thomas  Edward  Hulkes,  under  which  he  was 
found  and  declared  bankrupt.  T.  E.  Hulkes  died  on  the  80th 
day  of  January,  1824,  leaving  the  infant  plaintiffs,  his  only  chil- 
dren, him  surviving,  who  thereupon  became  entitled  to  the  said 
freehold  and  leasehold  premises. 

The  bill  stated  the  preceding  facts,  and,  after  praying  that 
the  testator's  will  might  be  established,  and  the  trusts  thereof 
executed,  prayed  that  the  said  D.  H.  Day  might  be  decreed,  out 
of  the  rents  and  profits  of  the  said  premises  received  by  him,  to 
pay  and  satisfy  all  fines  and  fees  and  expenses  necessary  for  the 
renewal  of  any  lease  neglected  to  have  been  renewed  during  the 
time  of  his  possession  of  the  said  premises,  or  his  receipt  of  the 
rents  and  profits  thereof,  or  such  proportion  of  the  said  fines, 
fees,  and  expenses,  as  in  the  judgment  of  this  honourable  Court 
ought  to  be  paid  in  respect  of  the  life  estate  or  interest  of  the 
said  Thomas  Edward  Hulkes  in  the  said  premises. 

A  supplemental  bill  was  afterwards  filed,  stating  that  an  action 
had  been  commenced  against  the  said  David  Hermitage  Day  by 
the  assignees  of  the  bankrupt,  and  that,  by  a  verdict  in  favour  of 
the  assignees,  the  instrument  under  which  D.  H.  Day  received 
the  rents  and  profits  of  the  estates  was  found  to  be  void,  being 
taken  by  the  defendant  Day  with  the  knowledge  of  T.E.  Hulkes's 
insolvency,  and  that  D.  H.  Day  had  alleged  that  he  had  paid  over 
all  the  money  he  had  received  to  the  assignees. 

This  supplemental  bill  charged  that  D.  H.  Day  had  not  acted 
correctly,  and  was  still  answerable  to  the  plaintiffs,  inasmuch  as 
he  ought  from  time  to  time,  as  *necessity  required,  to  have       [  •267  ] 
renewed  the  leases,  and  done  the  repairs ;  and  that  the  assignees 
could  only  have  recovered  from  him  the  surplus. 
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HuLKxs  D.  H.  Day,  by  his  ans'wer,  stated  that  he  bad  paid  over  the 

Bakkow.     rents  amounting  to  2,0092. 14^.  Qd.^  besides  costs  to  the  assignees, 

and  that  since  the  verdict  he  had  received  50Z.  on  account  of  the 

rent. 

Mr.  Bickersteth  and  Mr.  Beatnes,  for  the  plaintiffs  : 

The  question  for  the  consideration  of  the  Court  is,  whether  the 
plaintiffs,  who  under  the  will  of  Thomas  Hulkes  are  by  the  death 
of  their  father  become  entitled  to  this  property,  can  call  on  those 
who  have  received  the  rents  to  pay  the  fines  for  the  renewal  of 
the  leases.  It  is  immaterial  whether  there  be  in  the  leases  any 
covenant  by  the  lessors  to  renew  the  interests  of  the  lessees ;  it 
is  suf&cient  that  there  has  been  a  habit  of  renewal,  and  the 
tenant  for  life  and  those  claiming  under  him  are  not  entitled  to 
any  thing  until  the  payment  of  the  fines.  Mr.  Day,  having 
received  the  rents,  is  liable,  notwithstanding  the  action  and 
verdict  against  him,  for  the  fines  for  renewal. 

Mr.  PembertoHy  for  D.  H.  Day : 

All  the  money  has  been  received  from  Mr.  Day  by  the  assignees 
of  the  tenant  for  life,  except  about  fifty  pounds,  which  he  has 
since  received.  The  decree  against  him  wilf  be  to  deliver  up  the 
deeds  in  his  possession  to  the  plaintiffs,  and  to  bring  into  Court 
the  sum  of  50/. ;  the  bill  should  then  be  dismissed  as  against 
him. 

Mr.  Barber,  for  the  assignees,  was  instructed  to  resist  the  bill 
altogether : 

Why  are  the  plaintiffs  to  have  a  preference  for  the  sum  of 
[  •268  ]       2,009/.  over  the  other  creditors  *of  the  bankrupt  ?  at  most  it  is 
but  a  debt,  and  the  plaintiffs  cannot  have  a  specific  lien  on  that 
sum. 

The  Master  of  the  Bolls  was  of  opinion  that  after  the  action 
at  law,  Mr.  Day  was  not  answerable  for  the  fines  for  renewal. 
Declare  that  defendant  Day  pay  the  60/.,  into  Court,  and  bring  in 
the  deeds ;  the  bill  to  be  then  dismissed  as  against  him.  Declare 
that  the  rents  received  by  the  assignees  from  Day,  are  to  be 
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considered  as  received  subsequent  to  the  bankruptcy,  and,  as      Hulkes 
such,  liable  to  the  fines  and  expenses  of  renewal.  habbow. 

The  assignees  are  liable  to  the  amount  received  from  the 
defendant  Day,  after  deducting  the  expenses  of  recovering  it 
beyond  the  taxed  costs.  The  bankrupt's  estate  is  entitled  to 
costs,  charges,  and  expenses. 

Enquire  what  now  would  be  the  fine  to  be  paid  to  the  lessors,  the 
Dean  and  Chapter  of  Rochester,  in  order  to  place  the  plaintiffs  in 
the  same  situation  as  they  would  have  been  if  the  lease  had  been 
renewed  according  to  the  habit  of  renewing  of  the  Dean  and  Chapter. 

Enquire  what  are  the  costs,  charges,  and  expenses  of  the 
assignees  in  recovering  from  the  defendant  Day  the  sum  of 
2.009^.,  that  being  the  fund  liable  to  pay  the  fines  for  renewal. — 
Reg.  Lib.  A.  1829,  fol.  417. 


LOKD  DORCHESTER  v.  THE  EARL  OF  1829. 


EFFINGHAM. 


Der.  16. 


(Tamlyn,  279-281.)  ^'^^  ^^"^^ 

,  Lbach,  M,R. 

Executors  depositmg  monies  belonging  to  the  estate,  with  the  same         r  279  ] 
persons  as  the  testator  intrusted  with  his  monies  in  his  lifetime,  although 
they  are  not  bankers,  are  not  liable  for  a  loss  sustained  by  their 
bankruptcy. 

This  was  a  suit  for  carrying  into  execution  the  will  of  the 
late  Lord  Dorchester,  and  the  cause  now  coming  on  for  further 
directions,  the  question  was,  whether  Mr.  T.  P.  Courtenay,  the 
surviving  executor,  should  be  personally  charged  with  the  loss  of 
1,577Z.  14».  2d.  occasioned  by  the  failure  of  Messrs.  Goodall  and 
Turner,  or  that  the  loss  should  fall  upon  the  estate  of  the  testator  ? 

At  the  original  hearing  it  was  ordered,  that  the  Master  should 
enquire,  whether  any,  and  what  sum  of  money  forming  part  of 
the  several  balances  reported  due  from  the  defendants  upon  the 
several  accounts  in  the  Master's  report  mentioned,  or  which 
should  be  reported  due  from  them,  or  any  of  them,  upon  the 
accounts  thereinbefore  directed  to  be  taken,  or  carried  on,  were 
at  any  time  or  times,  and  when,  deposited  by  the  defendants 
Richard  Earl  of  Effingham,  Thomas  Carleton,  and  Thomas  Pere- 
grine Courtenay,  or  any  of  them,  in  the  hands  of  any  and  what 
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DoBOHssTEB  bankers  or  agents,  or  were  received  by  such  bankers  or  agents, 
Effingham,  and  whether  they  at  any  time,  and  when,  became  bankrupts ; 
and  whether  any  and  what  sum  or  sums  of  money,  forming  part 
of  such  respective  balances,  remained  in  the  hands  of  such 
bankers  or  agents  at  the  time  of  their  becoming  bankrupts.  And 
the  Master  was  to  state  any  special  circumstances. 

The  Master  by  his  report  found,  that  the  several  sums  of 
[  ^280  ]  money  therein  mentioned  had  been  received  by  *Messrs.  Goodall 
and  Turner  as  the  bankers  of  the  executors,  and  that  a  balance 
of  1,577Z.  148.  2d.  remained  due  from  them  at  the  time  of  their 
bankruptcy.  And  the  Master  found  the  following  special  circum- 
stances :  That  the  testator  for  several  years  preceding  his  death 
employed  Messrs.  Goodall  and  Turner,  of  Garlick  Hill,  London, 
merchants,  as  his  agents  in  London,  they  having  succeeded  to 
the  business  of  Sir  Brook  Watson,  who  was  an  old  and  intimate 
friend  of  the  testator.  That  they  were  empowered  by  the  testator 
to  receive  the  dividends  upon  his  stock,  and  they  accordingly 
received  the  same  until  his  death,  at  which  time  there  was  a 
balance  of  265Z.  16^.  8d.  in  their  hands  ;  and  that  after  the  death 
of  the  testator  the  defendants,  the  executors,  continued  to  employ 
the  said  Messrs.  Goodall  and  Turner  as  their  bankers,  attornies, 
or  agents,  in  like  manner  as  they  had  been  employed  by  the 
testator  in  his  lifetime ;  and  that  all  monies  which  came  to  the 
hands  of  the  defendants,  the  executors,  were  paid  into  the  house 
of  Messrs.  Goodall  and  Turner  on  the  executorship  account  of  the 
defendants.  And  he  found  that  Messrs.  Goodall  and  Turner 
were  merchants  trading  principally  to  Canada,  and  not  bankers 
generally;  that  a  commission  of  bankrupt  was  issued  against 
them  in  the  month  of  June,  1817,  by  the  description  of  William 
Goodall  and  John  Turner,  of  Garlick  Hill,  in  the  city  of  London, 
merchants  and  copartners,  dealers  and  chapmen,  upon  which 
they  were  declared  bankrupts ;  at  which  time  there  remained  in 
their  hands  a  balance  of  1,577Z.  148.  2d.  due  to  the  said  executors 
as  thereinbefore  mentioned. 

The  will  of  the  testator  did  not  contain  any  clause  to  indemnify 
the  trustees  against  any  loss  which  might  happen  to  the  trust 
property  by  being  deposited  with  any  banker  or  other  person  for 
safe  custody. 


Ekfinghah. 

L281] 
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Mr.  Tin7iei/  and  Mr.  Walker,  for  the  plaintiffs.  Dorchester 

r. 

Mr.  Bickersteth,  for  the  executors. 

Mr  Teedy  for  Lady  Dorchester  and  another. 

The  Master  of  the  Bolls  thought  that  no  blame  could  be 
imputed  to  executors,  who  employed  the  same  persons  as  the 
testator  had  placed  confidence  in.  An  executor  was  not  charge- 
able unless  he  acted  from  corrupt  motives,  or  crassa  negligentm. 
It  was  not  the  practice  of  the  Court  for  executors  themselves  to 
apply  to  pay  monies  into  court.  The  Court  does  not  act  too 
rigidly  towards  executors,  the  oflSce  being  a  difficult  one;  if  it 
did,  no  one  would  be  found  to  act  as  executor. 

His  Honor  decreed  that  the  executors  were  not  liable  for  the 
monies  lost  by  the  failure  of  Messrs.  Goodall  and  Turner. — Reg. 
Lib.  B.  1829,  fol.  633. 


LEES  V.  NUTTALL.t  J^^t 

Sov.  24. 

(Tamlyn,  282—287  ;  S.  G.  1  Russ.  &  Mylne,  53—54  ;  aflftrmed  

2  Mylne  &  Keen,  819.)  We»tmimter 

An  attorney  having  been  employed  to  purchase  an  estate  for  his  client,  Leach,  M.R. 
entered  into  a  contract  in  his  own  name,  and  insisted  upon  holding  it  in      ...         , 
his  own  right :  ^ l^^  ' 

Decreed  to  convey  to  his  client,  the  plaintiff.  „  ,    19  20 

The  plaintiff,  (in  right  of  his  wife,)  and  her  sister,  as  the  next         ^ord 
of  kin  of  Henry  Wallis  the  younger,  were  entitled  for  the  residue    brougham, 
of  two  terms  of  1,000  years  each  to  certain  lands  within   the       [  282  ] 
X^arish  of  Long  Eaton  as  a  security  for  certain  sums  of  money, 
and  the  plaintiff  was  in  the  possession  or  occupation  of  the  mort- 
gaged premises,  or  in  receipt  of  the  rents  and  profits  thereof. 

The  bill,  after  stating  these  facts,  set  forth,  that  the  defendant 
Nuttall  was  a  solicitor,  and  had  ])een  employed  by  the  plaintiff 
to  purchase  the  equity  of  redemption  from  Mr.  William  Walker, 
the  heir-at-law  of  the  mortgagor ;  but  that  the  defendant  Nuttall 
purchased  the  estate  on  his  own  account.     The  agreement  between 

*  The  Statute  of  Frauds  has  no  Cox,  15),  and  in  some  cases  which 

application  to  trusts  arising  by  con-  have  followed  that  case,  the  attention 

struction  of  law.     In  the   case   of  of  the  Judge  whs  not  called  to  s.  S 

BitrUm  V.  FirJceregill,  IB.  R.  1  (1  of  the  Statute  of  Frauds.—O.  A.  S. 

7—2 
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LKE8        Nuttall  and  Walker  bears  date  the  29th  day  of  March,  1824  ;  and 

NuTTALL.     the  bill  prayed,  that  it  might  be  declared  that  the  defendant 

Nuttall  was  a  trustee  thereof  for  the  plaintiff,  and  that  he  should 

convey  the  same  to  the  plaintiff  on  receiving  from  the  plaintiff 

the  purchase-money. 

B.  Bonsell  who  married  a  daughter  of  the  plaintiff,  Sarah  the 
wife  of  John  Bonsell,  and  Elizabeth  Lees  spinster,  deposed,  that 
the  defendant  Nuttall  was  employed  as  the  solicitor  of  the  plaintiff 
from  the  year  1817,  up  to  the  month  of  March,  1824,  and  fre- 
[  •283  ]  quently  *came  to  the  plaintiff's  house  on  professional  business. 
That  the  plaintiff,  in  the  presence  of  deponent,  consulted  the 
defendant  Nuttall  about  the  propriety  of  purchasing  the  equity 
of  redemption  or  reversion  of  the  estate  and  premises,  and  that 
Nuttall  advised  the  plaintiff  to  become  the  purchaser,  and  that 
the  plaintiff  authorised  Nuttall  to  effect  the  purchase  on  the  best 
terms  he  could. 

Mr.  Girling  proved  a  letter  from  Walker  to  the  plaintiff,  dated  the 
25th  of  March,  1824,  offering  to  sell  the  property  to  him  for  1,200/., 
and  that  he  delivered  it  to  the  plaintiff  on  the  following  day.+ 

Lees  the  younger  deposed,  that  he  went  to  the  defendant 
Walker  by  the  direction  of  the  plaintiff,  and  told  him  he  was 
come  to  purchase  the  estate,  and  to  give  him  the  money  for  it 
mentioned  in  his  letter,  that  the  defendant  Walker  said  very  well, 
and  so  it  was  concluded  ;  but  that  the  defendant  Walker  refused 

to  go  over  to to  sign  a  more  formal  agreement  by  reason 

of  his  being  lame,  when  the  deponent  said,  we  will  send  a  lawyer 
over.  This  witness  further  deposed,  that  on  the  27th  of  March, 
1824,  he  went  to  the  office  of  the  defendant  Nuttall,  by  the 
direction  of  the  plaintiff,  and  then  told  him  that  the  plaintiff  had 
bought  the  estate  for  l,200i. ;  when  Nuttall  got  up  in  a  violent 
rage  and  began  to  swear,  and  said,  ''  You  have  ruined  yourself 
and  your  family,  and  I  have  been  over  there,  what  I  have  been 
building  up  you  have  been  pulling  down  ;  why  did  not  you  come 
over  to  me  at  the  first?"  and  afterwards  Nuttall  said,  *'You 
[  •284  ]       know  I  was  buying  *it  for  you."     (The  rest  of  this  witness's 

f  This  letter  was,   from  circum-  on  the  ground  of  equitable  fraud, 

stances  attending  it,  considered  to  be  and  that  Nuttall  was  a  trustee  for 

only  a  proposal,  and  the  plaintiff's  the  plaintiff, 
counsel  then  proceeded  with  the  case 
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evidence,  and  the  testimony  of  the  other  witnesses,  are  set  forth        Lees 
in  his  Honor's  judgment.)  Nuttall. 

3/r.  Peiyys  and  Mr.  Kenyon  Parker,  for  the  plaintiff. 

3/r.  BickersteiJi  and  Mr.  Thonuzs  Parker,  for  the  defendant 
Nuttall. 

Mr.  Douglas,  for  the  defendant  Walker. 

The  Master  of  the  Bolls: 

Mr.  Walker  must  have  the  bill  dismissed  against  him  with 
costs.  Mr.  Walker,  it  appears,  has  conveyed  the  fee  of  the 
estate,  which  carries  with  it  the  equity  of  redemption  to  Mr. 
Nuttall,  consequently  there  is  no  purpose  for  which  Walker  could 
be  brought  before  the  Court.  In  truth  the  plaintiff  never  had 
any  equity  against  Walker,  because  the  alleged  agreement  with 
Walker  is  not  an  agreement  which,  in  a  court  of  equity,  would 
have  bound  Walker ;  at  all  events,  therefore,  Mr.  Walker  must 
be  dismissed,  and  have  his  costs. 

W'ith  respect  to  the  other  part  of  the  case,  however  strenuously 
and  ingeniously  it  may  be  argued,  it  is  difficult  to  conceive  a  case 
more  c.ear  in  point  of  fact  than  this  is.  Mr.  Halls  says,  in  the 
month  of  March,  1824,  he  was  present  at  a  conversation  between 
Nuttall  and  the  plaintiff;  that  the  plaintiff  then  explained  to 
Nuttall  the  motives  which  he  had  to  desire  to  become  the  purchaser 
of  this  particular  property ;  that  Nuttall  strongly  recommended 
him  to  become  the  purchaser,  and  that  the  plaintiff  gave  him  an 
authority  to  buy  at  such  price  as  in  his  discretion  he  thought 
proper.  The  evidence  of  Mr.  Halls  in  this  respect  is  confirmed  by 
two  members  *of  the  family ;  they  do  not  name  the  particular  [  •285  ] 
day,  but  they  state  the  conversation  precisely  to  the  same  effect 
as  Mr.  Halls  has  stated  it. 

Mr.  Halls  goes  on  to  state,  that  at  another  time  Nuttall  and  he 
conversed  together  on  the  subject  of  the  plaintiff's  purchase; 
that  it  was  observed  by  Nuttall,  that  the  plaintiff  had  no  money, 
and  that  he  could  not  become  the  purchaser ;  and  Mr.  Halls  then 
asked  Nuttall,  suppose  I  were  to  assist  him  with  the  money, 
could  it  be  secured  on  the  property  ?  Now,  Nuttall  answered  it 
could  be  secured  by  a  mortgage  of  the  property,  and  Nuttall 
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LBE8  proceeded  to  say,  "I  think  in  this  case  it  would  be  wise  that 
NuTTALL.  there  should  be  a  written  authority  given  by  the  plaintiff  to  you 
and  to  me,  (that  is  to  Nuttall  and  Hall,)  not  only  to  buy  the 
property,  but  to  sell  it  again,  so  as  to  afford  an  immediate 
repayment  of  the  money  that  you,  Hall,  as  his  friend,  should 
advance  towards  the  purchase."  And,  upon  that  occasion, 
Nuttall  says,  "  I  will  shew  you  what  sort  of  an  authority  it 
should  be,"  and  he  immediately  writes  a  paper,  which  is  produced 
in  evidence,  in  which  the  plaintiff  is  made  to  request  Mr.  Nuttall, 
to  prepare  a  power  of  attorney,  to  authorize  him  and  Halls  to 
purchase  the  property,  and  then  to  re-sell  it,  with  a  view  to  the 
payment  of  what  should  be  advanced  by  the  plaintiff's  friends. 
Now  it  is  impossible  to  say  that  there  can  be  the  least  doubt  on 
these  facts,  that  Nuttall  had  consented  to  become  the  agent  of 
the  plaintiff  for  the  purpose  of  this  purchase.  But  suppose  all 
this  was  out  of  the  question,  suppose  we  knew  nothing  of  the 
transaction  except  what  takes  place  after  the  agreement  which  is 
made  in  consequence  of  the  intei-vention  of  Mr.  Girling,  a  medical 
gentleman,  who  attended  both  families ;  this  agreement  (and  it  is 
considered  a  parol  agreement  only)  appears  to  have  been  made 
[  •286  ]  on  the  24th  of  March.  This  *agreement  being  made,  Mr.  Hall 
and  the  plaintiff  met  on  the  26th ;  they  attend  Mr.  Nuttall,  for 
the  very  purpose  of  having  a  regular  written  agreement  prepared, 
in  order  to  make  it  a  binding  contract.  Now  the  very  circum- 
stance of  their  attending  on  Mr.  Nuttall  for  this  purpose,  is  a 
most  strong  corroboration  of  the  fact,  that  Mr.  Nuttall  was  con- 
sidered by  the  plaintiff  as  his  attorney  for  this  purpose. 

When  they  tell  Mr.  Nuttall  that  the  plaintiff  has  engaged  to 
pay  1,200Z.,  and  agreed  with  him  to  prepare  a  written  agreement, 
Mr.  Nuttall  says,  **Why  you  have  thrown  2  or  800i.  away;  if 
Girling  had  not  interfered,  and  this  transaction  had  been  left 
to  me,  I  should  have  been  able  to  have  purchased  this  for  2  or 
8(X)Z.  less ;  you  have  in  truth  thrown  away,  therefore,  this  sum. 
Now  my  recommendation  to  you  (and  it  is  a  recommendation  in 
his  character  of  attorney)  is,  that  you  should  immediately  go  to 
Mr.  Walker,  and  be  off  this  agreement  if  you  can."  This  is  the 
recommendation  that  Mr.  Nuttall  gave. 

Well,  now,  suppose  there  was  nothing  else  in  the  case ;  here 
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these  parties  apply  to  Mr.  Nuttall  as  their  solicitor  with  respect        Leks 

to  this  purchase,  as  their  agent  in  this  purchase,  and  he  advises     nuttall. 

them,  that  they  have  given  too  much,  and  recommends  it  to  them 

to  endeavour  to  be  off  the  bargain.    They  are  not,  however,  at 

all  disposed  to  follow  this  advice,  they  are  content  with  the  sum 

which  is  agreed  to  be  given.     Now,  this  is  on  the  26th  ;  on  the 

2Tth,  there  is  a  conversation  with  Mr.  Halls,  and  he  repeats  to 

Mr.  Halls  what  he  had  said  to  Girling  and  the  plaintiff's  son, 

he  tells  him  they  have  given  this  sum  of  money,  and  that  he 

considers   it  was   so  much   money  thrown  away.      The  27th 

happened  to  be  on  Saturday ;  on  the  Monday,  Mr.  Nuttall  goes 

to  *Walker  and  enters  into  a  written  agreement  with  him  to       [  •287  ] 

purchase  this  property,  which  he  had  told  the  plaintiff's  son  and 

Girling  that  he  had  given  2  or  800Z.  too  much  for ;  he  agrees  to 

purchase  it  for  1,100Z.,  giving  himself,  therefore,  nearly  200Z. 

more  than  he  stated  ought  to  be  given,  and  as  to  which  he 

advised   them  to  decline  the  purchase  because  the  price  was 

excessive. 

This  circumstance  alone  would  fix  on  Nuttall  the  character  of 
agent  in  this  transaction,  and  would  make  it  impossible  for  him 
to  hold  this  purchase  to  his  own  use.  1  am  clearly  of  opinion, 
therefore,  that  Mr.  Nuttall  must  be  considered  as  a  trustee  for  the 
plaintiff,  and  that  upon  payment  of  the  purchase-money  by  the 
plaintiff,  he  must  be  directed  to  convey  the  equity  of  redemption 
of  this  estate  to  the  plaintiff,  and  all  other  parties  must  join  in 
that  conveyance.  Mr.  Walker  is  certainly  not  a  necessary  party 
to  that  conveyance,  having  already  conveyed  the  fee  of  the 
estate,  which  carries  with  it  the  equity  of  redemption  to  the 
plaintiff  Nuttall. 

The  plaintiff  must  pay  Walker  his  costs  of  this  suit;  and 
Mr.  Nuttall  must  pay  to  the  plaintiff  his  costs,  excepting  the  costs 
to  be  paid  by  the  plaintiff  to  Walker. 

The  defendant  Nuttall  appealed  from  this  decision,  as  shortly         1834. 
noted  in  2  Mylne  &  Keen,  819.     The  Lord  Chancellor  (Lord    ^^^^  ^o. 
Brougham)  considered  the  case  made  by  the  bill  to  be  fully 
established  by  the  evidence,  and  affirmed  the   decision  of  the 
Court  below. 
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1830.  BAILY  V.  TAYLOR. 

(Tamlyn,  295—306.) 

[A   MORE  concise    but    sufficient   report   of   this  case  from 
1  Buss.  &  Mylne,  78,  will  be  found  in  32  R.  R.] 


1830.  HODDER  t;..  RUFFIN. 

•^!!l?^-  (Tamlyn,  341-344.) 

W^^tmingfer  j^  piircliaser  in  this  Court  haying  resold  with  a  profit  before  his  pur- 

Lbach  M  R.  chase  was  confirmed,  the  person  to  whom  he  has  sold  is  to  be  considered 

r  <iii  1*  ^  ^  substituted  purchaser,  and  must  pay  the  additional  purchase  moo^ 

'-        -'  into  Court  for  the  benefit  of  the  parties  to  the  suit. 

Under  a  decree  for  sale  in  this  cause  in  1806,  Mr.  John 
Simmons,  in  1808,  purchased  lot  86  at  the  sum  of  1,020Z.  on 
behalf  of  a  Mr.  Thomas  Milton.  Two  of  the  plaintiffs  employed 
George  Hiffey  to  open  the  biddings  at  1,2002.,  which  he  did,  and 
the  Court  ordered  him  to  pay  800/.  into  Court  by  way  of  deposit, 
which  was  accordingly  done.  At  the  next  sale  no  person  offered 
beyond  the  1,200Z.  On  the  dlst  of  December,  1808,  Richard 
Martin,  one  of  those  two  plaintiffs,  agreed  with  William  Alston 
that  the  latter  should  be  considered  the  purchaser,  and  he 
accordingly  repaid  them  the  800i.  Subsequently  Alston  verbally 
agreed  with  William  Hills  that  the  latter  should  take  the  pur- 
chase off  his  hands.     In  June,  1818,  Messrs.  C ,  the  plaintiff's 

[  •842  ]       solicitors,  wrote  Alston  to  remit  them  the  remaining  900Z.,  *that 
they  might  pay  it  into  Court ;  and  he  having  communicated  it  to 

Hills,  the  latter  remitted  the  900i.  to  the  Messrs.  C .     In 

1818,  Hills  paid  to  Alston  the  sUm  of  600/.,  of  which  300Z.  was 
the  deposit,  and  the  remaining  800/.  for  interest  thereon  and  as 

a  profit.!     Messrs.  C did  not  pay  the  900/.  into  Court;  but 

on  the  2nd  of  May,  1818,  obtained  the  Master's  report,  which 
found  that  Hiffey  made  the  advance  as  agent  to  William  Alston. 

By  a  subsequent  report,  the  Master  found  that  the  Messrs.  C 

received  the  900/.  in  part  perfommnce  of  the  contract  of  pur- 
chase of  the  said  William  Alston,  and  at  his  request  and  by  his 

t  So  that  Hill  hod  to  pay  1,500/.      300/.  more  than  the  price  offered  at 
altogether  for  the  purchase,   being      the  sale  by  the  Court. 
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direction,  and  for  the  purpose  of  being  paid  into  Court  by  them      Hoddkb 
as  solicitors  to  the  plaintiffs ;  and  that  they  had  not  then  been  in      ruffin. 
any  manner  employed  by  the  said  William  Hills  as  his  attorney 
and  solicitor,  or  otherwise. 

Mrs.  Burdett,  the  purchaser  of  another  lot,  claimed  a  right  of 
passage,  and  brought  an  action,  wherein  the  damages  and  costs 

amounted  to  llOL,  which  was  paid  by  the  Messrs.  C .    The 

balance  due  to  Hills  on  the  900Z.  sent  to  C had  been  paid  to 

him. 

The  Master  found,  that  the  900Z.  would  have  purchased  1,590Z. 
8  per  cent.  Bank  Annuities,  and  that  the  dividends  thereon 
amounted  to  725Z.,  both  which  sums  the  Court  ordered  Messrs. 

C to  pay,  but  they  had  gone  out  of  the  jurisdiction  of  the 

Court.    The  Master  found  an  admission  by  William  Hills  that 

the  Messrs.  C had  repaid  him  the  900Z.  and  interest.     The 

petition  prayed,  that  Alston  or  Hills   might  be  declared  the 
purchaser ;  and  that  they,  or  one  of  them,  might  transfer  to  the 
Aceountant-General  1,590Z.  8  per  cent,  stock,  and  pay  into  the 
Bank  725?.  ♦cash  for  dividends  down  to  July,  1828,  and  all      [•343] 
subsequent  dividends. 

Mr.  Tinney  and  Mr.  Wray,  for  the  petitioners. 

Mr.  Ching,  for  Hills. 

Mr.  Kindersley,  for  the  purchaser. 

The  Master  of  the  Bolls: 

In  this  case  the  order  was  not  even  confirmed  when  the  800Z. 
profit  of  the  re-sale  was  made.  The  Court  never  confirms  an 
order  where  the  purchaser  has  made  a  profit,  unless  he  bring 
the  profit  he  has  made  into  Court.  I  can  only  look  at  Hills 
and  Alston,  the  one  as  a  purchaser,  the  other  as  a  substituted 
purchaser;  but  neither  of  them  have  been  confirmed  by  the 
Court.  1  cannot  allow  Hills  to  say  that  he  was  not  considered  a 
substituted  purchaser,  altholigh  he  was  never  confirmed.  Hills 
underhand  deals  with  Alston ;  he  pays  Alston  what  he  ought  to 
have  paid  into  Court ;  and  Hills,  instead  of  desiring  to  be  substi- 
tuted in  the  first  place,  filed  a  bill  against  Alston.    If  a  man 
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HoDDEB  makes  a  contract  before  the  party  of  whom  he  pm-chases  has  had 
RuFFiN.  his  purchase  confirmed,  he  becomes  a  purchaser  under  the  Court. 
This  suit  has  not  been  conducted  regularly:  it  is  a  most  shameful 
case ;  and,  in  consequence  of  this  very  case,  an  order  of  Court 
has  been  made  that  the  solicitor  for  the  plaintiff  should  not  be 
solicitor  for  the  purchaser.  The  commissioners  recommended 
that  order  upon  this  very  case.  Mr.  Alston  enters  into  an  agree- 
ment to  transfer  his  contract  before  he  had  acquired  a  title  under 
the  decree  of  this  Court:  this  must  be  for  the  benefit  of  the 
parties  in  the  suit,  and  not  for  his  own  personal  profit.  The 
parties  to  the  suit  became  entitled  to  receive  the  800L  and  the 
[  •344  ]  1,200Z. ;  they  are  also  entitled  to  receive  *intere8t  on  the  1,200/. 
until  the  purchase  is  completed,  from  one  or  the  other.  The 
question  is,  who  is  to  pay  the  1,200Z.?  Alston  must,  of  course, 
pay  the  800i.  profit,  with  interest  from  the  time  he  received  it  from 
Hills,  the  remaining  part  of  the  1,200/.  must  be  paid  by  Hills. 

I  declare  now  that  Hills  shall  be  a  substituted  purchaser  in 
the  room  of  Alston ;  and  that  on  payment  of  900/.,  minus  the 
damages  and  costs  in  Mrs.  Burdett*s  action  180/.,!  he  shall  have 
a  good  title  and  conveyance.  Refer  it  to  the  Master  to  consider 
what  allowance  should  be  made  out  of  the  1,500/.  in  respect  of 
any  incumbrance  upon  the  title  not  noticed  in  the  conditions  of 
sale  ;  and  whether  the  action  brought  by  Mrs.  Burdett  ought  to 
have  been  defended,  and  was  properly  defended ;  and  reserve  the 
question,  whether  Alston  or  Hill  are  to  be  allowed  the  deduction. 


1830.  AENOLD   V.  CONGEEVE. 

^I!l^*  (TamljTi,  347—361.) 

[Also  reported  in  1  Euss.  &  Mylne,  209.] 


1830.  VAWDEY  V.  GEDDES. 

Feb.  4. 
(TamljTi,  361—368.) 

[Also  reported  in  1  Russ.  &  Mylne,  208.] 

t  This  Beems  to  be  subject  to  the  reference. 


1830.    CH.    TAMLYN,  421—422. 
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CHAMPION  V.  RIGBY. 

(Tamlyn,  421—425 ;  S.  C.  1  Buss.  &  Mylne,  539  ;  on  appeal,  9  L.  J.  N.  S. 

Ch.  211—216.) 


1830. 
Mat/  19,21. 


JloUs  Cimrt. 
Leach,  M.R. 

1840. 
Mar,  18,  14. 


A  solicitor  haying  purchased  a  property  of  his  client  at  an  under-value, 
tbe  client  eighteen  years  afterwards  brought  his  bill  to  set  aside  the  sale. 

The  Court  was  of  opinion  that  a  solicitor  dealing  with  his  client  was 
bound  to  shew  that  he  had  giyen  his  client  the  price  which  he  would  Lord 

haye  adyised  him  to  accept  from  another  person ;  but  the  plaintiff  haying    Cottenham  , 
failed  to  shew  that  he  was  not  in  a  situation  during  the  time  which  had  l**^'- 

elapsed  to  seek  relief,  the  Court  dismissed  the  bill,  but  without  costs.  [  •**-*  ] 

SemUe.  Had  the  plaintiff  applied  to  the  Court  in  a  reasonable  time, 
or  had  the  Court  been  satisfied  by  eyidence  of  his  total  inability  ti>  take 
proceedings  in  this  Court,  he  would  haye  had  relief. 

The  defendant  was  a  solicitor,  and  had  acted  as  such  for  the 
plaintiff. 

In  1810  the  plaintiff  was  possessed  of  a  wharf,  which,  in  the 
division  of  his  father's  property  in  1799  was  valued  at  700/.  The 
plaintiff  also  purchased  a  leasehold  house  and  warehouse  in 
Thames  Street,  subject  to  an  under-lease  for  l,370i.,  and  then 
purchased  the  under-lease  for  6752.  The  defendant  was  con- 
cerned for  him  as  his  attorney  in  these  transactions. 

The  plaintiff  became  embarrassed,  and  the  defendant  purchased 
this  property  from  him  for  1,400Z. 

Witnesses  for  the  plaintiff  proved  that  the  property  was  in       [  '»22  ] 
1810  worth  2,430Z. 

The  evidence  on  the  part  of  the  plaintiff  went  to  shew  that  the 
plaintiff  was  in  embarrassed  circumstances  from  the  time  of  the 
sale  up  to  1824 ;  but  by  the  answer,  the  defendant  stated  that 
tbe  plaintiff  received  a  considerable  accession  of  fortune  on  the 
death  of  his  mother,  a  few  years  after  the  sale,  and  kept  saddle 
and  sporting  horses. 

The  bill  was  filed  in  1828. 


Mr.  BickersMh  and  Afr.  Younge,  for  the  plaintiff: 

The  Court  must  interfere  to  protect  clients  from  the  conduct 
of  their  solicitors. 

It  is  the  duty  of  a  solicitor,  who  purchases  from  his  client,  to 
shew  that  he  has  given  an  adequate  consideration ;  in  this  it  was 
clearly  inadequate.    It  is  evident  that,  during  the  whole  transac- 
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Champion     tion,  advantage  \^as  taken  by  the  defendant  of  the  plaintiff,  and 
RiGBY.       of  the  influence  which,  as  the  plaintiff's  solicitor,  he  possessed. 

Mr.  Tinney  and  Mr.  Pemberton^  for  the  defendant : 

Where  a  client  comes  to  a  solicitor  and  offers  a  property  for 
sale,  that  solicitor  does  not  come  within  the  rule  of  a  purchase 
by  a  client  from  a  solicitor,  the  transaction  being  independent  of 
the  connection  between  attorney  and  client,  he  not  being  the 
attorney  in  hdc  re:  Montesquieu  v.  Sandys,  t  Gibson  v.  Jeyes.  ♦  *  * 
[  i'2'n  ]  A  person  applying  to  this  Court  ought  to  shew  diligence  and 
despatch :  it  is  not  fair  to  call  upon  a  person  to  defend  his 
conduct  at  that  distance  of  time.  For  eighteen  years  the  defen- 
dant has  been  allowed  to  consider  this  as  a  part  of  his  income, 
spending  it  on  his  own  family.  After  so  long  a  time,  the 
plaintiff  cannot  come  into  a  court  of  equity,  unless  it  can  be 
shewn  that  he  had  ever  since  laboured  under  the  same  disability 
which  first  led  him  into  the  transaction:  *  *  Gregory  v. 
Gregory.^     ♦     *     ♦ 

[424   ]  Mr.  PembeHon  was  about  to  read  evidence. 

The  Masteb  of  the  Bolls  : 

I  had  better  call  upon  the  plaintiff.  The  only  difficulty  is  the 
point  as  to  the  time  which  has  elapsed. 

Mr.  Bickersteth  then  read  evidence  to  explain  that  the 
plaintiff  did  not  proceed  sooner  from  the  state  of  his  circum- 
stances ;  and  which  stated,  that  the  plaintiff  was  in  a  state  of 
embarrassment  down  to  1824. 

The  Master  of  the  Bolls: 

The  question  is,  whether  what  has  been  proved  accounts  for 
doing  nothing  for  eighteen  years,  and  whether  a  court  of  equity  • 
should  interfere  after  this  lapse  of  eighteen  years  ? 

I  am  of  opinion  that  a  court  of  equity  ought  not  to  interfere, 
unless  the  plaintiff  can  shew  that  he  had  not  been  in  a  situation 
to  seek  relief. 

t  11  B.  B.  197,  206  (18  Ves:  302,  313).        §  14  B.  B.  244  (G.  Coop.  201). 
J  5  B.  B.  295  (6  Ves.  266). 
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Mere  evidence  of  embarrassment  is  not  sufficient ;  the  plaintiff     Champion 
in  this  case  had  opulent  relations.  Kigby. 

I  am  of  opinion,  that  a  solicitor  dealing  with  his  client  is       [  425  ] 
bound  to  shew  that  he  has  given  his  client  the  price  which  he 
would  have  advised  his  client  to  accept  from  another  person. 

I  am  of  opinion,  that  that  was  not  the  case  here ;   but  the 
plaintiff  has  not  applied  in  time,  nor  accounted  for  the  delay. 

Bill  dismissed,  but  without  costs. 

[An  appeal  against  this  decision  was  presented  in  1840,  the  is4o. 
plaintiff  alleging  fraud,  and  that  the  transaction  was  one  of  mort-  -^^'"^^'  ^^ 
gage.  The  Lord  Chancellor  (Lord  Cottenham)  in  dismissing 
the  appeal  said  that  if  the  case  had  been  brought  before  him 
within  a  reasonable  time  and  upon  the  point  of  the  relative  situa- 
tion of  solicitor  and  client,  he  would  have  been  disposed  to  dismiss 
the  appeal  without  costs.]  But  when  the  case  is  brought  before  [9  L.  J.  K.  s. 
me  professing  charges  of  gross  fraud  practised,  and  after  the 
length  of  time  that  has  elapsed  in  attempting  to  make  a  case 
which  was  not  attempted  to  be  made  in  the  Court  below,  I  think 
there  is  every  reason  why  I  should  dismiss  this  appeal  with  costs, 
and  I  therefore  do  dismiss  it  with  costs. 


Ch.  2U;.] 


WALSH  V.  WALLINGEE.  ihho. 

(Tamlyn,  425—432.)  ^^^' 


[Also  reported  in  2  Euss.  &  Mylne,  78.] 


Jlolh  Cmtrt. 
r  425  ] 


MAREIOTT  V.   KINNEESLEY.  is^o. 

Jvly  7. 
(Tamlyn,  470—475.)  

Trustees  of  stock  signed  a  power  of  attorney  to  sell  it  out,  and  the   j  *^  '    '!!['lj* 
proceeds  were  received  from  the  broker  by  one  of  the  trustees,  who  '     *   ' 

afterwards  became  insolvent:  Decree,  that  the  other  trustees  account         ^        -' 
for  and  pay  the  amount. 

Elizabeth  Marriott,  the  mother  of  the  plaintiff,  sold  out  some 
East  India  bonds  which  had  been  given  to  her  by  the  defen- 
dant Kinnersley,  and  invested  the  produce  in  the  purchase  of 
3,620f.  8«.  4rf.  Three  per  cent.  Consols,  in  the  names  of  defen- 
dant Kinnersley,  defendant  Charles  Kaye,  and  defendant  Thomas 
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Marriott  Meggison,  and  caused  to  be  effected  on  the  24th  of  February, 
KiNNERh-  1814,  with  the  Equitable  Insurance  Company,  a  policy  of 
^^^'  insurance  for  2,00OZ.  on  her  life.  By  indenture  bearing  date 
7th  of  May,  1815,  made  between  Elizabeth  Marriott  of  the  one 
[  **7i  ]  part,  and  those  three  *defendant8  of  the  other  part,  Mrs.  Marriott 
assigned  the  policy  to  the  three  defendants,  and  it  was  thereby 
declared  that  they  should  stand  possessed  of  the  8  per  cent.  Con- 
sols,  and  the  dividends  thereof,  and  the  policy  of  insurance,  upon 
trust  to  vary  the  stocks,  and  out  of  the  dividends  from  time  to 
time  to  pay  the  premium  of  insurance,  and  to  apply  the  whole  or 
such  part  as  they  should  think  fit  of  the  residue  in  the  main- 
tenance and  education  of  the  plaintiff  until  he  should  attain 
twenty-one,  and  to  invest  the  surplus;  and  on  the  plaintiff  coming 
of  age  to  transfer  the  whole  to  him.  In  this  deed  there  was  a 
proviso  that  the  trustees  should  not  be  answerable  for  any  mis- 
fortune, loss,  or  damage  in  the  execution  of  the  trusts,  except 
the  same  should  happen  by  or  through  their  own  wilful  default 
respectively.  The  payment  of  the  premium  on  the  policy  was 
discontinued  in  1819. 

The  trustees  executed  a  power  of  attorney  on  the  9th  of  May, 
1819,  enabling  Henry  Vigne  and  Frederick  Vigne  to  sell  out  the 
stock.  The  produce  was  received  by  the  defendant  Charles  Kaye, 
who  afterwards  became  insolvent. 

The  defendant  Kinnersley  did  not  execute  the  trust-deed. 

The  bill  prayed  that  it  might  be  declared  that  the  defendants 
Kinnersley,  Meggison,  and  Kaye  had  committed  a  breach  of 
trust,  and  that  they  should  replace  the  stock  and  dividends,  and 
the  policy  of  insurance. 

The  defendants  Kinnersley  and  Meggison  never  received  the 
dividends,  nor  interfered  in  the  trusts,  further  than  that  Meggison 
executed  the  deed  and  4)0wer  of  attorney,  and  Kinnersley  the 
power  of  attorney  only. 
[  472  ]  Defendant  Kinnersley  stated  in  his  answer,  that  he  had  no 

knowledge  of  the  deed,  to  which  he  never  assented  that  he  should 
be  made  a  party,  and  that  he  had  not  in  any  manner  authorised 
any  person  to  name  him  a  trustee  therein  ;  that  he  never  executed 
or  saw  the  deed,  or  any  draught  or  copy  thereof,  or  consented  to 
become  a  trustee  thereunder ;  nor  did  this  defendant  know,  nor 
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had  he  reason  to  believe,  that  any  trusts  had  been  declared  in     Marriott 
favour  of  the  plaintiffs ;  this  defendant  also  said,  that  he  refused     kinners- 
to  allow  the  stock  to  be  purchased  in  his  name,  and  that  not         ^^^' 
knowing  that  the  stock  was  invested  upon  any  other  trust  than 
for  Mrs.  Marriott,  and  behoving  she  had  the  entire  control  of  it, 
he  did,  at  the  request  of  the  defendant  Kaye,  who  was  her  solicitor 
and  agent,  execute  the  power  of  attorney,  which  he  deUvered  to 
the  defendant  Kaye. 

The  defendant  Meggison  died,  and  the  bill  was  revived  against 
his  representatives. 

It  appeared  that  the  application  of  the  defendant  Eaye,  to  the 
defendant  Kinnersley,  to  execute  the  power  of  attorney,  was  by 
letter,  wherein  occurs  this  passage :  **  It  becomes  necessary  for 
the  advancement  of  Charles  Marriott  the  plaintiff,  that  the  stock 
should  be  sold  out." 

Mr,  Pemberton  and  Mr.  Beames,  for  the  plaintiff : 

Mr.  Eaye  having  determined  to  appropriate  the  stock  to  him- 
self, wrote  a  letter  to  Mr.  Kinnersley,  desiring  him  to  execute  a 
power  of  attorney.  Mr.  Kinnersley  incautiously  executed  the 
power  of  attorney.  A  person  who  is  appointed  trustee  with  his 
consent  can  only  discharge  himself  by  applying  the  fund  as  the 
cestui  que  *trust  may  direct,  or  by  transferring  it  to  other  persons  [  •473  ] 
by  the  direction  of  the  cestui  que  trust.  He  has  acted,  and  is 
therefore  liable. 

Mr.  Meggison  signed  the  deed,  and  he  was  bound  to  see  to 
the  proper  application  of  the  funds.  He  chose  to  trust  to 
Mr.  Kaye,  and  his  estate  must  answer  for  the  loss  sustained. 
Mr.  Kinnersley  says  in  his  answer,  that  he  had  no  distinct  notice 
of  the  trust  reposed  in  him ;  but  the  letter  of  Mr.  Kaye  is  evidence 
that  he  had  notice,  for  there  he  calls  upon  him  to  join  in  an  act 
for  the  purpose  of  raising  money,  which  was  represented  to  him 
to  be  in  conformity  to  the  trusts.  The  very  act  of  transferring 
vras  such  an  act  as  amounted  to  an  acceptance  of  the  trusts. 

Mr.  Barber,  for  a  defendant  in  the  same  interest. 

Mr.  Tinney,  for  Mr.  Kinnersley  : 

*  *  Mr.  Kinnersley  knew  of  no  trust  deed,  nor  of  any  trust, 
but  for  Mrs.  Marriott.     ♦     *     ♦ 
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Marriott  Mr  Wright  (with  Mr.  Tinney) 

V. 

R  INKERS 

LEY. 

[  '474  ] 


KiNNKRs-         This  trustee  was  not  liable  to  the  acts  of  the  other  trustees : 
Bacon  v.  *Bacoii  ;t  Chairibers  v.  Minchin,l 


Mr.  Bickersteth  and  Mr.  Swanston,  for  the  representatives 
of  Mrs.  Meggison*     *     ♦     • 

The  Master  of  the  Rolls  : 

Mr.  Meggison  choae  to  confide  in  Mr.  Kaye  contrary  to  hiw 
duty,  and  he  must  suffer  for  Mr.  K aye's  neglect  or  default. 
Mr.  Kinnersley*s  case  is  very  hard,  hut  the  question  is,  whether 
Mr.  Kinnersley  has  not  incautiously  done  an  act  whiclj  lm& 
placed  this  proi>erty  in  the  hands^  of  individuals  who  have  abused 
it,  Mr.  Kinnersley  will  be  charged  with  no  dividends^  prior  k> 
his  acting,  nor  will  lie  be  chari^ed  with  the  loss  sustained  by  tbt* 
nefjtect  about  the  policy  ;  he  is  only  liable  to  the  fund  transferred, 
but  Mr.  Me^f^i son's  representatives  must  \m  u barged  with  a 
general  breach  of  trusty  with  the  loss  sustained  by  the  discon- 
tinuance of  tbc^  [jolic}*.  and  unist  pay  eo^ts.  But  I  wilt  not  charge 
Mr.  I'unnersley  with  costs,  I  give  llie  costs  against  the  executi>rii 
of  Mr.  Meggisou  and  against  Mr.  Kayo. 


m^K  nOGGAET  r.   SCOTT.  § 

liitih  (tfitff,  Ilouei**  ttud  laudi  were  devised  to  trustees  in  feo^  upon  trust  for  salf^, 

Lea<-'M,  M.R.  fpijp  siu-viviDg  trustee?  appointed  the  pliiiutiffa  liicj  executors,  but  did  uot 

[  '^f'f^  ]  make  any  ilevis*?  wliich  eoDipn^ended  trust  et*tates.     On  tbp  deatJi  fif 

the  pnrviTing  tniatefs  his  exetutoTs  bold  tbo  pnjj)erty  in  lots.  The 
defendant  h4>caino  the  purcbajser  of  four  of  th<?m,  and  jnat  as  his  pnrt^ha^f* 
WHS  about  til  Ih?  oomploted,  it  wo^i  dii!?eovf^ri>d  that  the  legal  estate  wa^i  in 
tin  infant,  tht*  hoir-ut-law  of  the  flur\iving  trustee*  The  pliiintilfs  then^- 
upon  preiiienteil  a  potition  to  the  Oaiit  under  tho  statute  t3  <jeo,  tV., 
that  thp  infant  miplit  t>*?  directed  to  conveT.  Th&  plaintiffs  apprised  the 
defendant  t>f  ttii^  juTjeeothng,  to  which  he  mnde  no  objeetiou.  Tsrelve 
mouths  elfipsed  bt^fore  the  Master V  rtfpjrt  coubl  Iks  obtained,  and  a  ^hoit 
time  previoujsly  the  defeiulant  coriuneiicod  lib  action  for  the  dejKmt,  and 

t  o  R.  E-  52  (5  Ves,  3:^1).  $  BtUiimy  v.  Dfh^iham.  '91.  1  Ch. 

t  0  R.  R,  111  (7  Yes.  imi).  Ul,  ?A\  L,  J.  Ch.  16«. 
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subsequently  recovered  it ;  in  the  meantime  the  dilapidations  of  the      Hoooabt 
houses  purchased  had  increased.  ^  v< 

Held,  that  although  the  defendant  might  have  retired  from  the  con-  oCOTT. 
tract  on  the  discovery  of  the  defect  in  the  vendor's  title,  yet  as  he  did 
not  do  so,  and  acqxuesced  in  the  proceedings  which  were  necessary  to 
clothe  the  plaintiffs  with  the  legal  title,  and  there  being  no  evidence  that 
reasonable  diligence  was  not  used  in  the  Master's  office,  the  plaintiffs 
were  entitled  to  a  decree  for  specific  performance  : 

Held,  that  the  defendant  was  entitled  to  the  amount  of  the  dilapida- 
tions : 

Held,  that  the  defendant  was  entitled  to  costs  : 

Held,  that  the  plaintiffs  were  only  entitled  to  interest  from  the  date  of 
the  decree,  but  that  they  were  entitled  to  the  rents  up  to  that  date. 

The  plaintiffs  Abbot  and  Smith,  by  the  other  plaintiff  Hoggart 
an  auctioneer,  sold  four  lots  of  houses  to  the  defendant.  An 
abstract  of  title  was  delivered  to  the  solicitors  for  the  purchaser, 
and  they  prepared  the  draft  of  a  conveyance,  and  sent  it  to  the 
solicitor  of  the  vendors  for  his  perusal,  and  he  having  approved 
and  returned  it,  the  purchaser's  solicitors  had  it  engrossed.  It 
was  soon  afterwards  discovered  by  the  purchaser  of  another  lot 
that  the  legal  estate  was  not  in  the  vendors,  but  in  the  infant 
heir-at-law  of  one  Kobert  Abbot,  the  survivor  of  two  trustees  to 
whom  this  property  had  been  devised  by  the  will  of  Thomas 
Bush  upon  trust  for  sale.  Bobert  Abbot  had  made  a  will,  by 
which  he  appointed  the  vendors  his  executors,  but  it  did  not 
contain  *any  devise  that  would  pass  this  trust  estate,  which  [  *30i  ] 
therefore  descended  to  his  infant  grandson. 

This  discovery  was  made  in  March,  1826,  and  a  petition  was 
presented  to  the  Court  of  Chancery,  praying  that  the  infant 
might  be  directed  to  convey  under  the  statute  6  Geo.  IV. ;  on  the 
23rd  June,  1826,  the  Court  made  the  usual  reference  to  the 
Master,  but  from  difficulties  experienced  in  procuring  certificates 
of  registry  of  births,  &c.  and  other  circumstances,  the  report  was 
not  completed  until  the  26th  May,  1827.  The  defendant  was 
apprized  that  these  proceedings  were  going  on.  In  September, 
1826,  the  defendant's  solicitors,  by  letter,  called  upon  the  vendor's 
solicitor  to  complete  the  title  or  return  the  deposit,  and  they  also 
sent  letters  to  the  same  effect  in  January,  1827,  and  two  or  three 
times  afterwards.  The  vendor's  solicitor  in  February  and  March 
wrote  letters  to  the  solicitors  for  the  purchaser,  reporting  the 
progress  of  the  proceedings ;   and  in  May,  1827,  the  vendor's 
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HoQOABT     Bolicitor  wrote  the  defendant's   solicitors,  that  he  every   day 
Scott.       expected  to  receive  the  Master's  report,  when  he  woald  immediately 
proceed  to  complete  the  title,  that  he  had  experienced  much  diffi- 
culty in  making  the  same  perfect,  and  that  no  time  had  been  lost. 
A  few  days  afterwards  the  defendant  commenced  his  action 
against  the  plaintiff  Hoggart  for  his  deposit. 

The  Master's  report  was  confirmed  in  Jane,  and  thereupon  the 
vendor's  solicitor  sent  the  solicitors  for  the  defendant  an  abstract 
of  the  report,  to  which  they  sent  no  answer,  bat  they  proceeded 
with  the  action,  and  at  the  trial  on  the  14th  July,  1827,  the  jury 
found  a  verdict  for  the  plaintiff. 
[  502  ]  There  was  evidence  on  the  part  of  defendant  of  dilapidations ; 

a  surveyor  deposed  that,  in  January,  1826,  there  were  general 
dilapidations  to  the  extent  of  155Z.,  but  that  the  property  was 
then  in  tenantable  repair ;  that  he  again  surveyed  the  property 
in  June,  1828,  when  the  premises  had  become  greatly  dilapidated, 
and  the  principal  part  thereof  so  run  to  waste,  as  to  render  it 
impossible  to  repair  the  same.  The  tenants  had,  for  the  most 
part,  quitted  the  houses. 

Mr.Bickerstcth  a,nd  Mr.  Lynch,  tor  the 'pla.intiSs,  *  *  argued 
that  the  defendant  having  consented  to  the  petition  to  the  Court, 
and  concurred  in  the  other  proceedings,  he  had  waived  any 
right  he  might  have  had  to  get  rid  of  the  contract. 

Mr,  Pemberton  and  Mr.  PhiUimore,  for  defendants : 

I  *503  ]  *    *    These  plaintiffs  not  being  trustees  at  the  *time  they 

entered  into  the  contract,  have  no  right  to  bind  the  defendant. 

The  contract  has  been  rescinded  at  law,  and,  since  the  purchase, 
the  property  has  sustained  considerable  dilapidations.     «     «     « 

The  Master  of  the  Bolls  : 

The  objections  urged  are : — 

1st.  That  the  vendors  have  no  power  to  sell. 

2nd.  That  there  has  been  unreasonable  delay. 

8rd.  That  the  premises  are  dilapidated. 

The  testator  devised  to  trustees  with  a  power  of  sale,  and  the 
present  plaintiffs,  Abbot  and  Smith,  are  the  personal  representa- 
tives of  the  surviving  trustee  :  by  a  misapprehension  the  plaintiffs 
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thought  themselves  clothed  with  the  power  of  sale.  An  abstract  Hoooabt 
was  delivered  in  pursuance  of  the  contract ;  some  time  afterwards  scott. 
it  was  discovered,  not  by  this  defendant  but  by  the  purchaser  of 
another  lot,  that  the  plaintiffs  had  not  the  power  of  sale,  and  that 
the  legal  estate  had  descended  to  an  infant  trustee.  The  vendors 
presented  a  petition  under  the  6  Geo.  lY.,  a  communication  was 
made  to  the  purchaser  that  such  a  petition  was  presented,  he 
made  no  objection  to  that  proceeding,  and  he  therefore  must  be 
held  to  have  acquiesced  in  it,  provided  it  was  prosecuted  with 
reasonable  diligence.  Considerable  time  was  occupied  in  making 
out  the  pedigree,  and  the  Master  made  his  report  twelve  months 
afterwards. 

The  plaintiffs  were  not  mere  strangers, — they  have  assumed       [  604  ] 
the  execution  of  the  trusts,  but  without  sufficient  legal  authority. 

Those  vendors  having  acquired  the  legal  authority  before  the 
hearing  of  this  suit,  there  is  no  objection  to  a  decree  for  specific 
performance, — the  defendant  might  have  retired  from  the  con- 
tract on  the  discovery  of  the  defect  in  the  vendors'  title ;  but  he 
did  not  do  so,  he  acquiesced  in  those  proceedings  which  were 
necessary  to  clothe  the  plaintiffs  with  the  legal  title,  and  there  is 
no  evidence  that  reasonable  diligence  was  not  used  in  the  Master's 
office. 

I  am  of  opinion,  therefore,  that  on  the  ground  of  delay  there 
is  no  objection. 

With  respect  to  the  dilapidations,  the  defendant  has  a  right  to 
an  enquiry  what  the  dilapidations  are.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  a  decree  for  a  specific  performance,  and 
that  the  defendant  is  entitled  to  an  enquiry  respecting  dilapida- 
tions, reserving  further  directions  therein. 

The  defendant  is  entitled  to  the  costs  of  the  suit,  a  good  title  not 
having  been  made  at  the  time  of  the  commencement  of  the  suit. 

Decreed,  that  the  plaintiffs  are  entitled  to  a  specific  perform- 
ance of  the  agreement.  The  Master  to  enquire  what  dilapidations 
the  premises  have  sustained  since  the  contract  for  sale.  The 
Master  to  tax  the  defendant's  costs,  which,  when  taxed  are  to 
be  paid  by  the  plaintiffs  to  the  defendant. — Reg.  Lib.  1829,  A. 
p.  1541. 

8—2 
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The  defendant  watved  all  objections  to  the  title.  The  Master 
eistisiuited  the  dilapidations  at  175/.  lOt.  His  report  was  con- 
firmed. This  cause  came  on  for  further  directions  on  the  Srd 
Deeemtxir,  1830,  when  the  qae&tion  of  interest  was  discussed ; 
and  his  Honor  held,  that  the  defect  in  title  coold  not  properly 
be  called  an  unforeseen  occurrence,  and  that  the  defendant  had 
a  right  to  assome  that  the  vendors  coold  make  a  good  title,  that 
it  was  the  faolt  of  the  vendors  that  the  premises  stood  empty ; 
and  it  was  decreed  that  the  defendant  should  pay  unto  the 
plaintifiis  Abtx>t  and  Smith  interest  on  the  sum  of  1,280/.,  the 
ptu'chase-money,  from  the  9th  March,  1890  (the  time  of  the 
decree,)  and  that  the  rents  op  to  the  9th  March,  1830,  should 
be  paid  to  the  plaintiffs.  The  Master  to  tax  defendant's  costs 
of  enqoirjr  as  to  dilapidations,  and  his  sobseqoent  costs,  and  the 
plaintiffs  to  pay  the  same  to  the  defendant. — ^Beg.  Lib.  1830, 
A.  p.  466. 


[♦»] 


NAYLOE  V.  WYNCH. 

(7  L.  J.  Ch.  6—9.) 

[The  bill  in  this  case  was  dismissed  with  costs  by  Vice-Chan- 
cellor  Leach  as  reported  in  24  B.  B.  227  (1  Sim.  &  St.  555). 

The  plaintiff  appealed  from  the  decree  of  the  Vice-Ghancellor. 

The  points  raised  on  the  argument  of  the  appeal,  were  the 
same  as  those  which  were  discussed  on  the  original  hearing. 

The  Lord  Chancellor  affirmed  the  decree  saying  that  he  did 
so]  '''substantially,  for  the  reasons  upon  which  that  judgment 
is  founded. 

Mr.  Simpkinson,  who  was  for  the  respondents,  asked  for  the 
costs  of  the  appeal. 

The  Lord  Chancellor  : 

I  hardly  think  you  should  have  the  costs,  there  are  so  many 
complicated  considerations  in  the  case. 

Appeal  dismissed  without  costs. 

[A  reference  to  this  appeal  should  be  inserted  in  the  report 
of  the  case  before  the  Yice-Chancellor.] 
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CREMOENE  v.  ANTEOBUS  and  Others.  1829. 

(7  L.  J.  Ch.  8a-930  Jan^n/' 

The  description  of  '  *  furniture  "  in  a  bequest  includes  pictures  placed  in         I  ^^  J 
the  house  as  ornamental  furniture,  and  plate  (including  plate  deposited 
for  safe  custody  at  a  banker's),  and  linen. 

ITms  was  an  appeal  from  a  decision  by  the  Master  of  the 
BoLLiS  upon  the  question  mentioned  in  the  head-note.  The  will 
and  codicil  under  which  the  question  arose  are  sufficiently  stated 
in  the  following  judgment :] 

Mr.  Bickersteth  and  Mr.  Lynch  on  behalf  of  the  testator's 
personal  representatives  in  support  of  the  appeal. 

Mr.  Sugden,  Mr.  Pepys,  and  Mr.  Knight,  appeared  for  the        [  91  ] 
legatee. 

The  topics  urged  in  the  argument  are  stated  in  the  judgment. 

The  Lord  Chancellor: 

By  the  will,  made  in  1811,  the  testator  devised  the  bulk  of 
his  real  property  to  Richard  Thomas  Dawson,  afterwards  Lord 
Cremome,  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male.  The  testator  was  then  in  possession  of  a  house  in 
Stanhope  Street,  May  Fair,  under  a  lease  for  nine  hundred 
years;  and  in  it  there  was  a  considerable  quantity  of  valuable  furni- 
ture. The  testator  gave  to  his  wife,  all  the  prints,  pictures  and 
drawings,  together  with  his  gold  and  silver  coins,  medals,  watches, 
and  trinkets  whatsoever;  also  his  coaches,  carriages,  harness,  and 
the  furniture  belonging  to  them,  together  with  the  fixtures  appur- 
tenant to  the  dwelling-house,  and  the  household  furniture,  plate, 
linen,  wine,  liquors,  and  other  his  estate  and  effects  whatsoever, 
in  and  about  the  same ;  that  is,  in  and  about  the  dwelling-house. 
Nothing  can  be  more  precise  or  particular  than  the  enumeration 
of  the  property  he  intended  to  pass  by  the  bequest.  He  intended 
not  only  that  the  furniture,  properly  so-called,  should  pass,  but 
every  species  of  personal  property  which  should  be  in  the  house 
at  the  time  of  his  decease.  After  the  death  of  his  wife,  he  gave 
this  property  absolutely  to  Richard  Thomas  Dawson,  and  then  he 
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Cbemobne  again  enumerated  the  property,  almost  in  the  same  terms.  It  i& 
antbobub.  ^^®>  ^h^^»  ^  t^6  second  enumeration,  some  particular  articles^ 
or  some  particular  terms,  were  omitted ;  but  they  were  supplied 
by  general  expressions,  at  the  end  of  the  bequest,  so  as  to  be 
co-extensive  (as  far  as  related  to  the  disposition  of  the  property,) 
with  the  original  bequest  to  the  widow.  There  can  be  no  doubt 
with  respect  to  the  construction  of  the  will. 

Three  or  four  months  afterwards,  the  testator  made  a  codicil, 
and  the  object  of  the  codicil  was  to  make  a  new  disposition  with 
respect  to  the  leasehold  house.  Instead  of  giving  it  absolutely 
to  Bichard  Thomas  Dawson,  it  was  the  testator's  wish,  that,  after 
the  death  of  the  wife,  the  property  should,  as  far  as  the  rules  of 
law  would  allow,  go  with  the  freehold  estate.  Richard  Thomas 
Dawson  was  to  take  it,  if  he  took  the  freehold  estate ;  if  he  did 
not,  it  was  to  go  to  the  next  person  who  took  the  freehold  estate. 
In  the  codicil,  the  testator  does  not  make  use  of  the  same  expres- 
sions in  describing  the  property,  as  he  had  previously  made  use 
of  in  the  will.  He  makes  use  of  terms  of  a  more  general  descrip- 
tion ;  and  it  is  upon  the  meaning  and  import  of  those  terms,  not 
merely  taken  by  themselves,  but  in  connexion  with,  and  in 
reference  to  the  will,  that  the  present  question  has  arisen.  The 
words  of  the  codicil  are  these — "  I  do  declare  my  will  and  desire 
to  be,  that  my  said  dear  wife,  shall  and  may  have  and  enjoy  the 
same  (that  is,  the  dwelling-house  in  Stanhope-street),  with  all 
the  furniture  and  appurtenances  thereunto  belonging,  during  the 
term  of  her  life ;  and,  from  and  after  her  decease,  that  the  same 
messuage  or  dwelling-house,  with  such  furniture  as  shall  be  in 
or  about  or  belonging  thereto  at  the  time  of  such  her  decease, 
shall  go  unto,  and  be  held  and  enjoyed  by  the  said  Bichard 
Thomas  Dawson,  or  such  other  person  or  persons  as,  by  \irtue 
of  the  limitations  in  my  said  will  contained,  shall  for  the  time 
being  be  entitled  to  the  bulk  of  my  freehold  estates, — it  being 
my  desire  and  intention  that  my  said  leasehold  house  shall  be 
held  and  enjoyed  after  the  decease  of  my  said  wife,  together  with 
my  said  freehold  estates,  so  far  as  the  nature  of  the  property  and 
the  rules  of  law  permit."  The  question  is,  whether  the  articles 
enumerated  in  the  will  and  bequeathed  together  with  the  lease- 
hold house,  are  to  be  comprehended  in  the  codicil,  or  whether 
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only  a  part  of  them  were  intended  to  pass  by  the  operation  of  the    Cbemobks 

CO^Cil.  ANTB0BU8. 

Some  stress  was  laid,  in  the  course  of  the  argument,  upon  the 
words  ''and  appurtenances  thereunto  belonging."  When  the 
testator  gave  to  his  wife  the  house,  "  with  all  the  furniture  and 
appurtenances  thereunto  belonging,"  it  was  argued  at  the  Bar, 
that  the  effect  of  the  word  ''furniture"  was  extended  by  the 
words  **  appurtenances  thereunto  belonging,"  and,  by  the  opera- 
tion of  those  words,  had  a  more  extended  sense  than,  in  the 
common  and  ordinary  acceptation  of  the  word  ''  furniture,"  it 
would  be  entitled  to.  Now,  it  appears  to  me,  that  there  is  no 
weight  in  that  argument,  because,  upon  adverting  to  the  will, 
I  find  precisely  the  same  expressions  made  use  of,  not  with 
reference  *to  the  furniture  or  the  articles  that  were  in  the  [  *92  ] 
dwelling-house,  but  with  reference  to  the  leasehold  premises 
themselves.  In  the  will,  he  bequeaths  his  leasehold  messuage, 
"  together  with  the  outhouses,  buildings,  ground  and  appurte- 
nances thereunto  belonging,"  precisely  the  same  phrase  as  in 
the  codicil ;  and,  in  grammatical  construction,  the  words  "  appur- 
tenances thereunto  belonging,"  relate  to  the  messuage,  as  clearly 
and  as  satisfactorily  as  in  the  will  itself ;  because  he  gives  the 
messuage  to  his  wife  for  life,  with  the  furniture  and*  appurte- 
nances thereunto  belonging, — that  is,  the  furniture  belonging 
to  the  dwelling-house,  and  the  appurtenances  belonging  to  the 
dwelling-house.  It  appears  to  me,  therefore,  there  is  no  real 
weight  or  solidity  in  the  argument,  which  was  addressed  to  the 
Court  upon  that  point. 

The  codicil  must  be  taken,  therefore,  as  if  these  words  "  and 
appurtenances"  were  omitted;  and  then  it  amounts  to  this — 
"  my  will  is,  my  wife  shall  have  and  enjoy  my  leasehold  house, 
with  all  the  -furniture  thereunto  belonging."  Now,  I  think,  if 
the  construction  had  depended  upon  the  codicil  alone,  these 
words  would  have  embraced  the  pictures,  because,  by  the  finding 
of  the  Master,  the  pictures  were  part  of  the  ornamental  furniture 
of  the  house ;  they  would  have  embraced  the  plate,  because  the 
plate  was  in  use  in  the  family ;  they  would  have  embraced  the 
linen,  because  that  was  part  of  the  furniture  of  the  house. 

Then,  it  was  said,  that  the  terms  of  the  codicil  ought  to  be 
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Cbemobxe  contronled  and  governed  by  the  terms  of  the  will,  and  that  it  was 
>45TR0Brs.  clear  from  the  disposition  in  the  will,  that  the  testator  did  not 
mean  to  include  mider  the  description  of  fomitore,  either  the 
pictures,  the  plate,  or  the  linen.  That  argument  resolves  itself 
into  two  parts;  and  it  is  necessary,  in  order  that  it  may  be 
understood,  that  I  should  again  advert  to  the  terms  of  the  will. 
The  testator  gives  the  dwelling-house  with  the  pictures  and 
drawings,  together  with  his  gold  and  silver  medals,  watches  and 
trinkets,  together  with  his  coaches  and  carriages,  together  with 
the  fixtures  appurtenant  to  the  dwelling-house,  and  then  his 
household  furniture,  linen,  plate,  &c.  It  was  said,  that,  by 
reason  of  this  special  enumeration,  it  was  clear,  that  the  testator 
did  not  consider  those  different  articles  as  included  under  the 
term  ''furniture.''  Now,  when  the  testator  gives  his  household 
furniture,  plate,  linen,  &c.,  I  think  it  cannot  be  argued  with  any 
shew  of  reason,  that,  because  he  specially  enumerates  the  plate 
and  linen,  he  did  not  consider  they  passed  under  the  word 
"furniture."  He  makes  the  enumeration  for  the  purpose  of 
preventing  any  doubt  upon  the  subject.  The  argument  has  no 
force,  as  applicable  to  the  plate  and  linen,  which  follow  the 
term  "  household  furniture."  It  is  different  with  respect  to  the 
pictures,  because  he  gives  the  pictures  first,  together  with  the 
household  furniture,  and  seems  therefore  to  draw  a  difference 
between  them  in  the  will.  Still,  however,  when  I  consider  that 
three  or  four  months  elapse,  after  the  date  of  the  will,  before  the 
codicil  was  executed,  and  when  I  find,  that  in  the  codicil  he  gives 
the  house,  together  with  all  the  furniture  thereunto  belonging, 
and  that  the  pictures  formed  a  part  of  the  furniture — whatever 
doubt  the  expressions  in  the  will  may  throw  upon  the  subject, — 
I  think  that  doubt  is  not  sufficiently  strong  to  lead  me  to  say, 
that  those  articles  did  not,  in  the  codicil,  pass  under  the  descrip- 
tion of  **  all  the  furniture  belonging  to  the  dwelling-house."  I 
am  of  an  opinion,  therefore,  concurring  with  that  of  the  Master 
of  the  Bolls,  as  far  as  relates  to  the  pictures,  the  plate,  and  the 
linen.     They  passed  by  the  codicil. 

I  imagine  it  is  unnecessary  for  me  to  say  anything  with  respect 
to  the  coaches  and  carriages.  Lord  Cremorne  died  in  the  year 
1813,  and  the  tenant  for  life,  in  the  year  1826 ;  therefore  the 
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coaches  and  carriages,  must  have  been  worn  out  during  the  life     Cbemorne 
of  the  tenant  for  Ufe.  antbobub. 

The  question  then  remains  as  to  the  bequest  of  the  gold  and 
silver  coins,  and  things  of  that  nature.  Now  those  articles  would 
not  pass  under  the  description  of  "  all  the  furniture  belonging 
to  the  dwelling-house"  generally.  Unless,  therefore,  there  are 
some  special  circumstances  in  this  case,  shewing  that  those 
articles  were  so  used  and  disposed  of  in  the  house,  as  to  be  part 
of  the  ornamental  furniture  of  the  house,  or  in  some  way  con- 
nected with  it,  I  think  they  would  not  pass  by  the  codicil. 

It  afterwards  appeared,  that,  so  early  as  the  year  1805,  there 
was  a  considerable  quantity  of  plate  deposited  at  the  house  of 
*Messrs.  Hoares  the  bankers,  where  it  remained  during  the  rest        [  'ss  ] 
of  the  testator's  life,  and  during  the  life  of  his  widow. 

It  was  submitted,  that  at  least  this  portion  of  the  plate  was 
not  affected  by  the  codicil ;  for,  not  being  in  use,  it  could  not  be 
considered  as  furniture. 

The  Lord  Chancellor  was  of  opinion  that  it  did  pass  by  the 
codicil  as  furniture. 


LONG  V.  HUGHES.t  i829. 

(7  L.  J.  Ch.  105—106.)  reb^S. 

Construction  of  a  will  as  to  a  claim  of  priority  by  legatees  over        [  ^^^  ] 
annuitants. 

Bnle  to  be  followed  in  making  abatement,  where  legatees  and  annui- 
tants are  to  abate  proportionally. 

Thb  testatrix,  Sarah  Evans,  by  her  will,  bearing  date  the 
3rd  of  April,  1822,  gave  and  bequeathed  to  the  directors  or 
trustees  of  the  Salisbury  Infirmary,  for  the  use  of  the  infirmary, 
lOOZ. ;  to  the  directors  or  trustees  of  the  Bath  Infirmary,  lOOZ. ; 
to  the  directors  or  trustees  of  the  Bristol  Infirmary,  1001. ;  and 
she  directed  these  three  legacies  to  be  paid  by  her  trustees  out  of 
her  monies  in  the  funds,  at  the  expiration  of  one  year  next  after 
her  decease. 

t  In  re  Schioeder'a  Estatey  '91,  3  Ch.  44,  60  L.  J.  Ch.  656. 
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Long  She  then  proceeded  to  give  a  great  namber  of  legacies,  and, 

HuouEBw  afterwards,  a  great  number  of  annuities  :  and,  '*  for  the  purpose 
of  paying  the  said  legacies  and  for  other  the  purposes  of  her  wiU, 
the  testatrix  directed,  that  her  trustees  therein  named  should  call 
in  all  such  parts  of  her  personal  estate  as  should  consist  of 
money  out  upon  security  at  interest,  and  also  the  rents  and 
profits  of  her  houses  or  tenements,  and  other  premises,  and  that 
they  should  be  possessed  of  the  monies  to  arise  by  the  means 
aforesaid,  or  otherwise,  by  virtue  of  her  will,  in  trust  for  the 
purposes  thereinbefore  and  thereinafter  mentioned;  and  she 
directed  and  empowered  the  trustees  to  sell  all  and  every  or  an}- 
part  of  her  messuages  or  tenements,  goods,  chattels,  and  other 
her  personal  estate,  as  they  should  think  fit,  and  directed  that 
they  should  stand  possessed  of  the  monies  to  arise  by  such  sale 
or  sales,  and  of  the  residue  of  her  personal  estate,  after  payment 
of  her  debts,  funeral,  and  testamentary  expenses,  and  the  legacies 
thereby  bequeathed,  in  trust  to  invest  the  same  in  the  purchase 
of  parliamentary  stocks  or  funds  of  Great  Britain,  or  on  other 
good  and  approved  securities  or  security  at  interest,  in  the  names 
of  the  trustees  for  the  time  being,  with  power  to  vary  the  same, 
as  and  when  they  should  think  fit,  and  to  stand  possessed  of  the 
said  stocks,  funds,  and  securities,  and  the  annual  dividends, 
interest,  and  proceeds  thereof,  upon  trust  to  pay  the  said  several 
annuities  thereinbefore  bequeathed,**  and  for  other  the  purposes 
in  her  will  mentioned. 

The  assets  of  the  testatrix  were  not  sufficient  to  pay  the  legacies, 
and  provide  for  the  annuities  in  full:  and  the  question  was, 
whether  the  legatees  were  not  entitled  to  priority  over  the 
annuitants. 

Mr.  Bickersteth,  for  the  legatees,  contended,  that,  as  the 
trustees  were  to  stand  possessed  of  the  proceeds  of  the  real  and 
personal  estate,  after  payment  of  debts,  funeral  and  testamentary 
expenses,  and  legacies,  upon  trust  to  pay  the  annuities,  it  was 
clear  that  the  legacies  were  meant  to  be  first  satisfied  ;  and  that, 
till  they  were  paid,  the  annuitants  were  to  have  nothing. 

Mr.  Pepya,  contra. 
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The  Master  of  the  Bolls  was  of  opinion  that  the  legatees        long 
were  not  entitled  to  any  priority  over  the  annuitants ;  and  that     huqhes. 
both  legatees  and  annuitants  ought  to  abate  proportionally. 

The  legacies  to  the  infirmaries  were  deemed  specific,  and  were 
directed  to  be  paid  in  full  out  of  the  testator's  stock  in  the  funds. 

There  was  considerable  difficulty  and  doubt  as  to  the  rule 
which  ought  to  be  followed  in  making  the  abatement  propor- 
tionally among  the  legacies  and  annuities. 

The  rule,  as  finally  settled  by  the  Master  of  the  Bolls, 
api)ears  in  the  minutes  of  the  decree,  which,  after  directing 
payment  of  the  legacies  to  the  three  infirmaries,  proceeded  as 
follows : 

''  Declare,  that  the  other  legacies  bequeathed  by  the  said 
testatrix  are  not  entitled  to  any  preference  over  the  annuities 
bequeathed  by  her ;  and  that  the  other  legacies,  and  the  annuities 
ought  to  abate  proportionally ;  and,  for  the  purpose  of  such 
proportional  abatement,  refer  it  to  the  Master  to  ascertain  the 
value  of  the  annuities  respectively,  as  at  the  death  of  the  testatrix ; 
and,  in  so  doing,  he  is  to  [add  to  each  apportionment  the  legacy 
duty  which  would  be  payable  in  respect  of  the  sum  so  appor- 
tioned] f  and  he  is  to  compute  interest  at  the  rate  of  42.  per  cent, 
per  annum,  on  such  estimated  value  of  the  annuities  respectively, 
from  the  death  of  the  testatrix  down  to  the  time  to  which  interest 
shall  be  computed  on  the  legacies." 

The  interest  on  the  legacies  had  been  computed  from  the  end       [  106  ] 
of  a  year  after  the  testatrix's  death. 


ATTOENEY-GENERAL  v.  WARD  and   Others.  1829. 

(7  L.  J.  Ch.  114—120.)  r^-j 

A  man,  out  of  fayour  and  kindness  towards  the  son  of  A.,  demised 
certain  premises,  including  the  advowson  of  a  vicarage,  to  A.  and  B.  for 
a  term  of  99  years,  at  a  rent  of  40/.  a  year :  shortly  afterwards,  he  con- 
Teyed  the  same  premises  to  trustees,  upon  trust  to  pay,  out  of  the  profits 
thereof,  20/.  a  year  to  his  sister  during  her  life ;  and,  after  her  death, 
to  her  children ;  and,  after  the  death  of  the  suiTivor  of  the  children,  to 
pay  the  said  20/.  a  year  *to  one  charitable  purpose;   and,  out  of  the       [  *115  ] 

t  This  addition  within  brackets  was      as  appears  from  a  note  of  the  decree 
made  on  further  directions  in  1831,      in  1  De  G.  &  S.  365. — 0.  A.  S. 
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Att.-Gek.  residue  of  the  rents  and  profits,  to  pay  15/.  a  year  to  a  second  charitable 

r-  purpose ;  and,  out  of  the  residue  of  the  rente  and  profits,  to  pay  oL  a 

year  to  a  third  charitable  purpose :  Held,  that  the  whole  profits  of  the 
property  vere  devoted  to  charity ;  and  that  a  lease  of  the  premises  for 
500  years  was  void,  as  being  an  improvident  act  in  the  management  of  a 
charity  estate. 
An  advowson  may  be  given  to  a  charitable  use. 

Quctrtj  Whether  the  trustees  of  a  charity  will  be  permitted  to  present 
to  a  vicarage,  the  advowson  to  which  has  been  given  to  the  charity, 
without  making  profit  of  the  presentation  by  selling  it  for  the  benefit  of 
the  charity. 

Thomas  Triplbtt,  Doctor  in  Divinity,  by  indenture,  dated  the 
10th  of  November,  in  the  twentieth  year  of  the  reign  of  His 
Majesty  King  Charles  the  Second,  demised  certain  hereditaments 
to  Elizabeth  Nedham  and  Richard  Oakeley,  for  the  term  of 
99  years,  at  the  rent  of  402.  per  annum.  This  lease  contained 
a  declaration,  that  it  was  mutually  agreed  between  the  parties 
therein  named,  that,  the  said  indenture  of  lease  being  granted  to 
the  said  Elizabeth  Nedham  and  Eichard  Oakeley,  from  the  said 
Thomas  Triplett,  in  favour  and  kindness  to  John  Nedham,  son 
of  the  said  Elizabeth  Nedham,  if  it  should,  at  any  time  there- 
after, appear  to  the  said  Elizabeth  Nedham  and  Eichard  Oakeley, 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  that  no  competent  benefit  could  be  made  thereby,  either 
by  reason  of  the  continuance  of  taxes,  or  the  badness  of  the 
times,  then  and  in  such  case,  it  should  and  might  be  lawful  to 
and  for  the  said  Elizabeth  Nedham  and  Eichard  Oakeley,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  at  any  time  or  times  during  the  continuance  of  the  said 
lease,  at  his  or  their  wills  or  pleasures,  to  depart  with,  surrender, 
and  deliver  up  all  and  singular  the  said  demised  premises,  and 
estate  and  lease  thereby  granted  unto  the  said  Thomas  Triplett,  his 
heirs  and  assigns,  in  manner  therein  mentioned,  or  to  that  effect. 

Shortly  afterwards,  by  indenture,  bearing  date  the  21st  of 
December,  1668,  Thomas  Triplett  conveyed  the  said  premises  to 
John  Nedham,  and  seven  other  persons  therein  named,  their  heirs 
and  assigns,  by  the  description  of  the  rectory  and  church  of 
Haughley,  alias  Halley,  in  the  county  of  Suffolk,  and  the 
advowson,  donation,  free  disposition,  and  right  of  patronage,  of 
the  vicarage  of  the  said  church,  and  all  the  manor,  grange,  or 
rectory,  called  Fishpond,  with  their  appurtenances,  in  the  county 
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of  Suffolk,  which  had  belonged  to  the  dissolved  monastery  of     Att.-Gen. 

Heyles,  in  the  county  of  Gloucester,  together  with  all  tithes,  and       wIbd. 

other    hereditaments    thereto  belonging,   situate,   arising,   and 

increasing  in  Haughley,  Harleston,  Wetherden,  and  Stow  Market, 

or  elsewhere,  in  the  said  county  of  Suffolk ;  and  also,  a  messuage  or 

tenement,  called  Dowis,  and  ten  acres  of  land,  meadow  or  pasture, 

in  Haughley,  next  or  near  the  ground  belonging  to  Fishpond 

aforesaid,  and  the  reversion  and  remainders  of  all  and  singular 

the  premises,  and  of  every  part  thereof,  and  all  rent  or  rents 

reserved  or  payable  upon  any  lease  or  leases  of  the  premises, 

or  any  part  thereof, — to  hold  the  same  to  them,  their  heirs  and 

assigns,  upon  trust,  and  to  the  intent  and  purpose,  that  they,  the 

said  trustees,  their  heirs,  &c.,  should,  from  time  to  time,  and  at 

all  times  thereafter,  during  the  natural  life  of  Eatherine  Wame, 

sister  of  him,  the  said  Thomas  Triplett,  pay  unto  her,  out  of  the 

rents  and  profits  of  the  said  rectory  and  premises,  the  full  yearly 

sum   of  20Z.  per  annum :    and,   after  the   death  of  the  said 

Eatherine  Wame,  that  they,  the  said  trustees,  &c.  should  pay 

the  yearly  sum  of  20Z.,  so  limited  to  the  said  Eatherine  for  her 

Ufe  as  aforesaid,  unto  such  child  or  children  of  the  said  Eatherine 

Wame  as  should  be  living  at  the  time  of  the  decease  of  the  said 

Eatherine  Wame,  or  his,  her,  or  their  assigns,  by  equal  portions, 

at  the  respective  days  of  payment  before  mentioned :  and,  from 

and  after  the  death  of  such  child  or  children  of  the  said  Eatherine 

Wame,  and  the  survivor  of  them,  that  they,  the  said  trustees, 

and  the  survivors  of  them,  and  the  heirs  and  assigns  of  such 

survivors,  should  pay,  or  cause  to  be  paid,  unto  the  then  dean 

and  sub-dean  of  the  collegiate  church  of  St.  Peter  at  Westminster, 

and   the   two  senior  prebends  of  the  said  church,  and   their 

successors  for  ever,  the  said  yearly  sum  of  201.  per  annum,  to  the 

use,  for,  and  in  trust  for,  four  of  the  most  worthy  scholars  *of       [  •iifi  ] 

the  free  school  at  Westminster,  that  want  means  to  subsist  at 

the  University ;  and,  upon  this  further  trust,  and  to  this  further 

intent  and  purpose,  that  they,  the  said  trustees,  and  the  survivor 

of  them,  should,  out  of  the  residue  of  the  rents  and  profits  of  the 

premises,  over  and  above  the  said  yearly  sum  of  202.,  pay  or 

cause  to  be  paid  unto  such  poor  children,  both  male  and  female, 

bom  or  to  be  born,  for  ever,  in  the  parish  of  Hayes,  in  the  county 
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Att.-Gbn.  of  Middlesex,  as  they,  the  said  trustees,  by  the  advice  and 
Wabd.  assistance  of  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  for  the  time  being,  should  think  fit,  and  by  such 
proportions  as  they  should  also  think  fit,  the  yearly  sum  of  15L 
per  annum  for  ever,  at  the  respective  days  of  payment  therein 
mentioned :  and  also  upon  this  further  trust,  and  to  this  further 
intent  and  purpose,  that  they,  the  said  trustees,  and  the  survivors 
of  them,  &c.  should,  out  of  the  residue  of  the  rents  and  profits 
of  the  said  premises,  over  and  above  the  said  yearly  sum  of  202. 
per  annum,  and  151,  per  annum,  pay  or  cause  to  be  paid  unto 
such  poor  children,  both  male  and  female,  bom  or  to  be  born,  for 
ever,  in  the  parishes  of  Petersham  and  Bichmond,  in  the  county 
of  Surrey,  as  they,  the  said  trustees,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  by  the  advice  and 
assistance  of  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parishes  of  Petersham  and  Bichmond  for  the  time  being 
should  think  fit,  and  by  such  proportions  as  they  should  also 
think  fit,  the  yearly  sum  of  51.  per  annum  for  ever,  at  the 
respective  days  of  payment  therein  mentioned. 

The  deed  contained  also  a  power  of  appointing  new  trustees. 

Eatherine  Wame  and  her  children  had  been  long  dead. 

An  information  was  filed  by  the  Attorney-Oeneral,  upon  the 
certificate  of  the  commissioners  for  inquiring  into  charities,  which, 
after  setting  forth  the  indenture  of  1668,  stated,  that,  in  1696, 
Jolin  Nedham  was  the  only  surviving  trustee  under  that  inden- 
ture ;  that,  by  indenture,  bearing  date  the  20th  of  November, 
1696,  he  demised  to  Charles  Enipe,  his  executors,  administrators, 
and  assigns,  the  premises  aforesaid,  to  hold  the  same  from  the 
expiration  of  the  term  of  99  years,  for  the  term  of  500  years,  at 
the  old  rent  of  402.  per  annum  ;  that  that  rent  was  greatly  below 
the  value  of  the  said  premises ;  that  Charles  Enipe  was  the 
son-in-law  of  the  said  John  Nedham ;  that  the  said  lease  was 
granted  by  John  Nedham,  in  order  to  benefit  his  own  family 
at  the  expense  of  the  charity ;  and  that,  the  term  of  99  years 
having  expired,  the  reversionary  term  of  500  years  had  fallen 
into  possession,  and  had  become  vested  in  the  defendants,  the 
Wards,  who  had  paid  unto  the  trustees  of  the  charity  for  the 
time  being  the  annual  rent  of  40Z. 
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The  information  charged,  that  the  reversionary  lease  for  500     Att.-Gen. 
years  was  an  improper  and  improvident  lease,  granted  at  a  very       ward. 
inadequate  rent,  and  without  any  consideration  being  paid  for  the 
saone ;  that  the  grant  of  such  lease  was  a  breach  of  trust ;  and  that 
the  income  arising  from  the  rectory  alone  exceeded  4002.  a  year. 

The  prayer  was,  that  the  demise  for  the  term  of  500  years 
might  be  declared  void,  and  that  the  whole  of  the  rents  might  be 
paid  over  to  the  trustees  of  the  charities,  to  be  applied  according 
to  the  trusts  of  the  indenture  of  the  21st  of  December,  1668. 

The  defendants,  the  Wards,  in  their  answer,  set  forth  the  lease 
of  the  20th  of  November,  1696.  It  recited,  among  other  things, 
that  Elizabeth  Nedham,  in  her  lifetime,  laid  out  and  bestowed,  in 
repairing  of  the  messuages  and  houses  then  standing  in  and  upon 
the  said  rectory  and  premises,  at  least  the  sum  of  601.,  which 
messuages  and  houses  had  since,  by  casualty,  been  totally  burned 
down  and  demolished  ;  and  that  Charles  Enipe  had  since  laid  out 
and  expended  in  the  repairs  of  the  chancel  belonging  to  the 
parish  church  of  Haughley  therein  mentioned,  the  further  sum 
of  202. :  so  that  the  said  Elizabeth  Nedham  and  Charles  Enipe 
had,  in  truth,  thitherto  been  considerable  losers  by  the  lease  so 
made  to  them,  contrary  to  the  intendment  of  the  said  Dr.  Thomas 
Triplett ;  the  whole  estate  having  never  been  let  by  them,  when 
the  houses  were  standing,  at  more  than  50/.  a  year,  and  many 
years  at  the  rate  of  45Z.  The  defendants  further  stated,  that  the 
property  had  been  purchased  for  valuable  consideration  by  their 
father  and  grandfather,  and  who  had  respectively  charged  it 
with  legacies  and  annuities ;  that  they  had  paid  those  legacies 
and  annuities ;  and  that  they  themselves  *were  thereby  pur-  [  •117  ] 
chasers  for  valuable  consideration.  They  also  submitted,  that,  in 
case  the  lease  was  not  binding  against  the  charity  as  to  the  lands, 
yet,  at  least,  it  was  good  as  to  the  advowson  of  the  vicarage, 
which  cannot  be  applied  to  charitable  purposes ;  and  that  the  gift 
to  charities  was  only  a  gift  of  certain  sums  to  the  amount  of  40Z. 
per  annum. 

The  Attorney-General  and  Mr.  Pemherton  appeared  in  support 
of  the  information : 

The  doctrine  of  the  Court  is,  that,  if  the  whole  profits  of  the 
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att.-gen.     land,  at  the  time  of  the  charitable  gift,  are  devoted  to  charity,  the 


r. 


Wabd.  whole  increased  profits,  at  any  subsequent  time,  must  go  to 
charity  also.  Here  the  whole  profits  of  the  premises  comprised 
in  the  deed  of  1668,  were  at  that  time  40Z.  a  year,  and  the  whole 
of  that  401.  was  apportioned  among  the  charities.  The  whole 
rents  of  the  lands,  therefore,  are  now  applicable  to  those 
charitable  purposes. 

Then  the  only  question  is,  whether  a  lease  of  a  charity  estate 
for  five  hundred  years,  granted  by  trustees  half  a  century  before 
the  expiration  of  a  subsisting  lease,  can  be  sustained.  All  the 
authorities  shew  that  the  granting  of  such  a  lease  is  a  gross 
breach  of  trust,  and  a  most  improvident  administration  of  the 
charity  property. 

Mr.  Sugden,  Mr.  Simpkinson,  and  Mr.  liolfe^  appeared  for 
the  defendants,  the  Wards  : 

The  401.  a  year  has  been  regularly  paid  to  the  charities ;  and 
if  that  is  the  whole  which  the  charities  are  entitled  to  claim,  the 
Attorney-General  can  have  no  right  to  question  the  validity  of 
this  lease.  Now,  unless  the  land  itself  is  given  to  charity,  or  all 
the  profits  are  so  given,  the  Court  will  not  intend  that  the  donor 
meant  to  give  more  than  the  specific  sums  mentioned  by  him. 
Here  there  is  no  pretence  for  saying  that  the  property  itself  is 
given  expressly  to  charity ;  and  unquestionably  the  whole  profits 
are  not  so  given  in  express  words.  It  is  true  that  the  rent 
reserved  on  the  ninety-nine  years  lease,  was  only  40Z.,  and  that 
that  sum  is  apportioned  among  the  three  charities ;  but  the  cir- 
cumstances afford  the  strongest  reason  for  believing,  that,  even  in 
1668,  the  property  was  worth  more  than  40Z.  a  year,  and  that  the 
excess  beyond  the  401.  was  never  intended  for  charitable  pur- 
poses. The  lease  of  ninety-nine  years  was  granted  in  favour  and 
kindness  to  John  Nedham,  the  son  of  Elizabeth  Nedham,  one  of 
the  lessees ;  so  that  the  lessor  must  have  thought  that  the  lease 
was  a  beneficial  one,  and  that  the  property  had  some  surplus 
value  beyond  the  401.  a  year.  Each  of  the  charges  of  20Z.,  15L 
and  51.,  is  expressly  said  to  be  for  ever ;  and  the  donor  expressly 
confines  the  trust  to  no  other  use,  intent  or  purpose.  The  first 
charge  of  20/.  is  directed  to  be  paid  out  of  the  rents,  and  each  of 
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the  other  sums  of  15Z.  and  SI.  are  directed  to  be  paid  "out  of  the  att.-Gbn. 
residae  of  the  rents/'  contemplating  a  residue  after  payment  of  ward. 
the  last  sum  of  5Z.,  as  well  as  after  payment  of  the  foregoing  sum 
of  152.  The  founder  of  the  charity  must  have  been  aware  that 
there  would  be  charges  attending  the  execution  of  the  trust. 
Whence  were  those  charges  to  be  defrayed,  if  40/.  a  year  was 
considered  to  absorb  the  whole  profits  of  the  lands  ? 

Besides,  an  advowson  yields  no  profit,  and  is  therefore  not 
the  subject  of  a  gift  to  charity.  "  An  advowson  in  gross,"  says 
Duke,i  "  a  way  or  passage,  &c.  cannot  be  granted  to  a  charitable 
use."  The  information,  therefore,  must  fail,  as  to  the  advowson, 
at  least ;  and  failing  as  to  it,  the  consequence  is,  that  the  whole 
of  the  property  is  not  devoted  to  charity;  and  the  charities, 
therefore,  cannot  claim  more  than  the  specific  sums  bequeathed 
to  them ;  for  the  right  of  the  charities  must  either  be  limited  to 
the  40L  specifically  charged,  or  must  extend  to  the  whole  property 
upon  which  that  401.  was  declared  to  be  charged.  Now,  suppose 
the  lease  of  99  years  had  expired  in  the  lifetime  of  a  child  of 
Dr.  Triplett's  sister,  Katherine  Wame;  and  that,  after  the 
expiration  of  the  lease,  and  during  the  life  of  such  child,  the 
advowson  of  the  vicarage  had  become  vacant,  and  the  houses, 
lands,  and  rectorial  tithes  had  been  let  for  a  much  higher  rent 
than  401.  a  year, — could  it  have  been  contended,  that  such  child's 
limited  annuity  of  201.  was  to  be  increased  according  to  the 
increased  value  of  the  property  upon  which  it  was  charged  ? — or 
would  not  both  the  increased  surplus  income,  and  the  beneficial 
^interest  of  nominating  to  the  vacant  vicarage,  have  been  deemed  [  *118  ] 
resulting  trusts,  for  the  benefit  of  Dr.  Triplett's  heir  ?  And  if 
such  would  have  been  the  operation  during  the  life  of  a  child  of 
Katherine  Warne,  what  should  make  the  difference  after  the 
death  of  such  child,  since  it  is  the  said  sum  of  20/.  which  is  given 
to  the  dean  and  sub-dean  of  Westminster  ?  The  dean  and  sub- 
dean  of  Westminster  can  claim  nothing  which  Katherine  Warne 
could  not  have  claimed. 

The  following  authorities  were  cited  : 
Attorney-General  v.  Tanner,  4  Br.  C.  C.  103. 

t  Duke's  Charitable  Usee,  Bridgman's  ed.  p.  138. 
R.R. — VOL.  XXXI.  9 


130  1829.    CH.    7  L.  J.  CH.  118.  [r.b. 

att.-Gew.         Attorney-General  v.  The  Mayor  of  Bristol,   22  E.  R.  136  ; 
wlitD.       2  J.  &  W.  294. 

Attorney-General  v.  The  Mayor  of  Exeter,  26  R.  R.  105 ;  Jac.  443. 
Attorney-General   v.    Skinners'    Company,   26   R.  R.  126 ;    5 
Madd.  174. 

The  Master  of  the  Rolls  : 

The  last  case,  in  which  the  authorities  applicable  to  this  subject 
were  critically  examined,  was  on  an  appeal  from  my  decision  in 
The  Attorney-General  v.  The  Mayor  and  Corporation  of  Bristol. 
Lord  Eldon  there  went  through  the  cases  with  great  care ;  and 
pronounced  what  he  considered  to  be  the  rule  of  a  court  of  equity 
on  subjects  of  this  nature:  and  I  cannot  better  express  his 
opinion  on  these  matters  than  by  reading  the  words  he  has  used  : 

*'  As  far  as  I  have  read  these  ancient  cases,  they  state  it  to 
depend  upon  the  intention  of  the  donor;  and  that  one  way  of 
finding  out  that  intention  is,  to  inquire  whether  the  whole  of  the 
annual  value  of  the  property  was,  at  the  time  of  the  foundation 
of  the  charity,  distributed  amongst  the  objects  of  the  charity. 
If  it  was,  they  say,  that  that  circumstance  is  evidence  of  the 
donor's  intention  to  give  the  whole  of  the  increased  value  to  the 
same  objects.  Whether  that  be  a  rule  of  evidence,  which  good 
and  sound  reasoning  would  have  led  one  to  adopt  originally,  I  do 
not  trouble  myself  with  inquiring ;  but  I  cannot  help  feeling  the 
force  of  what  Lord  Hardwickb  says,  in  The  Attorney-General 
V.  Johnson,f  that,  when  the  Thetford  case  was  decided,  the 
doctrine  of  resulting  trusts  was  but  little  understood  ;  and,  if  the 
object  of  the  gift  had  not  been  charity,  I  feel  considerable 
difficulty  in  believing,  that  this  doctrine  of  the  Court  would  have 
prevailed.  Settled  rules  of  construction,  however,  must  not 
be  disturbed ;  and  this  principle  is  of  so  much  importance  in 
administering  the  justice  of  the  country,  that,  according  to  my 
notion,  if  there  has  been,  not  merely  a  variety  of  cases,  but  even 
only  one  ancient  case,  and  there  has  been  practice  and  experience 
in  favour  of  it,  it  ought  to  be  adhered  to.  Another  rule  to 
be  found  in  these  ancient  cases  is,  that,  as  the  charity  would 
lose,  if  the  fund  decreased  in  value,  it  ought  to  gain,  in  case  it 

t  Ambler,  180. 
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increased.     I  should  have  doubted,  whether  that  was  a  sound     Att.-Gen. 
rule  of  construction ;   but  I  take  it  to  be  one  as  settled  as  the       wabd. 
other  ;  and  that,  therefore,  it  would  not  be  right  to  disturb  it." 

The  principles  here  stated  by  Lord  Eldon  must  be  considered 
as  the  settled  rule  of  the  Court:  because  no  Judge,  after  this 
elaborate  judgment  of  Lord  Eldon,  will  ever  venture  to  apply 
a  rule  different  from  that  which  he  has  so  laid  down.  Let  ue 
^PPly  these  principles  to  the  present  case.  Doctor  Triplett  was 
seised  of  property,  which  he  had  demised  for  a  term  of  99  years, 
at  the  clear  annual  rent  of  iOl.  a  year ;  and  he  disposes  of  the 
whole  of  this  40Z.  a  year  to  objects  of  charity,  in  certain  propor- 
tions. By  the  deed  of  foundation,  he  gives  201.  to  his  sister  and 
her  children ;  and,  after  their  decease,  to  the  dean  and  chapter 
of  Westminster,  for  certain  charitable  purposes ;  15Z.  to  a  second 
charity ;  and  51.  to  a  third  charity.  Here,  therefore,  to  use  Lord 
Eldok^s  words,  at  the  time  of  the  foundation  of  the  charity,  the 
then  present  actual  amount  of  the  property  was  entirely  devoted 
to  charity,  after  the  death  of  the  sister  and  her  children;  and 
the  intervening  life-interest  in  the  201.  a  year,  can  make  no 
difference  in  the  application  of  the  principle. 

It  is  said,  there  are  special  circumstances  here,  which  take  the 
case  out  of  the  general  rule.  The  age  of  the  sister,  it  is  said,  is 
not  known;  she  might  have  been  a  very  young  woman;  her 
surviving  child  might  outlive  the  term  of  99  years;  in  that 
event,  the  annual  sum  of  20/.,  payable  to  that  child,  could  not 
have  been  increased ;  and,  therefore,  it  is  inferred,  that  the  other 
annual  sums  of  15Z.  and  61.  could  not  have  been  increased. 
*Xow,  in  the  first  place,  if  I  were  to  admit  that  Dr.  Triplett  had  [  *^i^  ] 
in  his  contemplation  the  notion,  that  a  child  of  his  sister  might 
outlive  the  term  of  99  years,  it  would  not  be  a  necessary  conclu- 
sion, that,  because  the  20Z.  payable  to  the  sister  and  her  children 
would  not  be  increased,  however  the  income  of  the  property 
might  be  augmented,  therefore  the  two  sums  of  15Z.  and  51.  would 
not  be  increased.  My  opinion  is  otherwise.  In  such  a  case, 
these  two  annual  sums  would  be  increased,  so  as  to  exhaust 
the  whole  of  the  rents  and  profits.  But  I  do  not  admit,  that 
Dr.  Triplett  had  any  such  event  in  his  contemplation ;  so  that 
the  possible  circumstance,  which  has  been  relied  on,  is  no  ground 
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att.-Obn.     for  inferring  any  intention  on  his  part.    Dr.  Triplett  appears  to 


V. 


Waiid.  have  had  considerable  church  preferment;  and  the  foundation  of 
a  charity  is  not  the  act  of  a  man  in  early  life :  the  probability, 
therefore,  is,  that  he  was  a  man  considerably  advanced  in  years ; 
and  the  sister,  in  all  likelihood,  was  not  very  young.  Upon 
reading  the  deed,  it  appears  to  me  that  Dr.  Triplett  never  contem- 
plated the  possibility,  that  the  payment  of  the  20L  a  year  to  his 
sister  and  her  children  would  endure  beyond  the  term  of  99  years. 

Another  circumstance  relied  on  is,  that  the  language  of  the 
deed  is,  that  the  trustees  shall,  ''  out  of  the  residue  "  of  the  rents 
and  profits,  pay  the  151.  a  year;  and  then,  that  ''out  of  the 
residue  of  the  rents  and  profits,*'  they  shall  pay  the  51.  a  year. 
This  phraseology,  it  is  said,  shews  that  there  was  an  intention, 
that  there  should  be  a  residue  after  the  annual  payments  of  20/., 
15/.,  and  5/.,  and  that  the  founder  did  not  consider  that  he  had 
exhausted  the  whole  of  the  property  by  these  three  payments ; 
and,  therefore,  that  the  case  is  taken  out  of  the  general  rule. 
Now,  it  is  plain,  that  the  words  thus  relied  on  are  merely  an 
inaccuracy  of  expression.  Dr.  Triplett  is  here  disposing  of  a 
rent,  which,  during  99  years,  could  not  be  increased  beyond  40/. 
a  year.  After  the  20/.  and  the  15/.  were  paid,  the  5/.  would 
exhaust  the  whole;  there  would  be  no  residue  out  of  which 
it  could  be  taken.  His  mention  of  the  residue  is  merely  an 
inaccuracy  of  language  introduced  by  the  framer  of  the  deed, 
who  uses,  currente  calamo,  the  same  expression,  with  respect  to 
the  5/.,  as  he  had  used  with  respect  to  the  15/. 

It  is  next  said,  that  a  part  of  the  property  devoted  to  charity 
consists  of  the  advowson  to  a  vicarage ;  that  the  presentation  to 
a  vicarage  could  not  be  sold  by  the  trustees,  nor  in  any  manner 
turned  to  profit;  and,  consequently,  that  Dr.  Triplett  has  not 
applied  the  whole  profits  of  these  premises  to  charitable  uses. 
It  is  not  necessary  for  me  to  say,  whether  the  next  presentation 
to  a  vicarage  can  or  cannot  be  sold  by  the  trustees  of  a  charity ; 
but  I  am  very  far  from  taking  it  to  be  clear,  that  the  trustees  of 
a  charity  would  be  permitted  to  present  to  a  benefice,  without 
converting  to  the  benefit  of  the  charity,  that  which  might  be 
lawfully  sold.  Here,  however,  the  advowson  was  comprehended 
in   the  lease  for  ninety-nine  years.      Dr.   Triplett,   therefore. 
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exhaasted  the  whole  profit  of  the  property,  including  the  profits     att.-Gkn. 
of  the  advowson,  such  as  it  existed  at  the  time  of  the  foundation.       wabd. 

It  was  further  argued  that,  because  the  advowson  could  not  be 
turned  to  profit,  it  could  not  be  made  the  subject  of  a  charitable 
gift;  and  a  passage  to  that  effect  was  cited  from  Duke.  It 
happens,  that,  in  a  late  case  of  Bennett  v.  Bennett  in  the  House 
of  Lords,  the  subject  of  the  charity  was  in  part  an  advowson, 
and  it  did  not  occur  to  any  person  that  such  an  objection  could 
be  maintained.  That  amounts  to  a  declaration  of  the  law,  that 
an  advowson  may  be  the  subject  of  a  charitable  gift;  and  the 
inclination  of  my  opinion  is,  that,  an  advowson  being  the  subject 
of  a  charitable  gift,  this  Court  would  hesitate  long,  before  it 
permitted  trustees  to  present,  without  making  that  profit,  out  of 
the  presentation,  which  the  law  permits  to  be  made. 

My  opinion  therefore  is,  that  this  is  a  case  within  the  rule,  and 
that  the  charities  are  entitled  to  the  increased  rents. 

As  to  the  lease  for  five  hundred  years,  the  case  stands  thus: 
The  original  lease,  granted  in  1668,  would  expire  in  1767 ;  and 
m  1696,  John  Nedham,  the  surviving  trustee,  executed  the 
reversionary  lease  for  a  term  of  five  hundred  years.  Now,  with- 
out entering  into  the  corrupt  motive  which  must  have  affected 
the  mind  of  Nedham,  when  he  executed  this  lease,  the  authorities 
are  clear,  that  a  lease  for  five  hundred  years,  being  in  effect  an 
alienation  of  the  trust-property,  could  not  be  granted  in  the 
provident  *management  of  the  charity  estate.  On  that  ground  [  •120  ] 
alone,  the  lease  must  be  avoided. 

The  costs  of  the  Attorney  ^General,  as  between  party  and  party, 
were  ordered  to  be  paid  by  the  defendants,  the  Wards.  The 
extra  costs  of  the  Attorney-General^  and  the  costs  of  the  trustees 
of  the  charity,  (who  were  also  defendants)  were  to  be  borne  by 
the  estate. 

[On  appeal  this  decree  was  affirmed  by  Lord  Brougham,  L.G. 
in  1882,  as  incidentally  appears  from  a  report  upon  a  point  of 
practice  in  Att.-Gen.  v.  Ward,  1  Myl.  &  Cr.  449,  but  no  report 
of  the  appeal  can  be  found.] 


1»4 


182H.  1830. 
AjfHl  20. 


1829.    CH.     7  L.  J.  CH.  150—156.  :r-r. 

OKMOND  V.  KYNNEESLEY  (otherwise  BUTLER 
V.  KYXNERSLEY). 

(7  L.  J.  Ch.  150—156.) 

[Anothbe  and  better  report  of  this  case,  under  the  title  of 
Butler  V.  Kynneraley,  is  given  in  8  L.  J.  Ch.  67.^ 


1829.       In  the  Matter  of  the  GAESTANG  CHURCH  TOWN 
'^^^'  SCHOOL,  Ex  parte  Rev.  J.  PEDDER. 

t  ^^^  ^  (7  L.  J.  Ch.  169—173.) 

A  petition  under  52  Geo.  III.  c.  101,  to  the  Lord  Chancellor,  a» 
exercising  the  visitatorial  power  vested  in  the  Ejng,  cannot  be  sustained, 
if  the  facts  upon  which  the  right  of  the  Crown  to  be  visitor  depends,  are 
controverted,  and  the  visitatorial  power  of  the  Crown  be  denied. 

[  172  ]  [Upon  the  above  point  the  Lord  Chancellor  said]    I  do 

not  think,  unless  a  clear  case  appears  upon  the  face  of  the 
petition  not  controverted,  shewing  that  the  Crown  is  the  visitor, 
when  I  am  called  upon,  as  representing  the  Crown,  to  remedy  an 
abuse  of  the  charity,  that  I  can  go  into  a  controverted  case  for 
the  purpose  of  establishing  the  fact  that  the  Crown  is  in  truth 
the  visitor. 

In  all  cases  of  this  description  in  which  it  is  stated,  and  is  not 
controverted,  that  the  Crown  is  the  visitor,  the  Crown  as  visitor 
by  the  Chancellor,  if  the  case  is  made  out  in  point  of  fact  that 
any  abuse  exists,  applies  such  remedies  as  are  proper  for  the 
case. 
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IN  THE  KING'S   BENCH. 


Doe  d.   PEMBERTON  and   Others  v.   ROE.  i827. 

June  16. 
(7  Bam.  &  Cress.  2 ;  S.  C.  5  L.  J.  K.  B.  289.) 


[2] 


A  tenancy  for  years,  determinable  on  lives,  is  not  a  holding  for  **  any 
term  or  number  of  years  certain  "  within  the  1  Geo.  IV.  c.  87,  s.  1. 

R.  V.  lliciiAiiDS  moved  for  a  rule  to  shew  cause  why  the 
tenants  in  possession  should  not  enter  into  a  rule  for  giving  up 
possession,  and  a  recognizance  with  two  sureties  for  payment  of 
costs,  as  required  by  the  1  Geo.  IV.  c.  87,  s.  1.+  It  appeared  that 
the  tenants  held  under  a  lease  granted  in  the  year  1762  ''for 
ninety-nine  years,  if  R.  G.,  W.  G.,  and  R.  G.,  junior,  or  any  or 
either  of  them  should  so  long  live." 

Lord  Tenjerden,  Ch.  J. : 

The  statute  only  applies  to  cases  where  the  holding  is  for  "  any 
term  or  number  of  years  certain,  or  from  year  to  year."  I  think 
that  under  the  lease  in  question,  there  was  not  a  holding  for  any 
term  or  number  of  years  certain ;  the  case,  therefore,  does  not 
come  within  the  operation  of  the  Act  of  Parliament,  and  we 
cannot  call  upon  the  tenants  to  give  security. 

Ride  refused. 


THE  KING  V.   The  Justices  of  the  Borough  of  i827. 

LEICESTER.  '^'^' 

(7  Barn.  &  Cress.  6—13;  S.  C.  9  Dowl.  &  By.  772 ;  5  L.  J.  M.  C.  95.)  ^  ^  ^ 

The  54  Geo.  III.  c.  84,  which  enacted,  that  the  Michaelmas  Quarter 
Sessions  shall  be  holden  in  the  week  next  after  the  11th  of  October,  is 
merely  directory,  and  those  Sessions  may  notwithstanding  that  enact- 
ment be  legally  holden  at  another  time. 

Where  the  high  constable  of  a  borough,  by  the  direction  of  the  justices, 
employed  and  paid  a  number  of  special  constables  to  suppress  riots  at  an 
election,  and  the  ordinary  constables  were  also  constantly  employed  by 
him  during  the  same  period  in  endeavouiing  to  keep  the  peace,  for 
which  sendee  he  made  them  a  compensation :  Held,  that  the  justices 

t  See  now  C.  L.  P.  Act,  1852  (15  &  16  Vict.  c.  76,  s.  213).— R.  C. 
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The  ELino  "were  warranted  in  oonsideTing  the  monies  so  expended  as  *'  extraordinary 

«•  expenses  incurred  by  the  liigh  constable  in  case  of  riot/*  within  the 

Justices  of  meaning  of  the  41  Geo.  III.  c.  78,  s.  2,  and  in  making  an  order  upon 

LEiCE^iTER.  ^0  treasurer  to  reimburse  him  those  expenses. 

By  an  order  of  two  justices  of  the  borough  of  Leicester,  made 
on  the  10th  of  October,  1826,  after  reciting  that  G.  0.,  high 
[  *^  ]  constable  of  the  borough,  had  made  ^application  to  them  for  the 
extraordinary  expenses  incurred  by  him  in  the  execution  of  his 
duty  as  such  high  constable  in  several  cases  of  tumult,  riot,  and 
felony  occurring  within  the  said  borough,  as  well  before  as  during 
the  continuance  of  a  contested  election  for  members  of  Parliament 
recently  had  therein,  and  that  they  had  examined  into  and  con- 
sidered the  same,  they,  the  said  justices,  did  thereby  allow  and 
adjudge  to  him,  G.  0.,  the  sum  of  1,848Z.  lis,,  as  and  for  the 
reasonable  and  necessary  allowances  to  be  made  to  him  for  his 
extraordinary  expenses  upon  the  occasion  aforesaid,  and  did 
thereby,  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vidad,  order  and  direct  the  treasurer  of  the  borough  to  pay  to  G.  0. 
the  said  sum  of  1,843/.  lis.  By  an  order  of  the  general  Quarter 
Sessions,  holden  on  the  12th  of  October  in  the  same  year,  this 
order  of  the  two  justices  was  confirmed.  In  last  Hilary  Term  a 
rule  nisi  for  a  certiorari  to  remove  these  orders  was  obtained  upon 
affidavits  suggesting  that  the  expenses  of  the  high  constable  were 
not  bondjide  incurred  in  keeping  the  peace;  and,  also,  upon  the 
ground  of  several  objections  appearing  on  the  face  of  the  orders, 
viz.,  first,  that  they  did  not  state  the  nature  of  the  riots,  nor 
when  they  took  place,  nor  what  allowances  were  made  ;  secondly, 
that  the  order  of  confirmation  was  not  made  at  the  Sessions 
holden  next  after  the  riots  were  alleged  to  have  taken  place ; 
thirdly,  that  this  order  was  made  at  a  time  w^hen  the  Sessions 
were  not  duly  holden  according  to  the  statute  54  Geo.  III.  c.  84, 
which  requires  that  the  Michaelmas  Quarter  Sessions  shall  be 
holden  in  the  first  week  after  the  11th  of  October,  whereas  the 
Sessions  in  question  were  holden  in  the  samo  week,  the  11th 
8  ]  being  on  Friday,  and  the  Sessions  *holden  on  the  following  day. 
The  affidavits  as  to  the  expenditure  were  answered  by  others 
which  shewed  that  during  the  election  in  the  month  of  June, 
1820,  there  were  several  serious  tumults  and  riots  at  Leicester, 
and  that  the  high  constable,  by  the  direction  of  the  justices. 


r  • 
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procured  a  large  body  of  special  constables  to  be  sworn  in,  who.     The  Kino 
together  with  the  ordinary  constables  and  headboroughs,  were         the 
actively  employed  during  the  whole  of  the  election,  in  endeavouring  '^^^i^wrm 
to  preserve  the  peace,  and  that  the  whole  sum  allowed  to  the  high 
constable  had  been  bond  fide  paid  by  him  to  the  ordinary  and 
special  constables.     Upon  these  affidavits  another  objection  to 
the  order  was  raised,  viz.  that  the  money  allowed  was  not  for 
the  personal  expenses  of  the  high  constable,  but  for  payments 
made  by  him  to  special  constables  selected  by  him  at  the  sug- 
gestion of  the  justices,  and  for  payments  made  to  the  ordinary 
constables  for  assisting  in  suppressing  the  alleged  riots. 

The  Attorney-General  and  Parke,  in  shewing  cause  against 
the  rule,  were  desired  by  the  Court  to  confine  their  observations 
to  the  third  and  fourth  objections,  inasmuch  as  the  affidavits  as 
to  the  application  of  the  money  had  been  answered,  and  the 
orders  did  sufficiently  state  the  nature  and  occasion  of  the  riots, 
and  the  order  appeared  to  have  been  confirmed  at  the  Quarter 
Sessions  next  after  it  was  made.     *     *     * 

Campbell,  contra.     *     *     *  [  10  ] 

LoBD  Tenterden,  Ch.  J. :  [  ii  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  matter 
has  been  fully  discussed ;  and  if  we  see  that  the  only  effect  of 
granting  a  certiorari  to  remove  the  orders,  would  be  to  impose 
upon  us  the  duty  of  sending  them  back  to  the  justices,  instead  of 
quashing  them,  we  ought  not  to  take  that  *fruitle88  step.  The  [  ^12  ] 
first  material  objection  to  the  order  was,  that  the  Quarter  Sessions 
at  which  it  was  made  were  not  legally  holden,  and  that,  therefore, 
the  acts  done  at  those  Sessions  were  void.  Looking  at  the  earlier 
statutes  upon  this  subject,  we  find  that  by  the  12  Ric.  II.  c.  10, 
the  justices  are  required  to  keep  their  Sessions  in  every  quarter 
of  the  year  at  least,  but  no  particular  days  are  specified.  By 
the  2  Hen.  V.  st.  1,  c.  4,  it  was  enacted,  that  they  "shall 
make  their  Sessions  four  times  in  the  year,  viz.  in  the  first 
week  after  Michaelmas,  Epiphany,  Easter,  and  the  translation 
of  St.  Thomas  the  martyr,  and  oftener  if  need  be."  The  modern 
statute  64  Geo.  III.  c.  84,  merely  substitutes  the  week  after  the 
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11th  of  October  for  the  week  after  Michaelmas;  the  question 
must,  therefore,  receive  the  same  consideration,  as  if  that  statute 
had  never  passed.  Now  we  find  that  so  long  ago  as  the  time  of 
Lord  Hale,  the  earlier  statutes  to  which  I  have  referred  were 
considered  as  directory  only.  After  pointing  out  what,  according 
to  a  strict  construction,  would  be  required  by  those  statutes, 
Lord  Hale  adds,f  *^  yet  it  is  very  plain  that  the  Quarter  Sessions 
are  variously  held  in  several  counties,  some  at  one  day  some  at 
another,  yet  it  hath  been  ruled  that  these  are  each  of  them  good 
Quarter  Sessions  within  the  several  Acts  that  relate  to  Quarter 
Sessions ;  for  these  Acts,  especially  that  of  2  Hen.  V.  is  only 
directive  and  in  the  afSrmative;  and,  therefore,  though  the 
Sessions  are  held  at  another  day,  according  to  the  general  direc- 
tion of  the  statute  12  Eic.  II.  yet  they  are  Quarter  Sessions." 
It  has  been  asked,  what  language  will  make  a  statute  imperative, 
if  the  54  Geo.  III.  c.  84,  be  not  so  ?  Negative  words  would  have 
given  it  that  effect,  but  those  used  *are  in  the  affirmative  only* 
This  brings  me  to  the  question  as  to  the  remuneration  given  to 
the  high  constable.  It  is  said  that  the  41  Geo.  III.  c.  78,  s.  2, 
merely  authorizes  the  justices  to  make  an  allowance  for  his 
personal  expenses ;  but  that  would  be  a  very  narrow  construction 
of  a  statute  authorizing  them  to  reimburse  him  the  expenses 
incurred  in  suppressing  a  riot ;  and  I  think  that  if  special  con- 
stables are  sworn  in  and  act  under  him,  he  may  in  the  first* 
instance  make  them  a  reasonable  compensation,  and  afterwards- 
receive  from  the  justices  an  allowance  in  respect  of  that  expense* 
This  is  perfectly  consistent  with  the  provisions  of  the  1  Geo.  IV^ 
c.  87. t  If  the  high  constable,  when  called  upon  by  others,  or 
upon  his  own  view  thinking  it  necessary,  appoints  certain  persona 
to  assist  him,  it  is  proper  that  his  should  be  the  hand  to  pay  for 
their  services ;  but  if  special  constables  are  sworn  in  by  the 
justices  without  the  intervention  of  the  high  constable,  they 
should  likewise  pay  them,  according  to  the  directions  of  the 
statute.  With  respect  to  the  ordinary  constables,  I  think  that 
as  far  as  any  general  principle  can  be  collected  from  the  statute 
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41  Geo.  in.  c.  78,  it  is  in  favour  of  the  payment  to  them  for 
their  extraordinary  exertions,  and  that  the  justices  were  well 
warranted  in  considering  such  payment  as  an  extraordinary 
expense  incurred  by  the  high  constable,  for  which  they  might 
make  him  an  allowance  under  the  second  section  of  that  statute. 
Upon  the  whole,  then,  I  am  of  opinion  that  the  order  of  Sessions, 
confirming  the  order  of  the  two  justices,  is  good,  and  that  this 
rule  ought  to  be  discharged. 


The  rest  of  the  Goubt  concurring, 


Rule  discharged. 


The  King 

V, 

The 
Justices  of 
Leicesteb. 


HARE  V.  TRAVIS. 

(7  Bam.  &  Cress.  14—18 ;  S.  C.  9  Dowl.  &  By.  748 ;  5  L.  J.  K.  B.  3^13.) 

A  policy,  in  the  usual  form,  was  effected  on  pearl  ashes  on  a  voyage 
at  and  from  Lirerpool  to  London.  The  captain  took  in  goods  at  Liver- 
pool for  Southampton  as  well  as  London,  intending  to  go  first  to  the 
former  place.  He  accordingly  went  into  Southampton,  and  delivered 
the  goods  shipped  for  that  place,  and  afterwards  proceeded  to  London. 
The  termini  of  the  voyage  being  the  same  as  those  described  in  the 
policy,  it  was  held  to  be  the  same  voyage  until  the  vessel  reached  the 
dividing  point,  and  that  the  policy  attached,  although  putting  into 
Southampton  was  a  deviation. 

The  goods  insured  received  considerable  damage  from  sea-water.  But 
they  were  not  examined  at  Southampton,  nor  until  they  reached  London, 
when  the  damage  was  found  to  amotmt  to  00  per  cent.  Before  the 
vessel  reached  the  dividing  point  of  the  two  voyages  she  had  met  with 
bod  weather,  and  had  made  much  water,  and  on  one  occasion,  the  water 
pumped  up  appeared  to  hold  the  pearl  ashes  in  solution.  On  the  voyage 
from  Southampton  to  London  there  were  no  heavy  seas,  and  the  weather 
was  tolerably  fair.  Under  these  circumstances,  it  was  held,  that  it  was 
a  question  for  the  jury  whether  the  pearl  ashes  had  sustained  damage 
to  the  amount  of  3  per  cent,  before  the  deviation ;  and  they  having 
found  that  they  had  sustained  damage  to  that  amount,  the  Court  refused 
to  disturb  the  verdict. 

This  was  an  action  on  a  policy  of  insurance  on  pearl  ashes  on 
board  the  ship  Smyrna,  on  a  voyage  at  and  from  Liverpool  to 
London.  The  policy  contained  the  usual  clause,  that  all  goods 
were  to  be  free  from  average  under  three  per  cent.,  unless 
general,  or  the  ship  were  stranded.  At  the  trial  before  Lord 
Tenterden,  Ch.  J.,  at  the  London  sittings  after  last  Term,  it 
appeared  that  the  captain  had  taken  in  goods  at  Liverpool  for 


1827. 
Jutte  19. 


140  1827.    K.  B.     7  B.  &  C.  14—15.  [k.b. 

Harb  Southampton  as  well  as  London ;  the  vessel,  on  the  23rd  of 
TRAvig.  September,  sailed  from  Liverpool,  having  on  board  the  pearl 
ashes,  which  were  stowed  in  the  lower  tier ;  she  was  compelled 
by  bad  weather  to  put  twice  into  Holyhead,  and  upon  a  survey 
had  there,  it  appeared  she  made  much  water.  On  the  SOth  of 
October  the  Smyrna  left  Holyhead,  and  from  that  time  the  hold 
of  the  ship  was  never  free  from  water ;  while  she  was  in  the 
Bristol  channel,  the  water  pumped  up  took  the  colour  out  of  the 
captain's  clothes,  which  he  attributed  to  its  having  the  pearl 
ashes  in  solution.  On  the  1st  of  November  the  vessel  arrived 
at  Southampton,  and  the  captain  there  delivered  the  goods 
shipped  for  that  place,  but  the  pearl  ashes  were  not  unloaded  or 
[*15]  examined  there.  The  vessel  left  Southampton  *on  the  4th  of 
November,  and  arrived  in  London  on  the  10th.  On  her  voyage 
from  Southampton  there  were  no  heavy  seas.  The  weather  was 
tolerably  fair,  but  the  ship  made  water,  although  not  so  much 
as  she  had  previously  done. 

The  pearl  ashes,  on  their  arrival  in  London,  appeared  to  have 
sustained  so  much  damage  by  salt  water,  as  to  be  depreciated  in 
value  upwards  of  60  per  cent.  They  were  in  a  state  of  solution, 
and  it  was  proved  by  persons  conversant  with  the  article,  that 
that  could  not  have  happened,  from  coming  in  contact  with 
salt  water,  in  less  time  than  three  or  four  weeks,  certainly  not  in 
three  or  four  days.  Upon  this  evidence  it  was  contended,  that 
the  plaintiff  ought  to  be  nonsuited,  inasmuch  as  the  vessel  did 
not  sail  from  Liverpool  on  the  voyage  insured,  viz.  a  voyage  to 
London,  but  on  a  voyage  to  Southampton.  That  was  the  first 
port  of  destination ;  for  the  captain,  having  taken  in  goods  for 
Southampton,  must  have  cleared  out  for  that  place.  That  was 
the  voyage  contemplated  and  performed.  Secondly,  assuming 
that  the  putting  into  Southampton  was  a  mere  deviation,  there 
was  no  evidence  of  the  amount  of  the  damage  caused  by  the 
perils  of  the  sea  before  the  deviation  took  place.  Lord  Tentesden, 
Ch.  J.  was  of  opinion,  that  the  vessel  did  sail  on  the  voyage 
insured,  the  captain  having  an  intention  to  deviate,  which  inten- 
tion was  afterwards  executed  by  his  going  into  Southampton,  and 
that  the  underwriters,  therefore,  were  not  liable  for  any  damage 
which  occurred  after  that  period  :  therefore,  it  was  a  question  for 
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the  jury  upon  the  evidence,  whether,  before  the  vessel  put  into        Hare 
Southampton,  the  assured  had  sustained  damage  to  the  amount       traVi& 
of  three  per  cent,  by  a  peril  of  the  sea?     *The  jury  found  that        [  •le  1 
the  damage  done  to  the  pearl  ashes  before  the  deviation  exceeded 
three  per  cent. 

Campbell  now  moved  to  enter  a  nonsuit,  on  the  ground  that 
the  vessel  did  not  sail  on  the  voyage  insured,  for  the  captain 
intended,  in  the  first  instance,  to  go  to  Southampton.  In  all  the 
cases  on  the  subject,  a  total  loss  has  happened  before  the  vessel 
reached  the  dividing  point,  and  there  is  no  case  where  under- 
writers have  been  held  liable  after  a  deviation.  Secondly,  the 
underwriters  were  clearly  discharged  from  all  responsibility  after 
the  deviation.  The  pearl  ashes  were  not  examined  at  Southamp- 
ton, and  all  goods  being  warranted  free  from  average  under  three 
per  cent.,  it  was  incumbent  on  the  plaintiffs  to  shew  distinctly 
that  before  the  vessel  deviated  by  going  into  Southampton,  the 
pearl  ashes  had  been  injured  to  that  amount  by  a  peril  of  the 
sea.  But  there  having  been  no  examination  of  the  cargo  at 
Southampton,  that  became  impossible.  Parkin  v.  Tanno,\  is  an 
authority  to  shew  there  must  be  .distinct  evidence  that  the  goods 
were  damaged  to  that  amount  while  they  were  protected  by  the 
policy,  and  that  the  evidence  in  this  case  was  not  sufficient  for 
that  purpose.  From  the  1st  to  the  10th  of  November  the  vessel 
was  on  her  voyage  from  Southampton,  and  was  frequently 
pumped.     The  damage  may  have  occurred  during  that  period. 

LoBD  Tentbrdbn,  Ch.  J. : 

It  appeared  at  the  trial,  that  the  captain  took  in  goods  for 
Southampton,  and  also  for  London.  Having  loaded  his  vessel 
with  goods  partly  *for  one  place  and  partly  for  the  other,  I  [•171 
thought  it  was  to  be  inferred  that  he  sailed  on  a  voyage  to  both 
places,  and  that  so  long  as  the  vessel  continued  in  that  course, 
which  was  common  to  a  voyage  either  to  Southampton  or  London, 
she  was  sailing  on  the  voyage  insured.  But  as  the  policy  did 
not  contain  any  clause  giving  liberty  to  the  vessel  to  put  into 
Southampton,  I  thought    the   putting   into   that   port   was  a 
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Habb  deviation  y  and  that  the  underwriters  were  not  responsible  for  any 
Tbavib.  loss  which  accrued  subsequently.  It  appeared  however  that  the 
vessel  met  with  very  bad  weather  in  the  early  part  of  her  voyage  ; 
that  she  put  into  Holyhead,  and  that  after  she  left  Holyhead,  and 
before  her  arrival  at  the  dividing  point  of  the  voyage,  when  the 
water  was  pumped  up,  it  changed  the  colour  of  the  captain's 
clothes ;  and  it  appeared  further,  that  in  the  voyage  from  South- 
ampton to  London  the  weather  was  fair.  When  she  arrived  in 
London,  it  was  found  that  the  pearl  ashes  had  sustained  damage 
to  the  amount  of  two-thirds  of  their  value.  Under  these  circum- 
stances, I  left  it  to  the  jury  to  say,  whether  before  the  vessel 
came  to  the  dividing  point,  Southampton,  the  assured  had  sus- 
tained a  loss  by  the  perils  of  the  sea  amounting  to  three  per 
cent.?  The  jury  found  that  they  had;  and  I  think  there  was 
evidence  to  support  that  finding. 

Bayley,  J. : 

Where  the  insurance  is  on  a  voyage  to  a  given  place,  and  the 
captain  when  he  sails  does  not  mean  to  go  to  that  place  at  all, 
he  never  sails  on  the  voyage  insured.  But  where  the  ultimate 
termini  of  the  intended  voyage  are  the  same  as  those  described 
in  the  policy,  although  an  intermediate  voyage  be  contemplated, 
l'^^  the  voyage  is  to  be  considered  the  same,  *until  the  vessel  arrives 
at  the  dividing  point  of  the  two  voyages.  The  departure  from  the 
course  of  the  voyage  insured  then  becomes  a  deviation  ;  but  before 
the  arrival  at  the  dividing  point,  there  is  no  more  than  an  inten- 
tion to  deviate,  which,  if  not  carried  into  effect,  will  not  vitiate 
the  iDolicy.  In  Kewley  v.  Ttyan,\  the  policy  was  at  and  from 
■Grenada  to  Liverpool.  The  ship  sailed  for  Liverpool;  but  the 
captain,  before  the  commencement  of  the  voyage,  had  formed  a 
design  to  touch  at  Cork  on  her  way.  Slie  was  totally  lost  before 
she  arrived  at  the  dividing  point ;  but  the  termini  of  the  intended 
voyage  being  really  the  same  as  those  described  in  the  policy, 
the  Court  held  that  it  must  be  considered  the  same  voyage ;  and 
that  a  design  to  deviate,  not  effected,  would  not  determine  the 
policy ;  and  they  observed  that  the  ship  was  bound  for  Liverpool, 
iklthough  she  had  also  clearances  for  Cork.    That  case,  therefore, 
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is  an  authority  to  shew,  that  until  the  captain  in  this  case  Hakb 
departed  from  his  course  towards  London,  the  voyage  may  be  tea  vis. 
considered  as  a  voyage  to  London.  Upon  the  other  point,  I  agree 
with  my  Lord,  that  under  the  peculiar  circumstances  of  this  case 
there  was  evidence  to  go  to  the  jury  that  a  loss  to  the  amount 
of  three  per  cent,  had  been  sustained  before  the  deviation,  and 
that  no  fault  is  to  be  found  with  their  verdict. 

HoLBOYi)  and  Littledale,  JJ.  concurred. 

Hide  refused. 


THE  DUKE  OF  DEVONSHIRE   v.   LODGE.  1827. 

Jufie  23. 
(7  Bam.  &  Cress.  36—40;  S.  C.  9  Dowl.  &  Ry.  875 ;  5  L.  J.  K.  B.  319.)  

Grouse  are  not  birds  of  warren. 

Trespass  for  breaking  and  entering  the  free-chase  and  free- 
warren  of  the  plaintiff,  and  killing  and  taking  away  hares, 
pheasants,  grouse,  &c.  Plea,  not  guilty.  At  the  trial  before 
Park,  J.  at  the  Yorkshire  Summer  Assizes,  1826,  it  was  proved 
that  on  the  12th  of  August,  1825,  the  defendant  shot  some 
grouse  upon  land  the  owner  of  which  gave  him  leave  to  shoot, 
but  over  which  the  plaintiff  claimed  a  right  of  free-chase  and 
free-warren.  *  Various  objections  were  taken  to  the  plaintiff's 
right  to  maintain  the  action ;  and,  amongst  others,  it  was  con- 
tended that  grouse  are  not  birds  of  warren,  upon  which  the  cause 
was  ultimately  decided.  The  learned  Judge  reserved  the  points ; 
and  the  plaintiff  having  obtained  a  verdict,  a*rule  nisi  was  granted, 
in  Michaelmas  Term,  1826,  for  entering  a  nonsuit  upon  the  several 
points  reserv^ed ;  but  as  the  Court  gave  an  opinion  upon  one  only, 
the  discussion  which  took  place  as  to  the  others  has  been  omitted. 

The  Attorney-General,  Solicitor-General^  and  Brotufham,  on 
a  former  day  in  this  Term,  shewed  cause : 
It  is  diflBcult  to  *find  any  reason  why  grouse  should  not  be  [  ^37  ] 
included  in  the  protection  given  to  other  birds  as  birds  of 
warren.  But  Manwood's  "Forrest  Laws"  and  Baningtan'a 
caset  are  relied  upon  as  authorities  that  grouse  are  not  birds 
of  warren.     In  Manwood,   p.  862,  t  it  is  said  that  the  beasts 
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The  Duke  and  fowls  of  warren  are  "  hare,  coney,  pheasant,  and  part- 
Dbvonbhibe  ridge ; "  and  in  Barrington'a  case  the  same  enumeration  of 
LoDOE.  "^^^sts  and  fowls  of  warren  is  given.  But  both  those  books 
refer  to  the  following  passage  in  1  Inst.  288 :  ''  The  beasts 
of  parque  or  chase  properly  extend  to  the  buck,  the  doe,  the 
fox,  the  marten,  the  roe;  but  in  a  common  and  legal  sense, 
to  all  the  beasts  of  the  forest.  There  be  both  beasts  and  fowls  of 
the  warren.  Beasts,  as  hares,  conies,  and  roes;  fowls  of  two 
sorts,  viz.  terrestres  and  aquatiles ;  terrestres  of  two  sorts,  sil- 
vestres  and  campestres ;  campestres,  as  partridge,  quaile,  raile, 
&c. ;  silvestres,  as  pheasant,  woodcock,'*  &c.  Now,  in  the  first 
place.  Lord  Coke  makes  a  distinction  between  those  things  which 
are  in  a  proper  sense  called  beasts  and  birds  of  warren,  and 
those  which  are  so  in  a  common  and  legal  sense.  Secondly,  it 
is  plain  that  the  birds  which  he  mentions  are  merely  put  as 
instances,  and  the  use  of  the  &c.  demonstrates  that  in  his  opinion 
there  were  other  birds  of  warren  besides  those  specified.  At  all 
events,  Man  wood  and  Bannngton's  case,  which  cite  this  passage, 
are  not  conformable  to  it,  for  in  them  no  mention  is  made  of  quaile 
and  raile,  which  are  included  in  Lord  Coke's  enumeration.  It  is 
certainly  true  that  in  very  early  times  grouse  are  never  mentioned, 
probably  because  there  was  then  great  difficulty  in  taking  them. 
Netting  was  impracticable  on  the  moors,  and  the  nature  of  the 
[  •ss  ]  ground  made  hawking  very  difficult  *and  dangerous.  But  by  the 
statute  1  Jac.  I.  c.  27, f  after  a  recital  that  there  were  divers  good 
laws  inflicting  penalties  upon  those  who  should  with  any  gun,  (tc. 
spoil  or  destroy  the  game  of  pheasant,  partridge,  hearn,  mallard, 
and  such  like,  in  section  2  a  penalty  is  imposed  upon  every  person 
who  shall  with  a  gun,  &c.  kill  or  destroy  any  pheasant,  partridge, 
&c.,  grouse,  heath-cock,  moor-game,  &c.  There  they  are  treated 
as  game  of  the  same  nature  as  pheasant  and  partridge,  and  that 
statute  was  passed  about  the  time  when  Manwood  wrote. 

J.  Williajna,  Alderson,  and  Parke,  contra: 

There  is  no  reason  to  suppose  that  Manwood  has  not  accurately 
enumerated  the  beasts  and  birds  of  warren.  The  ground  of  the 
original  reservation  of  warren  was  for  hawking  by  the  King;  and 

t  Bepealed,  1  &  2  Will.  IV.  c.  32,  s.  1. 
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accordingly  we  find  that  the  birds  and  beasts  of  warren  were 

those  usually  taken  by  long- winged  hawks.     It  is  also  observable 

that  the  forest  laws  were  of  Norman  origin,  and  therefore  might 

not  be  applied  to  grouse,  which  are  only  known  in  Great  Britain. 

Man  wood,  c.  1,  s.  3+  says,    **  A  forrest  is  not  a  privileged  place 

generally  for  all  manner  of  wild  beasts,  nor  for  all  manner  of 

fowls,  but  only  for  those  that  are  of  forrest  chase  and  warren ;  " 

and  he  afterwards  says,  *'  the  beasts  and  fowls  of  warren  are 

these,  the  hare,  coney,  pheasant,  and  partridge,  and  none  other 

are   accounted   beasts   or  fowls   of  warren."     Man  wood  wrote 

before  Lord  Coke,  and  therefore  in  his  first  edition  could  not 

refer  to  the  1st  Inst.     In  subsequent  editions,  published  after 

Manwood's  death,  there  is  such  a  reference,  but  that  proves 

nothing  against  the  accuracy  of  the  author;  and  the  alleged 

inconsistency  between  Manwood  *and  the  authority  upon  which 

he  is  supposed  to  have  relied  does  not  in  reality  exist.    Manwood 

does,  however,  give  an  authority  for  his  list  of  birds  of  warren. 

In  c.  4,  s.  3,  he  repeats  the  enumeration  of  beasts  and  fowls  of 

warren,  and  says  that  none  other  are  accounted  beasts  nor  fowls 

of  warren  ;  and  for  this  he  cites  the  Register  of  Writs,  98,  the 

Book   of  Entries,   96,   and  Fitz.   N.   B.,   87.     He  then  gives 

the  form  of  a  grant  of  free- warren,  and  adds  :  *'  And  every  such 

charter  would  be  very  uncertain  by  the  words  *  qnod  ad  warrenam 

pertinet,^  if  it  was  not  certainly  known  what  were  beasts  and 

fowls  of  warren;   and  therefore  in  the  register  in  the  writ  of 

trespass,  for  hunting  in  a  warren,  it  is  averred  '  that  the  trespass 

was  done  there  in  taking  or  driving  away  those  beasts  or  fowls 

which  are  beasts  and  fowls  of  warren,'  which,  as  Budseus  tells 

us,  are  such  as  may  be  taken  by  long- winged  hawks ;  and  those 

are,  the  hare,  the  coney,  the  pheasant,  and  the  partridge."     The 

statute  1  Jac.  I.  c.  27,  shews  that  grouse  were  then  well  known 

and  treated  as  game ;  if  therefore  they  had  been  considered  birds 

of  warren,  no  doubt  they  would  have  been  noticed  by  Manwood. 

£ven  the  comprehensive  language  of  Lord  Coke,  in  1  Inst.  233,^ 

does  not  include  grouse,  for  they  are  not  either  campestres  or 

silvestres. 

Cin\  adv.  vult. 


The  Duke 

OF 

Devonshibe 

r. 

Lodge. 


[•39] 


t  Ist  edition. 
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The  Duke        The  judgment  of  the  Coubt  was  now  delivered  by 

OF 

Dbvokbhibe  j^^^jj  Tentbbdbn,  Ch.  J.,  who,  after  shortly  stating  the  facts  of 
LoDOB.  the  case,  proceeded  as  follows : 

The  franchise  of  free-warren  is  of  great  antiquity,  and  very 

singular  in  its  nature.    It  gives  a  property  in  wild  animals ;  and 

that  property  may  be  claimed  in  the  land  of  another,  to  the 

[  *40  ]       exclusion  of  the  owner  of  the  land.     Such  a  right  ^ought  not 

to  be  extended  by  argument  and  inference  to  any  animals  not 

clearly  within  it.     Now  there  is  not  any  one  book  in  the  law 

which  has  mentioned  grouse  as  a  bird  of  warren.    Manwood 

confines  his  description  to  two  species,  pheasants  and  partridges, 

and  he  founds  his  doctrine  upon  old  writs  and  entries,  and  in 

them  birds  and  beasts  of  warren  are  not  mentioned  generally, 

but  are  specially  designated.     Perhaps  it  may  not  be  easy  at  this 

distance  of  time  to  say  why  one  species  should  be  a  bird  of 

warren  and  not  another.     One  reason  why  grouse  were  not  so 

considered  may  be,  that  grouse  were  not  birds  that  could  be 

taken  by  any  of  the  ordinary  modes  of  sport  in  use  at  the  time 

when  this  franchise  had  its  origin.     Another  may  be,  that  those 

birds  were  known  only  in  some  parts  of  England.     Not  finding 

these  birds  any  where  mentioned  as  birds  of  warren,  and  for  the 

reasons  given,  not  feeling  it  right  to  extend  the  franchise,  we  are 

of  opinion  that  a  nonsuit  must  be  entered. 

Ride  absolute. 


1827.       Sir  OSWALD  MOSLEY,  Bart.,  v.  JOHN  WALKERf 

June  23. 
(7  Bam.  &  Cress.  40—57 ;  S.  C.  9  Dowl.  &  By.  863 ;  5  L.  J.  K.  B.  358.) 

L  ^    J  The  lord  of  an  ancient  market  may,  by  law,  have  a  right  to  prevent 

other  persons  from  selling  goods  in  their  private  houses  situated  within 
the  limits  of  his  franchise. 

Where  such  a  market  had  been  from  ancient  times  held  in  a  public 
street,  but  in  consequence  of  the  increased  population  and  traffic,  persons 
frequenting  the  market-place  were  subjected  to  inconvenience  and  danger, 
and  the  lord  had  permitted  part  of  the  market-place  to  be  used  for  other 

t  Cited    by    Blackbubn.    J.    in  and  frequently  referred  to  in  Att.^ 

Fearm  v.  MitcheU  (1872)  L.  B.   7  Oeii.  v.  ffonier  (1884)  14  Q.  B.  Div. 

Q.  B.  690,  696 ;  and  in  judgment  of  245    (affirmed    11    App.    Cas.     66). 

the   Court  in   Mayor  of  Penryn   v.  — B.  C. 
Best  (1878)  3  Ex.   Div.   292,   293; 
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puiposes  than  for  the  sale  of  articles  usually  sold  there ;  in  an  action       Mobley 
brought  by  the  lord  against  the  owner  of  a  house  adjoining  to  the  ^. 

market-place  for  there  opening  a  shop  and  selling  goods,  but  who,  at  w  alkbb. 
the  time  when  he  sold  the  goods,  had  a  stall  in  the  market-place,  which 
he  might  have  occupied ;  it  was  held,  that  it  was  properly  submitted  to 
the  jury  to  find  whether,  from  the  state  of  the  market-place,  the  defen- 
dant had  a  reasonable  cause  for  selling  in  his  private  house;  and  a 
verdict  having  been  found  for  the  plaintiff,  the  Court  refused  to  grant  a 
new  tiial. 

DeciaARation  stated,  that  the  plaintiff,  on  the  Ist  of  January, 
1824,  and  long  before,  was  and  from  thenceforth  had  been,  and 
still  was  lawfully  possessed  *of  a  certain  market  holden  in  the  [  *4i  ] 
town  of  Manchester,  in  the  county  of  Lancaster,  on  Tuesday, 
Thursday,  and  Saturday  in  every  week  throughout  the  year, 
except  on  Christmas  Day  and  New  Year's  Day,  when  they 
respectively  happened  on  Tuesday,  Thursday,  or  Saturday ;  for 
the  buying  and  selling,  amongst  other  things,  of  all  manner  of 
fish  of  such  kinds  as  are  usually  bought  and  sold  in  markets ; 
and  of  all  liberties,  customs,  privileges,  tolls,  stallages,  and  all 
other  emoluments  belonging  thereto ;  and  had  during  all  that 
time  provided  proper  and  sufficient  stalls  in  the  market  for  such 
persons  who  needed  and  required  the  same  for  the  sale  of  their 
fish  on  Tuesdays,  Thursdays,  and  Saturdays,  being  such  market 
days  as  aforesaid ;  and  also  had,  and  of  right  ought  to  have,  the 
correction  of  the  market ;  and  whereas  all  fishmongers  and  other 
persons  selling  their  fish  of  such  kinds  as  are  usually  sold  in 
markets  on  Tuesdays,  Thursdays,  or  Saturdays,  or  on  any  of 
those  days,  being  market  days  in  the  town  of  Manchester,  ought 
to  sell  the  same  in  the  open  public  market  there,  and  not  in  any 
private  houses,  shops,  or  buildings  in  the  said  town,  out  of  the 
open  public  market  there,  and  without  the  licence  and  authority 
of  the  plaintiff ;  and  such  fishmongers  and  other  persons  selling 
such  fish  on  those  days  in  the  same  town  upon  any  stalls  placed 
there,  ought  to  sell  the  same,  and  until,  &c.  had  sold  the  same, 
upon  the  stalls  of  the  plaintiff  there,  or  upon  stalls  placed  there 
by  his  permission,  paying,  therefore,  a  reasonable  sum  of  money 
for  every  stall  placed  there  for  that  purpose  by  the  plaintiff,  or 
by  his  permission,  and  made  use  of  by  such  persons  for  the  sale 
of  their  fish  on  the  market  days  aforesaid ;  and  thereby  the 
plaintiff  had  and  enjoyed,  and  ought  to  have  continued  to  have 

10—2 
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MosLEY  and  enjoy,  great  profit,  &c.  Yet  the  defendant,  maliciously 
Walkeb.     contriving  *and  intending  to  prevent  the  plaintiff  from  enjoying 

[  *42  ]  the  benefit  of  his  market,  to  wit,  on  the  1st  of  January,  1824, 
and  on  divers  other  Tuesdays,  Thursdays,  and  Saturdays,  each 
of  the  said  Tuesdays,  Thursdays,  and  Saturdays  being  market 
days  in  the  town  of  Manchester,  wrongfully  and  injuriously 
exposed  to  sale,  and  sold  divers  large  quantities  of  his  fish  of 
such  kinds  as  are  usually  sold  and  exposed  to  sale  in  markets, 
and  as  were  on  the  same  1st  day  of  January,  1824,  and  on  the 
said  other  Tuesdays,  Thursdays,  and  Saturdays,  being  market 
days,  exposed  to  sale  and  sold  in  the  market  of  the  plaintiff  so 
holden  on  Tuesdays,  Thursdays,  and  Saturdays  as  aforesaid,  and 
being  of  the  value  of  500/.,  in  certain  private  houses,  shops,  and 
buildings  in  the  same  town,  out  of  the  open  public  market  there, 
and  not  upon  any  of  the  stalls  of  the  plaintiff,  or  any  stalls 
erected  by  the  plaintiff  or  by  his  permission,  without  the  licence 
and  against  the  will  of  the  plaintiff,  and  without  any  lawful 
authority  whatsoever,  to  the  manifest  injury  of  the  plaintiff,  and 
to  the  great  nuisance  of  the  said  market,  whereby  he  was  deprived 
of  and  lost  great  part  of  the  profits  of  his  stalls  and  stallage, 
tolls,  &c.  which  he  otherwise  would  have  had.  Plea,  not  guilty. 
At  the  trial  before  HuUock,  B.,  at  the  Summer  Assizes  for  the 
county  of  Lancaster,  1826,  the  following  documentary  evidence, 
coming  out  of  the  plaintiff's  muniment  room,  was  produced  by 
his  steward,  in  order  to  prove  the  title  of  the  plaintiff  to  the 
market;  first,  an  inquisition  post  mortem  in  the  time  of  Edward  I. 
A.D.  1282,  and  it  was  thereby  found  that  the  tolls  of  the  market 
and  fair  of  Manchester  were  worth  6/.  13«.  4d.,  and  that  Bobert 
Gresley  was  seised  at  his  death  of  the  manor  of  Manchester,  with 
its  appurtenances,  and  therein  of  fairs,  markets,  toUage,  stallage, 

[  *43  ]  and  profits  of  fairs  and  markets  *in  his  demesne  as  of  fee, 
as  part  of  the  Duchy  of  Lancaster.  Secondly,  an  indenture, 
A.D.  1597,  88th  of  Elizabeth,  whereby  John  Lacy,  in  considera- 
tion of  8,500Z.,  granted,  bargained,  and  sold  to  Nicholas  Mosley, 
alderman  of  London,  and  Bobert  Mosley,  his  heir  apparent,  the 
said  manor  of  Manchester,  and  all  manner  of  courts,  markets, 
tolls,  &c.  in  fee.  Thirdly,  the  books  of  the  court-leet  from  1582 
to  1687,  and  from  1734  to  the  time  of  the  trial :  the  intervening 
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book  was  lost.  It  appeared  by  entries  in  these  books,  that  Moslet 
inspectors  for  fish  and  flesh  had  been  appointed  at  every  Michael-  walkbr. 
mas  Session.  The  number  varied  from  time  to  time;  there 
never  having  been  less  than  twelve  in  any  one  year.  In  1825 
there  were  twenty-one.  In  the  court  book  for  Michaelmas,  1663, 
there  were  amercements  for  offering  for  sale  unwholesome  flesh, 
stinking  salmon,  and  unsound  herrings.  It  was  then  proved  by 
parol  evidence,  that  the  plaintiff  or  his  ancestors  had  exercised 
the  right  of  supervision  of  the  market  as  far  back  as  the 
memory  of  living  witnesses  could  go.  That  they  had  received 
rent  for  stalls  in  the  market,  and  that  the  inspectors  appointed 
in  the  court-leet  had  seized  unwholesome  fish  and  flesh  out  of 
the  market-place.  It  was  further  proved,  that  the  manor  of 
Manchester  was  co-extensive  with  the  township;  that  fish  was 
sold  on  every  day,  except  Sunday  and  Christmas  Day :  it  was 
exposed  to  sale  in  the  old  market-place,  which  was  a  public 
street,  and  in  no  other  place  with  the  permission  of  the  lord  of 
the  market.  It  was  frequently  very  much  crowded,  and  persons 
frequenting  it  were  much  inconvenienced  by  carriages,  and  the 
stalls  were  sometimes  knocked  down.  It  appeared  that  the  fish- 
mongers had  made  application  to  the  plaintiff  for  more  space, 
and  that  he  had  desired  his  steward  to  fix  on  some  more  *con-  [  *44  ] 
venient  spot;  and  that  he  had,  within  a  few  years,  expended 
20,O0OZ.  in  making  a  new  market-house  for  flesh  and  vegetables. 
The  defendant  had  a  stall  in  the  fish-market  which  he  might 
have  occupied  to  the  exclusion  of  others ;  but  in  the  year  1825 
he  took  an  old  house  out  of  the  market-place,  but  adjoining  to  it, 
and  opened  a  shop,  and  exposed  to  sale  and  actually  sold  fish 
there.  The  plaintiff  told  him  he  could  not  permit  him  to  expose 
fish  to  sale  out  of  the  market,  but  the  defendant  insisted  he  had 
a  right  to  sell  in  his  own  house.  The  defendant  attempted  to 
prove  that  fish  had  been  sold  by  retail  in  shops  out  of  the 
market-place ;  but  he  did  not  shew  that  it  was  ever  so  sold  by 
retail  with  the  knowledge  of  the  lord  of  the  market,  or  that  there 
was  any  fishmonger's  shop  in  Manchester  out  of  the  market.  It 
was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff 
had  no  right,  as  mere  grantee  of  a  market,  to  prevent  any 
individual  from  selling  fish  in  his  private  house,  out  of  the 
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MoBLBY  market-place ;  and  assuming  that  such  a  right  might  exist,  there 
Walkeb.  was  not  sufficient  evidence  to  shew  that  it  did  exist  in  the  present 
case :  and,  secondly,  that  the  plaintiff  could  not  recover,  because 
it  appeared  that  there  was  not  convenient  accommodation  for  the 
public  in  the  market.  The  learned  Judge  told  the  jury  there 
were  two  questions  for  their  consideration ;  first,  whether,  from 
the  state  of  the  market-place,  the  defendant  had  any  reasonable 
ground  for  quitting  his  stall,  and  for  selling  in  his  own  house  ? 
and  upon  that  he  observed  that  the  defendant,  when  applied  to 
by  the  plaintiff,  did  not  allege  any  want  of  accommodation  in  the 
market,  but  insisted  on  his  right  to  sell  in  his  own  house.  The 
second  question  was,  whether  they  were  satisfied  that  the  plain- 
[  '45  ]  tiff  had  or  had  *not,  as  lord  of  the  manor  and  market,  a  right  to 
exact  stallage,  in  respect  of  all  fish  sold  in  Manchester,  although 
it  was  sold  out  of  the  market-place  ?  and  he  directed  them  to  find 
for  the  plaintiff,  if  they  thought  that  he  had  established  such 
exclusive  right,  and  that  the  defendant  had,  from  the  state  of  the 
market,  no  sufficient  ground  for  selling  in  his  own  house.  A 
verdict  having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  new 
trial  was  obtained  in  last  Michaelmas  Term,  on  the  ground  that 
there  was  no  evidence  of  a  right  in  the  plaintiff  to  prevent  other 
persons  from  selling  in  their  own  private  houses ;  and,  secondly, 
that  the  plaintiff  not  having  provided  sufficient  accommodation 
for  the  public,  could  not  recover;  and  PHnce  v.  Lettish  was 
cited. 

The  Attorney-General,   Starkie,    and    Parke,    now   shewed 
cause : 

[They   cited  (inter  alia)    Moaley    v.    Chadicick  and    others. 
Trinity  Term,  1782.:] 

t  29  H.  H.  265  (5  B.  &  C.  363).  for  depriviDg    and    defrauding  the 
[  47,  M.  ]           I  The  following  note  of  the  judg-  plaintiff  of  the  profits  and  emolu- 
ment of  the  Court  of  King's  Bench  ments   of    his   market   by  erecting 
in  Mosley  y.    Chadwick  and  others,  another  market  in  a  certain  place 
was  read  by  the  Attomey-General :  near  the  plaintiff's  market,  for  selling 

and  exposing  to  sale  flesh-meat,  for 

Lord  Mansfield,  Ch.  J. :  liire  and  reward,  without  the  licence. 

This  is  an  action  upon  the  ccuse,  and  against  the  will  of  the  plaintiff. 

brought  by  Sir  John  Parker  Mosley  There  is  a  special  verdict,  and  the 

against  the  defendants ;  and  it  was  result  of  that  special  verdict  is,  that 
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Gumey,  Patteton,  and  Wigktman,  contra.     •     •     •  Hoslet 

T. 

Lord  Tenterden,  Ch.  J. :  ^r^Jg  i"^ 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.    We        [  51  ] 
are  not  called  upon,  on  the  present  occasion,  to  lay  down  as  a 


the  plaintiff  was  seised  of  a  franchise 
for  holding  a  market,  and  that  the 
defendants  erected  about  140  stalls 
very  near  his  market,  but  that  they 
took  no  toll :  they  had  no  pretence 
of  a  pie-pondre  court;  they  had  no 
derk  of  the  market;  and  they  only 
took  money  in  the  nature  of  rent  for 
the  stalls  which  they  had  erected. 
The  question  was,  whether  this  action 
would  lie,  or  whether  it  was  a  damage  ? 
and  the  special  verdict  finds,  that 
there  was  a  diminution  of  the  profits 
of  the  plaintiff  arising  from  the 
market,  to  the  amount  of  90/.,  but 
the  amount  of  the  sum  is  not  material ; 
and  the  great  question  which  arose 
out  of  the  special  verdict  was.  Whether 
an  action  would  lie  by  the  owner  of 
such  a  market  against  another,  who 
only  made  a  rent  of  his  own  land 
applied  to  the  use  of  selling,  which 
was  a  lawful  act,  and  took  nothing 
that  amounted  to  an  usurpation  of  a 
franchise  upon  the  Crown?  Upon 
consideration,  we  are  of  opinion, 
that  we  are  bound,  by  the  authorities 
dted  in  this  case,  to  say,  that  this 
was  a  damage  that  carried  with  it 
that  sort  of  injury  that  is  sujfficient 
to  support  an  action.  The  principal 
authorities  that  were  cited,  we  think, 
conclude  the  question.  In  Br.  Abr. 
tit.  Prescription,  pi.  98,  there  is  cited 
a  case  from  the  Year  Books  of  the 
11  Hen.  VI.  pi.  13.  That  was  an 
action  of  trespass  by  the  Prior  of 
Dunstable,  alleging,  that  whereas  he 
and  his  predecessors,  time  out  of 
mind,  had  held  the  market  in  Dun- 
stable such  a  day,  and  had  the  cor- 
rection of  the  market,  and  the  but- 
chers who  sell  victuals,  should  sell 
in  the  high  street,  upon  the  stalls  in 


the  market  by  him  assigned  for  them, 
for  which  the  plaintiff  had  one  penny 
a  day  for  every  stall,  and  that  the 
defendant  sold  *in  his  house,  by 
which  the  plaintiff  lost  the  advantage 
of  his  stallage,  and  the  correction 
and  so  forth  of  the  market ;  and  this 
was  admitted  to  be  a  good  prescrip- 
tion. The  defendant  prescribed  that 
he  and  all  householders  used  to  sell 
in  their  houses,  and  the  Court  was 
of  opinion,  that  that  allegation  by 
the  defendant  was  a  bad  prescription. 
If  a  man  has  a  market  in  one  part  of 
the  town  of  Dunstable,  the  inhabitants 
of  the  other  parts  of  the  town  cannot 
erect  new  houses,  and  in  their  houses 
and  stalls  seU  merchandize ;  for  this 
is  to  the  damage  of  the  market,  as  in 
the  2  £dw.  II.  is  admitted.  In  2 
BoU.  Abr.  tit.  Market  (B),  pi.  1,  it 
is  laid  down,  if  a  man  has  a  fair  in  a 
certain  place,  those  who  have  their 
houses  near,  adjoinidg  to  the  fair, 
cannot  lawfully  open  their  shops  to 
sell  the  conunodities  in  the  fair,  but 
stallage  is  due  for  them,  for  they 
cannot  take  the  benefit  of  the  fair 
without  paying  the  duties  which 
belong  to  the  person  who  has  the 
propeiiiy,  as  determined  in  Michael- 
mas, 15  Jac.  II.  in  Newinton  Fair 
case,  Britton,  159,  c.  63,  and  Bracton, 
lib.  4,  c.  46,  fol.  235,  shew  that  a 
new  maiket  cannot  be  erected  in  the 
vicinity  of  an  old  one  without  a  fresh 
grant.  In  the  case  of  Yard  v.  Fordy 
in  2  Saund.  172,  and  1  Levinz,  296, 
which  is  a  case  almost  dii'ectly  in 
point  with  the  present,  upon  which 
we  lay  great  stress  in  the  judgment 
I  am  now  delivering,  the  declaration 
stated,  that  the  plamtiff  was  seised  in 
fee  of  a  market  upon  every  Wednes- 


[•48,».] 
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MOSLET 

Walkek. 

[•52] 


general  rule  and  principle  of  law,  that  the  grant  of  a  market  for 
the  *8ale  of  certain  things  necessarily  carries  with  it  an  exclusion 
of  the  right  of  sale  of  similar  commodities  in  a  private  house, 
whether  the  market  is  convenient  or  not,  because,  admitting  it 
to  have  been  a  question  of  fact,  whether  the  lord  of  the  market 
had  that  exclusive  right  on  the  present  occasion,  the  evidence 
abundantly  shews  that  Sir  Oswald  Mosley  had  that  right ;  and 
the  verdict  of  the  jury,  given  upon  that  evidence,  decided  the 
question  of  fact,  which  was  distinctly  left  to  them.  Indeed  it 
is  a  most  extraordinary  circumstance,  that  in  such  a  populous 
town  as  Manchester  the  defendant  should  not  have  been  able  to 
prove  half  a  dozen  instances  of  shops  having  been  continually 
open  for  the  sale  of  fish.  The  want  of  such  a  convenience  in 
such  a  place  as  Manchester  appears  to  me  abundantly  to  shew 


day,  for  buying  and  selling  all  goods, 
and  so  on,  together  with  tollage, 
stallage,  and  picage,  and  all  other 
profits,  commodities,  and  emoluments 
[  *49,  n.  ]  whatsoever  to  the  said  market  be- 
longing, and  that  the  defendants, 
without  any  lawful  warrant  or 
authority,  at  Ashbui-ton,  which  is 
within  seven  miles,  erected  a  new 
market  upon  every  Tuesday,  and 
continued  the  said  markets  so  newly 
erected  till  the  time  mentioned  in 
the  declaration,  whereby  a  great 
quantity  of  the  goods  in  the  said 
market  so  newly  erected  were  sold, 
to  the  great  damage  of  the  plaintitf, 
and  the  great  nuisance  of  his  market, 
and  by  reason  whereof  the  plaintiff 
lost  the  toU,  stallage,  and  other  profits 
and  emoliunents,  which  he  should 
have  had.  It  is  to  be  observed,  that, 
in  this  case,  there  was  no  allegation 
that  the  defendant  took  toll,  or  had 
a  court  of  pie  poudre,  or  any  thing 
which  would  have  amounted  to  a 
usurpation  of  a  franchise  upon  the 
Crown.  TwiSDEN  said,  if  he  had 
had  a  patent  to  levy  his  market, 
perhaps  it  would  have  been  more 
doubtful;  but  it  appeared  that  the 
defendant,  without  any  lawful  war- 


rant or  authority,  that  is  to  say, 
without  patent  or  prescription,  had 
levied  this  market,  to  the  nuisance 
of  the  plainti£Fs,  which  was  an  ancient 
market,  "^'and,  therefore,  the  defen- 
dant was  an  apparent  wrong-doer, 
and  had  no  colour  for  doing  so ;  and 
judgment  was  given  for  the  plaintiff. 
In  the  case  of  The  King  v.  Marsden^ 
3  Burr.  1818,  Wilmot,  J.  says,  the 
reason  why  a  fair  and  market  cannot 
be  holden  without  a  grant,  is  not 
merely  i(x  the  sake  of  promoting 
traffic  and  commerce,  but  for  the  like 
reason  as  in  the  Boman  law,  for  the 
'preservation  of  order  and  prevention 
of  irregular  behaviour.  Uhi  est  mul^ 
titudo  ihi  debet  esse  rector.  The  Crown 
will  not  grant  a  fair  and  market 
without  a  writ  of  ad  quod  damnum  ; 
and  if  it  do,  the  owner  of  another 
market  may  bring  an  action  or  scire 
facias  against  the  grantee,  and  the 
argument  must  conclude,  d  fortiori^ 
against  a  mere  wrongdoer,  rather 
than  against  the  person  coloiirably 
claiming  under  a  grant  from  the 
Crown.  Upon  these  authorities,  we 
are  of  opinion  that  the  plaintiff  is 
entitled  to  recover. 
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that  the  exclusive  right  of  the  lord  must  have  been  known  and       Moslby 
recognized.  Walkeb. 

Another  point  made  was  as  to  the  insufficiency  and  inconveni- 
ence of  the  market  itself,  in  the  place  where  it  is  holden.  As  to 
that  insufficiency,  the  defendant  has  no  ground  of  complaint,  for 
he  had  a  stall  which  he  might  have  used,  at  the  time  when  he 
sold  fish  in  his  private  house.  As  to  its  inconvenience,  it 
appears  that  the  market  is  holden  in  that  place  where  in  ancient 
time  it  had  been  holden ;  not  in  a  place  convenient  for  a  market 
certainly,  but  in  the  public  street,  where  most  ancient  markets 
were  held.  In  modern  times  many  market  places  or  houses 
have  been  built  adjoining  to  or  a  little  way  removed  from  the 
street,  but  formerly  all  markets  were  holden  in  the  public 
streets.  And  if  the  ancient  market  has  been  held  in  the  public 
street,  can  we  say  that  because  population  and  commerce  have 
^increased,  and  that  a  greater  number  of  carriages  pass  through  [  *53  ] 
the  street  in  modem  times  than  passed  in  ancient  times,  the 
lord,  therefore,  is  to  lose  his  franchise?  If,  indeed,  it  could 
have  been  proved  that  any  complaint  or  remonstrance  had  been 
made  to  the  lord  on  the  subject,  as  he  has  the  power  to  hold  the 
market  in  any  part  of  Manchester,  he  being  the  lord  of  the 
manor  and  oi^ner  of  the  soil;  and  that  after  complaint  and 
remonstrance  on  the  part  of  persons  frequenting  the  market,  he 
had  })er8i8ted  to  hold  the  market  in  this  place  when  he  might 
have  holden  it  elsewhere,  there  might  have  been  some  foundation 
for  the  argument  addressed  to  us  on  the  part  of  the  defendant, 
but  in  the  absence  of  any  such  proof,  I  think  that  the  Court 
ought  to  maintain  this  ancient  right ;  for  as  a  general  rule,  I 
think  that  all  ancient  rights  and  ancient  establishments  ought  to 
be  upheld  by  us,  as  far  as  by  law  they  may.  Upon  the  whole,  I 
am  of  opinion  the  rule  must  be  discharged. 

Batlby,  J. : 

The  only  doubt  which  I  have  entertained  as  to  any  part  of  this 
case  related  to  the  right  claimed  by  Sir  Oswald  Mosley  to 
exclude  all  persons  from  selling  in  their  own  houses  such 
commodities  as  were  usually  sold  in  the  market.  The  case  of 
Mosley  v.  Chadwick  does  not,  as  it  seems  to  me,  advance  the 
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MosLET      argument  upon  that  point.    It  was  there  decided,  that  the  lord 

Walkbb.     having  a  right  of  market  in  a  particular  place,  a  stranger  could 

not  lawfully  set  up  what  in  reality  was  a  different  market  in  that 

place.     But  the  exclusive  right  claimed  may  by  law  exist,  and 

the  question  was,  whether  upon  the  evidence  the  franchise  of  the 

[  '54  ]  plaintiff  *entitled  him  to  that  exclusive  right.  Of  that  there  was 
abundant  evidence,  for  where  there  is  a  grant  of  a  franchise,  the 
exercise  of  the  right  under  the  grant  is  evidence  of  the  nature 
and  extent  of  the  right  of  the  grantee.  Generally  speaking,  where 
a  market  is  granted  to  a  particular  individual,  he  may  either 
permit  every  place  within  the  specified  limits  of  the  market  to 
be  the  place  where  articles  may  be  sold,  or  he  may,  if  he  thinks 
fit,  fix  upon  a  particular  place  within  which  the  sale  shall  take 
place  ;  and  he  may  say  that  different  places  shall  be  appropriated 
to  the  sale  of  different  articles ;  and  he  may,  in  the  first  instance, 
if  he  thinks  fit,  exclude  every  private  house,  and  prevent  the 
owner  from  selling  within  that  private  house  any  of  those 
articles.  But  then  it  is  always  a  question  of  fact  whether  there 
has  been  in  the  particular  instance  such  an  exclusion  or  not,  and 
such  an  appropriation  of  a  particular  place.  In  this  case  it  did 
at  first  appear  singular,  that,  in  so  large  a  place  as  Manchester, 
fish  and  butcher's  meat  should  be  excluded  from  sale  in  private 
houses.  The  evidence  in  the  cause  was  however  sufficient  to 
shew  that  there  had  been  in  fact  such  an  exclusion,  and  the 
authorities  establish  that  by  law  such  an  exclusion  may  take 
place.  The  case  of  the  Prior  of  Dunstable j:  is  an  ancient 
authority  on  that  point,  and  it  is  recognized  by  Lord  G.  B. 
Comyn  in  his  Digest,  tit.  Market.  In  Curwen  v.  Salkeldl  it  was 
decided,  that  the  lord  of  a  market  might  determine  in  what  part 
of  the  township  it  should  be  held,  and  might  shift  it  from  place 
to  place,  or  confine  the  right  of  holding  the  market  to  a  particular 

[  *55  ]  place.  Now  if  he  has  a  right  to  confine  it  to  a  ^particular  place, 
he  may  exclude  every  private  house,  and  require  that  every 
person  shall  cease  to  sell  or  expose  his  wares  for  sale,  except  within 
those  limits  in  which  he  determines  that  they  shall  be  sold  or 
exposed  for  sale,  and  subject  them  to  such  burdens  and  such 
examination  as  other  articles  exposed  to  sale  within  those  limits 

t  11  H.  VI.  19  a.  17  E.  R.  510  {iS  East,  538). 
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are  subject  to.  Then  if  that  point  be  removed,  the  only  question  moslet 
is,  Was  there  or  was  there  not  negligence  on  the  part  of  the  lord  walkbb. 
in  not  providing  better  accommodation  for  persons  from  time  to 
time  resorting  to  the  market?  I  take  it  to  be  implied  in  the 
terms  in  which  a  market  is  granted,  that  the  grantee,  if  he 
confine  it  to  particular  parts  within  a  town,  shall  fix  it  in  such 
parts  as  will  from  time  to  time  yield  to  the  public  reasonable 
accommodation ;  and  that  if  the  place  once  allotted  ceases  to 
give  reasonable  accommodation,  he  is  bound,  if  he  has  land  of 
his  own,  to  appropriate  land  on  which  to  hold  it ;  or  if  not,  to 
get  land  from  other  people  in  order  that  the  market  which  was 
originally  granted  for  the  benefit  of  the  public,  as  well  as  for  the 
benefit  of  the  grantee,  may  be  effectually  held;  and  that  the 
public  may  have  the  benefit  which  it  was  originally  intended 
they  should  derive  from  it.  That  was  a  question  for  the  jury, 
and  in  this  case  it  appears  to  have  been  left  fairly  and  properly 
to  them.  Whether  1  might  have  come  to  the  same  conclusion  is 
a  different  question ;  but  the  jury  having  the  matter  left  to  their 
consideration,  found  that  no  blame  was  imputable  to  the  lord  of 
the  manor  in  this  respect. 

HOLBOYD,   J. : 

I  am  also  of  the  same  opinion.  1  think  both  those  points  were 
properly  left  to  the  jury,  and  I  *cannot  say  that  they  have  come  [  *'><>  J 
to  a  wrong  conclusion  so  as  to  authorise  us  to  set  aside  the 
verdict.  If  the  question  in  this  case  had  been,  whether,  where 
the  lord  has  a  right  to  a  market,  it  follows  as  a  necessary  conse- 
quence of  law  resulting  from  such  right,  that  he  may  prevent 
persons,  being  inhabitants  of  the  place,  from  selling  in  private 
houses,  I,  for  one,  should  have  hesitated  before  I  acceded  to  that 
proposition  ;  but  I  think  such  a  right  may  exist,  wherever  there 
is  an  ancient  right  to  a  market  either  by  grant  or  prescription. 
1  am  boimd  to  say  that  the  right  may  exist  in  law  so  as  to  go  to 
the  exclusion  of  others.  The  King  may  grant  a  right  of  market 
at  the  present  day  in  case  it  is  beneficial  to  the  public.  But 
where  the  King  grants  a  new  right  of  market  for  butcher-meat  or 
fish  in  a  place  where  there  are  persons  carrying  on  the  trade  of  a 
butcher  or  fishmonger,  it  by  no  means  follows  that  the  grantee 
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M08LEY  can  compel  them  to  come  to  the  market,  and  to  desert  their 
vvalkeb.  ancient  mode  of  carrying  on  their  trade.  I  feel  a  great  difficulty 
in  saying  that  it  follows  as  a  consequence  of  law,  that  in  such 
a  case  the  lord,  having  a  right  of  market,  may  or  can  compel 
persons  who  are  inhabitants  of  the  place  to  come  to  his  market. 
The  question  whether  he  could  do  so  must  depend  upon  the  fact, 
whether  the  market  be  an  ancient  market.  If  the  market  be 
an  ancient  market,  and  the  lord  at  all  times  appears  to  have 
prevented  a  sale  in  private  houses,  the  exercise  of  such  a  controul 
is  evidence  of  the  right.  I  think  in  this  case  the  evidence  estab- 
lished such  a  right. 

Rule  discharged. 

[  57  ]  On  moving  for  the  rule,  Brougham  intimated  that  he  should 

also  move  in  arrest  of  judgment,  on  the  ground,  that  by  an  old 
statute,!  the  holding  of  a  market  on  certain  feast  days  (A.scension 
Day  and  Good  Friday)  was  prohibited ;  and  that  all  the  counts 
in  this  declaration  alleged  the  market  to  be  held  on  certain** 
specified  days  in  the  week,  without  any  exception  as  to  those 
feasts.  But  Patteaon  now  admitted,  that  the  case  of  Comyns  v. 
Boyerl  was  an  authority  to  shew,  that  where  the  law  raises  the 
exception  it  need  not  be  stated  in  pleading. 


1827.  EIGBY  AND  Others  v.  OKELL  and  Others. 

'^"^^'**  (7  Bam.  &  Cres8.  57—59  ;  5  L.  J.  K.  B.  357.) 

L  ^^  J  A  Terdict  having  been  found  for  the  defendant,  and  a  rule  for  a  new 

trial  obtained,  the  cause  was  referred  to  a  barrister,  and  the  costs  of  the 
cause  were  to  be  in  his  discretion.  He  found  that  the  plaintiffs  were 
entitled  to  recover,  and  ordered  the  defendants  to  pay  the  costs  of  the 
cause:  Held,  that  the  plaintiffs  were  not  entitled  to  the  costs  of  the 
first  trial. 

This  was  an  action  of  trover  brought  to  recover  three  barges, 
being  the  property  of  the  bankrupt  before  his  bankruptcy,  but 
which  had  been  conveyed  to  the  defendants  by  a  deed  which  the 
plaintiffs  contended  to  be  fraudulent  for  undue  preference.  At 
the  Summer  Assizes  for  the  county  of  Chester,  1826,  the  defen- 
dants obtained  a  verdict.    In  the  Michaelmas  Term  following  a 

t  27  Hen.  VI.  c.  5.  t  Cro.  Eliz.  485. 
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rale  nisi  for  a  new  trial  was  obtained,  and  the  parties  agreed  to        Rigby 
refer   the   cjause  to  a   barrister.     By   the   submission   he   was       okell. 
empowered  to  vacate  the  verdict,  or  to  order  the  suit  to  be  prose- 
cuted as  he  should  think  fit.     The  costs  of  the  cause  were  left  in 
his  discretion.     The  *arbitrator  by  his  award  found  that  the  deed       I  *^^  1 
was  an  undue  preference,  and  void  as  against  the  creditors  of  the 
bankrupt,  and  that  the  barges  were  the  property  of  the  plaintiffs 
as  assignees ;  and  he  directed  the  defendants  forthwith  to  deliver 
to  the  plaintiffs  the  possession  of  such  property,  and  to  pay  the 
costs  of  the  cause,  to  be  taxed  by  the  proper  officer  of  this  Court. 
The  Master  refused  to  allow  any  costs  to  the  plainti^s  beyond  the 
period  when  the  issue  was  joined  between  the  parties.     A  rule 
nisi  had  been  obtained  for  the  Master  to  review  his  taxation. 

Cottingham  now  shewed  cause  : 

If  the  rule  for  a  new  trial  had  been  made  absolute,  and  the 
plaintiffs  had  obtained  a  verdict  upon  a  second  trial,  they  would 
not  have  been  entitled  to  the  costs  of  the  former  trial :  Austen  v. 
GibbsA  The  arbitrator  by  his  award  has  not  vacated  the  verdict, 
but  merely  ordered  the  defendants  to  pay  the  costs  of  the  cause 
to  be  taxed  by  the  proper  officer.  He  must  be  taken  to  mean 
such  costs  as  the  defendants  would  have  been  liable  to  pay  if 
the  plaintiffs  had  succeeded  on  a  second  trial. 

Coltman,  contra  : 

By  the  submission  the  costs  were  to  be  in  the  discretion  of  the 
arbitrator,  and  he  has  awarded  that  they  should  be  paid  by  the 
defendants  ;  and  although  the  plaintiffs  would  not  have  been 
entitled  to  the  costs  of  the  first  trial  if  they  had  succeeded  upon 
a  second,  yet  as  the  parties  expressly  agreed  to  leave  all  costs  in 
the  discretion  of  the  arbitrator,  and  he  has  exercised  that  discre- 
tion, and  directed  them  to  be  paid  *by  the  defendants,  the  latter  [  ♦sg  ] 
are  bound  by  the  submission  to  pay  them. 

LoBD  Tenterden,  Gh.  J. : 

We  must  understand  the  costs  of  the  cause  in  that  sense  in 
which  they  would  have  been  understood  if  there  had  been  no 

t  8  T.  R.  619. 
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RiGBY  reference,  but  a  new  trial,  and  the  verdict  upon  such  second  trial, 
okell.  diflferent  from  what  it  had  been  on  the  first  trial.  Now,  where  a 
verdict  is  on  the  first  trial  found  for  the  defendant,  and  on  a 
second  for  the  plaintiff,  the  latter  is  not  entitled  to  the  costs  of 
the  first  trial.  I  think  that  the  arbitrator,  when  by  his  award  he 
directed  the  defendants  to  pay  the  costs  of  the  cause,  must 
be  understood  to  have  intended  those  costs  of  the  cause  which 
the  defendants  would  have  been  liable  to  pay  if  the  cause  had 
been  tried  a  second  time,  and  a  verdict  had  been  found  for  the 
plaintiffs.     This  rule  must  therefore  be  discharged. 

Rule  discharged. 


1827.  SHAW  A^^D  Others  v.  WOODCOCK. 

Jvne  29.  _      _ 

In  Error. 

•^  ^^  ^  (7  Barn.  &  Cress.  73—86 ;  S.  C.  9  Dowl.  &  Ry.  889 ;  o  L.  J.  K.  B.  294.) 

A  payment,  made  in  order  to  obtain  possession  of  goods  or  property  to 
which  a  party  is  entitled,  and  of  which  he  cannot  otherwise  obtain, 
possession  at  the  time,  is  a  compulsory,  and  not  a  voluntary  payment, 
and  may  be  recovered  back. 

The  agent  for  the  grantee  of  several  annuities  delivered  him  four 
accounts  in  the  course  of  eighteen  months,  and  gave  him  credit  for  all 
the  half-yearly  instalments  of  the  several  annuities  then  due,  but  stated 
that  some  of  them  had  not  been  received.  He  charged  commission  on 
all  the  instalments,  and  paid  the  balance  of  the  accounts  as  if  they  had 
been  received,  and  in  the  later  accounts  never  brought  forward  those 
sums,  nor  intimated  that  he  expected  them  to  be  repaid :  Held,  upon  a 
bill  of  exceptions,  that  upon  this  evidence  the  jury  were  properly  told 
by  the  Judge,  that  they  might  infer  an  agreement  whereby  the  agent 
made  himself  personally  responsible  for  the  payment  of  those  annuity- 
instalments  in  default  of  payment  by  the  grantors. 

This  was  an  action  for  money  had  and  received,  brought  by 
Woodcock,  the  plaintiff  below,  to  recover  from  Shaw  and  others, 
[  '74  ]  the  defendants  below,  the  *assignees  of  Howard  and  Gibbs, 
bankrupts,  the  sum  of  716i.  5«.  7d.,  paid  to  them  by  the  plaintiff 
below,  in  order  to  obtain  possession  of  certain  policies  of  insur- 
ance belonging  to  him,  and  upon  which  the  assignees  claimed  a 
lien  to  that  amount,  and  which  they  refused  to  deliver  up  until 
that  sum  was  paid.  The  bankrupts  acted  as  the  agents  of  the 
plaintiff  for  the  purpose  of  receiving  instalments  of  annuities  due 
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to  him,  and  charged  him  a  commission  for  bo  doing,  and  from  suaw 
time  to  time  rendered  him  accounts  of  all  sums  paid  or  received  woodoook. 
for  him.  In  the  accomits  delivered,  they  from  time  to  time  gave 
credit  for  several  instalments  of  annuities  due,  but  which  were 
not  received,  and  were  so  described  in  the  accounts,  but  they 
paid  him  the  balance  of  those  accounts  as  if  all  the  instalments 
had  been  received.  In  the  succeeding  accounts  no  notice  was 
ever  taken  of  the  instalments  which,  in  the  preceding  accounts, 
had  been  marked  as  not  then  received.  At  the  trial,  at  the 
London  sittings  after  Hilary  Term,  1825,  before  Best,  Ch.  J.  of 
the  Court  of  Common  Pleas,  the  jury,  under  his  direction  (to  which 
a  bill  of  exceptions  was  tendered),  found  a  verdict  for  the  plaintiff 
below.  The  record,  when  brought  into  this  Court  by  writ  of  error, 
after  setting  out  the  pleadings  and  continuances,  stated,  that 
on  a  certain  day  the  cause  came  on  to  be  tried,  and  that  one 
J.  Hindman  was  produced  and  examined  as  a  witness  for  the 
plaintiff,  and  gave  the  following  evidence :  In  the  year  1822  he  had 
been,  and  still  was,  the  attorney  for  the  plaintiff.  The  defen- 
dants, as  asignees  of  the  estate  and  effects  of  Howard  and  Gibbs, 
had  been  in  possession  of  certain  policies  of  insurance  belonging 
to  the  plaintiff,  which  had  been  effected  on  the  joint  lives  of  one 
^Gowland  and  his  wife.  He,  the  witness,  in  the  early  part  of  [  *75  1 
the  said  year,  and  soon  after  the  death  of  Gowland,  had  applied 
to  the  defendants  to  deliver  up  the  policies  of  insurance,  but  they 
claimed  from  the  plaintiff  a  sum  of  7152.  5s,  Id,  as  assignees  of 
Howard  and  Gibbs,  and  claimed  a  lien  upon  the  policies  for  that 
sum.  Hindman,  as  the  attorney  for  and  on  the  behalf  of  the 
plaintiff,  paid  to  the  defendants,  in  order  to  get  the  policies  out 
of  their  hands,  the  sum  of  7152.  Ss.  7d.,  the  balance  so  claimed, 
but  which  he,  the  witness,  denied  to  be  due.  It  was  a  disputed 
account ;  and  he  was  obli^^ed  to  pay  the  money  before  they  would 
deliver  the  policies.  At  the  time  when  he  paid  the  7151.  5^.  7d. 
he  gave  to  the  defendants  a  notice  in  writing,  signed  by  Wood- 
cock, stating,  ''  that  he  had  paid  to  the  assignees  7152.  58.  Id,  for 
which  they  claimed  a  lien  on  the  policies,  his  (Woodcock's) 
property,  in  order  to  obtain  possession  of  such  policies,  and  on  no 
other  account ;  and  that  by  such  payment  to  them  he  did  not 
mean  to  admit  that  they  were  entitled  to  a  lien  to  such  amount. 
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Shaw  or  to  any  amount  on  the  said  policies ;  and  that  he  (Woodcock) 
Woodcock,  should  bring  an  action  against  them,  to  recover  back  the  said 
sum  of  715i.  58.  7d."  The  witness  then  produced  certain  paper 
writings,  in  the  hand-writing  of  Gibbs,  one  of  the  bankrupts, 
which  writings  the  witness  had  received  from  Woodcock.  The 
first  was  an  account,  which  contained  a  statement  of  transactions 
between  Woodcock  and  the  bankrupts,  from  December,  1818,  to 
March  17th,  1819.  Woodcock  was  there  debited  with  various 
sums  of  money  paid  on  his  account  for  insurance  on  lives  and 
for  cash  paid,  and  for  commission  on  all  the  annuity  instalments 

[  •TG  ]  then  due,  and  stamps.  He  was  credited  with  various  sums  *due 
to  him  on  account  of  annuities,  and  among  others,  with  '*  50Z., 
one  half  year's  annuity  due  from  B.  Sydenham,  not  yet 
received  ;  "  and  141.  5«.,  another  half  year's  annuity,  "  due  from 
E.  S.  Gowland,  not  received ; "  and  the  balance  due  to  Wood- 
cock was  in  the  account  stated  to  be  94/.  5«.  9d.  This  account 
was  sent  to  Woodcock,  inclosed  in  a  letter  from  Gibbs,  dated  the 
17th  March,  1819,  and  in  which  he  stated  that  he  had  not 
received  either  Gowland's  or  Sydenham's  annuity,  but  that  he 
would  accept  Woodcock's  bill  at  two  months  after  date,  for  the 
balance  of  the  account.  The  second  account  was  delivered  on 
the  28rd  of  October,  1819,  and  contained  statements  of  money 
transactions  between  the  parties,  from  the  17th  of  March,  1819, 
to  17th  September.  Woodcock  was  debited  with  various  sums 
paid  on  his  account,  with  commission  on  annuity  instalments 
then  due,  and  he  was  credited  with  several  sums  received,  and 
with  50/.,  one  half  year's  annuity  due  from  B.  Sydenham,  9th  of 
September,  and  88/.  108.,  a  half  year's  annuity  due  from  one 
Cunliff,  17th  of  May.  These  two  instalments  were  marked  as 
not  received,  and  the  balance  due  to  him  was  stated  to  be 
107/.  168.  3d.  This  account  was  also  inclosed  in  a  letter  from 
Gibbs,  in  which  he  stated  that  he  had  included  all  the  annuities, 
though  not  received,  and  added,  if  he  (Woodcock)  felt  the 
necessity  of  drawing,  he  was  to  let  him  (Gibbs)  know.  The 
third  account  contained  a  statement  of  money  paid  and  received 
on  account  of  Woodcock,  from  January  to  the  23rd  of  February, 
1820.  Woodcock  was,  as  before,  debited  with  various  sums  of 
money  paid  on  his  account,  with  commission  on  the  annuity 
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instalments  then  due,  and  credited  with  88Z.  10«.,  *one  half        Shaw 

year's  annuity  due  from  one  Cunliff,  but  which  was  stated  to  be    woodoook. 

not  yet  received,  and  the  balance  due  to  him  upon  that  account       [  •77  ] 

was  562.  4s.  Id. ;  and  Gibbs  in  his  letter  inclosing  the  account 

stated,  that  although  half  a  year's  annuity,  with  which  Woodcock 

was  credited,  was  not  received,  he  might  draw  for  the  balance. 

The  fourth  account  was  transmitted  on  the  25th  November,  1820, 

inclosed  in  a  letter  from  Gibbs.    It  contained  an  account  of 

money  transactions  between  the  parties,  from  the  4th  of  April  to 

the  24th  November,   1820.      In  that  account  Woodcock  was 

debited  with  various  sums  paid  on  his  account,  with  commission 

on  all  the  half-yearly  instalments  of  annuities  then  due,  and 

credited  with  several  sums  due  to  him  on  account  of  half-yearly 

payments  of  annuities  ;  but  two  of  these  half-yearly  instalments, 

viz.,  one  for  1002.  due  from  B.  Sydenham,  9th  of  September,  and 

167Z.  another  due  from  Gunliff  17th  of  November,  were  stated  to 

be  not  yet  received.    These  two  instalments  were  given  credit 

for  on  the  4th  of  November,  and  the  balance  due  to  Woodcock 

was  stated  to  be  562.  4«.  7d.    Gibbs  transmitted  this  account  to 

Woodcock  by  a  letter  dated  the  28rd  of  February,  1820.    The 

instalments  on  the  half-yearly  annuities,  which  were  stated  as 

not  received,  were  not  placed  to  the  credit  of  Woodcock  on  the 

days  when  they  respectively  became  due,  but  on  subsequent  days, 

and  in  some  instances  credit  was  given  generally  without  date. 

No  evidence  being  produced  on  the  part  of  the  defendants,  the 

Chief  Justice  declared  and  delivered  his  opinion  to  the  jury, 

that  the  payment  of  the  sum  of  715/.  5«.  Id.,  by  the  plaintiff  to 

the  defendants,  having  been  made  to  obtain  possession  of  a  paper 

of  great  value  to  the  plaintiff,  and  because  he  was  obliged  to 

make  the  *payment  for  that  purpose,  was  not  a  voluntary  pay-       [  '78  ] 

ment,  and  that  the  plaintiff  was  not  concluded  from  recovering 

the  said  sum  of  715Z.  5«.  Id.  from  the  defendants  ;  and  the  Chief 

Justice  did  further  declare  and  deliver  his  opinion  to  the  jury, 

that  such  sums  of  money  as  were  stated  in  the  accounts  to  have 

been  received  the  jury  might  conclude  to  have  been  received, 

as  there  was   no   evidence  to   the  contrary  ;    and   that  with 

respect  to  such  items  as  were  stated  in  the  accounts  to  be 

not  received,  or  not  yet  received,  the  jury  might  consider  the 
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mode  in  which  the  parties  dealt  together  as  evidenced  by  the 
letters  and  accounts  ;  and  inasmuch  as  commission  was  charged 
by  Howard  and  Gibbs,  the  bankrupts,  on  all  those  items,  and  as 
successive  accounts  were  rendered,  still  charging  commission, 
and  the  items  stated  in  a  former  account  not  to  have  been 
received  not  being  brought  forward  in  subsequent  accounts 
between  the  parties  or  debited  to  the  plaintiff,  or  any  subsequent 
notice  given  to  the  plaintiff  of  their  non-payment,  their  being  in 
evidence  four  successive  accounts  between  the  parties,  they,  the 
jury,  might  infer  an  agreement  by  Howard  and  Gibbs,  the  bank- 
rupts, to  take  the  responsibility  for  the  payment  of  the  said 
items  on  themselves ;  but  that  it  was  a  question  for  their  con- 
sideration and  decision ;  and  that,  upon  the  aforesaid  evidence, 
the  jury  might  lawfully  find  a  verdict  for  the  plaintiff,  and  with 
that  direction  left  the  same  to  the  jury. 

HiU,  for  the  plaintiff  in  error.     »     *     » 

Parke,  contra,     »     *     * 

Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  the  question  was  properly  submitted  to 
the  jury.  The  bill  of  exceptions,  after  setting  out  the  evidence, 
states,  that  the  Lord  Chief  Justice  told  the  jury,  that  from  the 
evidence,  they  might  infer  an  agreement  by  the  bankrupts  to 
take  on  themselves  the  responsibility  as  to  those  items  of  account 
for  which  credit  was  given  to  Woodcock,  the  plaintiff  below,  but 
which  were  described  as  not  received,  but  that  it  was  a  question 
for  their  consideration  upon  the  evidence.  The  question  now 
before  this  Court,  is  not  whether  the  conclusion  come  to  by  the 
jury  was  correct,  but  whether  the  evidence  was  such  as  that  the 
*jury  might  lawfully  infer  from  it  such  an  agreement.  It 
appeared  that  there  had  been  delivered  to  Woodcock,  by  the 
bankniptB^  four  succeBsive  acconiits,  in  each  of  which  the  latter 
look  ci'oilit  (or  commisBion  on  the  instalments  of  the  annuities 

if  th«y  IhmI  L**»ni  mceivt^d.     In  the  first  account  they  give  him 

fcsr  htilf     in  I  Iv  mfitalmants  of  two  annuities,  and  stated  a 

I^  fall  duu  to  Woodcot*k.     In  a  letter  from  one  of 

iuinyitig  thiB  at-count,  he  informs  Woodcock 
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that  those  two  sums  had  not  been  received,  but  that  his  bill  for        Shaw 

the  balance  would  be  accepted.     At  the  very  time,  therefore,    woodcock. 

when  he  says  he  has  not  received  the  money  for  which  credit  is 

given,  he  charges  commission  as  if  it  had  been  received,  and 

promises  to  accept  a  bill  drawn  upon  him  and  his  partner  for  the 

balance  of  the  account.    A  second  account  is  afterwards  sent  in, 

in  which  all  the  annuity  instalments  due  to  Woodcock  were 

included,  although  they  were  not  received,  and  Gibbs  desires 

that  when  he  feels  a  necessity  to  draw,  he  will  let  him  (Gibbs) 

know.     So,  when  the  third  account  is  sent,  although  Woodcock 

is  informed  by  Gibbs  that  a  half-yearly  instalment  of  Cunliflfe*s 

annuity,  for  which  credit  was  then  given,  had  not  been  received, 

he  is  at  the  same  time  told  that  he  may  draw  for  the  balance 

struck  in  that  account.    In  the  fourth  account,  credit  is  given 

for  two  half-yearly  instalments,  which  were  stated  not  to  have 

been  received,  but  in  the  letter  accompanying  that  account,  the 

plaintiff  is  not  informed  that  he  may  draw  for  the  balance.     It. 

must,  however,  be  taken  that  he  did  draw  for  the  balance  of  that 

as  well  as  of  all  the  other  accounts,  for  otherwise  there  could  not 

have  been  due  to  the  bankrupt  or  the  assignees  the  balance 

claimed  and  paid  to  redeem  the  policies.     This  being  the  state  of 

the  accounts  between  *the  parties,  the  assignees  of  the  bankrupts       C  '^s  ] 

insisted  that  they  were  entitled  to  be  allowed  in  account  all  those 

sums,  for  which  they  had  authorized  Woodcock  to  draw,  and 

which  were  paid  by  the  bankrupts  in  respect  of  those  annuity 

instaknents  which  were  stated  not  to  have  been  received ;  and 

they,  as  assignees,  being  in   possession  of  certain  policies  of 

insurance,  and  Woodcock  having  occasion  for  them,  the  assignees 

refused   to  deliver  them  up  unless  he  paid  715L  5«.  Id.    The 

question  which  arises  in  this  action  wherein  the  plaintiff  below 

seeks  to  recover  back  the  money  which  he  paid  in  order  to 

obtain  possession  of  the  policies,  is  precisely  the  same  as  if  the 

assignees  had  brought  an  action  to  recover  back  the  money  paid 

by  them  ;  and  it  is  clear  that  such  an  action  would  be  answered 

if  the  defendant  were  to  shew  that  the  bankrupts  had  agreed  to 

become  responsible  for  the  instalments  of  the  annuities  in  default 

of  payment  by  the  grantors ;  and  that  being  so,  if  there  was 

such  an  agreement  proved  in  this  case,  the  assignees  had  no  lien, 

11—2 
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Seaw  and  consequently  cannot  retain  the  money  which  they  compelled 
Woo^DocK.  th®  plaintiff  to  pay.  Now  the  circumstances  of  the  bankrupts 
having  from  time  to  time  given  the  grantee  credit  for  the 
annuity  instalments,  and  having  authorized  him  to  draw  for  the 
amount  of  those  instalments,  and  having  actually  paid  them 
although  they  had  not  received  them,  and  not  having  intimated 
in  the  later  accounts  that  they  expected  to  be  repaid  those  sums, 
and  having,  moreover,  charged  commission  upon  those  sums, 
were  some  evidence  for  the  jury  to  infer  that  they  had  made 
those  payments  in  pursuance  of  some  agreement  on  their  part  to 
do  so,  whether  they  received  them  or  not ;  and  if  there  was 
evidence  to  go  to  the  jury,  then  I  think  the  question  was  properly 
[  •84  ]  submitted  to  their  *con8ideration,  and,  consequently,  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be  affirmed. 

Batlby,  J. : 

If  a  party  has  in  his  possession  goods  or  other  property 
belonging  to  another,  and  refuses  to  deliver  such  property  to 
that  other,  unless  the  latter  pays  him  a  sum  of  money  which  he 
has  no  right  to  receive,  and  the  latter,  in  order  to  obtain 
possession  of  his  property,  pays  that  sum,  the  money  so  paid  is 
a  payment  made  by  compulsion  and  may  be  recovered  back. 
There  is  no  authority  to  shew  that  the  two  things  mentioned  in 
argument  are  required  in  order  to  make  the  payment  compulsory. 
That  being  the  general  rule  of  law  it  is  quite  clear  that  the  sum 
paid  to  obtain  possession  of  these  policies  was  not  a  voluntary 
payment,  and  that  it  may  be  recovered  back,  unless  the  assignees 
had  a  right  to  receive  the  money.  Upon  the  other  point  I  think 
that  there  was  some  evidence  from  which  the  jury  might  infer 
an  agreement  between  Woodcock  and  the  bankrupts,  by  which 
the  latter  became  responsible  for  the  payment  of  the  annuities, 
and  we  are  not  in  this  state  of  the  proceedings  to  inquire 
whether  their  conclusion  was  right  or  wrong.  It  has  been 
argued  that  in  order  to  make  such  an  agreement  binding  on 
Howard  and  Gibbs,  it  should  have  been  in  writing.  That 
argument  for  a  time  created  some  doubt  in  my  mind.  But  on 
further  consideration  I  think  there  was  in^  this  case  evidence  of 
an  assumed  and  executed  responsibility.     The  plaintiff  below 
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does  not  attempt  in  this  action  to  enforce  such  an  agreement  by        Shaw 
compelling  payment.    The  bankrupts  have  executed  the  agree-    Wooi>cook« 
ment  by  paying  the  money  which  they  had  not  received.    We 
must  look  to  the  whole  of  the  accounts  to  see  whether  there  was 
any  evidence  to  shew  *that  the  bankrupts  had  taken  upon  them-       [  *85  ] 
selves  the  responsibility,  and  looking  at  them  I  think  there  was 
some  evidence  from  which  the  jury  might  draw  that  inference, 
althoogh  upon  that  evidence  I  should,  perhaps,  have  come  to  a 
different  conclusion.    I  think,  therefore,  the  question  was  pro- 
perly submitted  to  the  jury,  and  that  the  judgment  of  the  Court 
of  Common  Pleas  ought  to  be  affirmed. 

HOLBOYD,  J.  : 

Upon  the  question  whether  a  payment  be  voluntary  or  not, 
the  law  is  quite  clear.  If  a  party  making  the  payment  is  obliged 
to  pay,  in  order  to  obtain  possession  of  things  to  which  he  is 
entitled,  the  money  so  paid  is  not  a  voluntary,  but  a  compulsory 
payment,  and  may  be  recovered  back ;  and  if  the  plaintiff  below, 
therefore,  was  compelled  to  make  the  payment  in  question  in 
order  to  get  the  policies  of  insurance,  whether  there  was  a 
pressing  necessity  or  not,  he  has  a  right  to  recover  it  back.  The 
other  question  is,  whether  it  was  properly  left  to  the  jury  to  infer 
from  the  evidence  an  agreement  by  Howard  and  Gibbs  to  become 
responsible  for  the  payment  of  the  annuities  ?  If,  as  in  Shaw  v. 
DartnaU,\  one  account  only  had  been  delivered,  that  might  not 
have  been  sufficient  to  prevent  the  party  who  delivered  the 
account  from  saying  that  he  had  not  received  the  money,  or  that 
whether  he  had  received  it  or  not  he  had  not  made  himself 
responsible  for  it.  But  in  this  case  successive  accounts  were 
deUvered  from  time  to  time,  and  in  all  of  them  credit  was  given 
for  instalments  of  annuities  not  received  at  the  time  when  those 
accounts  were  respectively  delivered.  In  the  later  accounts  there 
was  no  allusion  to  the  sums  for  which  ^credit  was  given  in  the  [  *86  ] 
earlier  as  sums  not  received.  In  fact,  those  sums  had  not  been 
received.  That  was  evidence  to  be  laid  before  the  jury  in  order 
to  shew  that  the  bankrupts  had  made  themselves  responsible  for 
the  sums  which  they  had  so  paid.     Suppose  such  successive 

t  30  B.  E.  246  (6  B.  &  G.  66). 
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Shaw        accounts  had  been  delivered  by  the  bankrupts  from  time  to  time 


V. 


Woodcock,  for  four  or  five  years,  and  that  the  balance  had  been  always- paid 
by  them,  although  they  had  not  in  fact  received  the  instalments 
for  which  they  had  so  given  credit,  would  not  those  accounts 
have  afforded  a  fair  ground  for  a  jury  to  have  inferred  that  the 
party  who  had  for  that  period  given  credit  for  those  sums  had 
made  himself  responsible  for  them.  Here  the  accounts  were  not 
delivered  during  so  long  a  period  of  time.  But  they  still  afford 
some  evidence  of  such  an  agreement ;  and  if  there  was  any 
evidence,  then  upon  a  bill  of  exceptions  we  cannot  say  that  the 
question  was  not  properly  submitted  to  the  jury. 

LiTTLEDALE,  J.  coucurrod. 

Judgment  affirmed. 


1827.  HANSARD  V.  ROBINSON.f 

July  S.  ' 

(7  Barn.  &  Cress.  90—96;  S.  0.  9  Dowl.  &  Ey,  860;   5  L.  J.  K.  B.  242; 

[  90  ]  S.  C.  at  Nisi  Prius,  Byan  &  Moody,  404,  n.) 

The  holder  of  a  bill  of  exchange  cannot  by  the  custom  of  merchants 
insist  upon  payment  by  the  acceptor,  without  producing  and  offering  to 
deliver  up  the  bill ;  and,  therefore,  it  was  held  that  the  indorsee  of  a  bill 
having  lost  it,  could  not  in  an  action  at  law  recover  the  amount  from 
the  acceptor,  although  the  loss  was  after  the  bill  became  due,  and  the 
indorsee  offered  an  indemnity. 

This  was  an  action  by  the  plainti£f,  as  indorsee,  against  the 
defendant  as  acceptor  of  a  bill  of  exchange  for  822.  Is.  6d.,  dated 
the  10th  of  October,  1828,  drawn  by  Henry  Butterworth,  payable 
forty  days  after  date,  accepted  by  the  defendant,  and  indorsed 
by  Butterworth  to  the  plaintiff.  Plea,  the  general  issue.  At 
the  trial  before  Littledale,  J.  at  the  Westminster  sittings  after 
Michaelmas  Term,  1826,  it  was  proved  by  the  drawer  that  the 
[  *9i  ]  defendant  being  indebted  to  him  in  *the  sum  of  822.  Is.  6d.  for 
books,  he,  on  the  10th  of  October,  1828,  drew  a  bill  on  him  for 
that  sum,  payable  at  forty  days  after  date,  which  the  defendant 

t  See  Bills  of  Exchange  Act,  1882,  the  Act.     See   also  Common    Law 

B.  52  (4).    And  as  to  aotion  upon  a  Plxxsedure  Act,  1854  (17  &  18  Vict, 

lost  bill,  ss.  69,  70.     The  case  seems  c.  125,  s.  87} ;  fmd  King  y.  Zimmerman 

necessary  to   explain   the    common  (1871)  L.  E.  6  C.  P.  466.— E.  C. 
law  rights  which  are  modified  by 
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accepted.     The  bill  was  drawn  on  a  proper  stamp.    Butterworth     Hansard 

indorsed  the  bill  in  blank,  and  delivered  it,  so  indorsed,  to  the     bobinsok. 

plaintiff.     The  bill  became  due  on  the  22nd  of  November,  1823, 

but  was  not  presented  for  payment  until  the  1st  of  May,  1824. 

The  defendant  then  offered  to  give  in  payment  another  bill,  but 

before  that  bill  was  given  the  plaintiff's  clerk  lost  the  original 

bill.      The  plaintiff  informed  the  defendant  of  the  loss,  and 

offered  him  an  indemnity,  but  he  refused  to  pay  the  amount 

unless  the  bill  was  produced  and  delivered  up  to  him.     Upon 

this  evidence  it  was  contended  that  the  plaintiff,  the  indorsee  of 

the  bill,  could  not  recover  against  the  acceptor  unless  the  bill 

were  produced,  or  shewn  to  have  been  destroyed,  because  the 

acceptor  was  liable  to  be  sued  by  a  bond  fide  indorsee  for  value  at 

any  time,  even  although  the  bill  might  have  been  obtained  by  a 

prior  party  through  fraud  or  felony ;  that  there  was  no  privity 

between  the  indorsee  and  the  acceptor  except  through  the  bill ; 

and  that  the  latter  by  his  acceptance  undertook  only  to  pay  the 

bill  upon  its  being  produced  and  delivered  up  to  him.     There 

was  no  breach  of  hid  contract  unless  the  bill  were  so  produced  by 

the  holder,  and  unless  the  latter  offered  to  deliver  it  up,  on  being 

paid  the  amount.    As  to  the  offer  of  indemnity,  a  court  of  law 

had  no  power  to  compel  a  party,  who  by  law  was  entitled  to 

have  the  bill  delivered  up  to  him,  to  take  an  indemnity.     A 

court  of  equity  is  the  proper  tribunal  to  judge  of  the  sufl&ciency 

of  the  indemnity.     The  learned  Judge  was  of  opinion  that  the 

plaintiff  was  not  entitled  to  recover,  unless  he  produced  the  bill, 

♦and  directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to        [  '92  | 

enter  a  verdict  for  the  amount  of  the  bill.    A  rule  nisi  having 

been  obtained  for  that  purpose, 

CampbeU  and  Patteson,  in  Easter  Term,  shewed  cause.  *  *  * 

Gumey  and  Chitty,  contra,     *     *     *  (  93  ] 

Cur.  adv.  vvlt. 

LoKD  Tbnterdbn,  Ch.  J.  now  delivered  the  judgment  of  the 
CouBT : 

This  was  an  action  on  a  bill  of  exchange,  brought  by  the 
indorsee  against  the  acceptor.    The  bill  was  not  produced  at  the 
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Hai7babj>     trial,  but  proof  was  givon  of  the  signature  of  the  parties,  and 
Robinson,     other  particulars  of  the  bill,  and  that  it  was  lost  after  it  had 
become  due,  and  after  payment  had  been  required  of  the  defen- 
dant, and  he  had  requested  time  and  promised  payment. 
[  94  ]  It  is  not  necessary  to  say  whether  any  special  action  could 

have  been  framed  and  maintained  upon  the  particular  facts  and 
the  defendant's  promise,  because  the  declaration  in  the  present 
cause  is  not  founded  upon  such  facts,  but  upon  the  bill  itself,  in 
the  usual  way.  We  would  not,  however,  be  understood  to  give 
any  encouragement  to  such  an  action  ;  and  we  think  the  special 
facts  cannot  properly  be  considered  as  a£fording  a  satisfactory 
ground  for  decision  in  this  case,  but  the  case  must  be  considered 
generally,  as  an  action  brought  upon  a  lost  bill,  and  introducing 
the  general  question  whether  such  an  action  can  be  maintained. 

Upon  this  question  the  opinions  of  Judges,  as  they  are  to  be 
found  in  the  cases  quoted  at  the  Bar,  have  not  been  uniform, 
and  cannot  be  reconciled  to  each  other.  It  is  not  necessary 
to  advert  again  to  the  cases.  Amid  conflicting  opinions  the 
proper  course  is,  to  revert  to  the  principle  of  these  actions  on 
bills  of  exchange,  and  to  pronounce  such  a  decision  as  may  best 
conform  thereto.  Now  the  principle  upon  which  all  such  actions 
are  founded  is  the  custom  of  merchants.  The  general  rule  of 
the  English  law  does  not  allow  a  suit  by  the  assignee  of  a  chose 
in  action.  The  custom  of  merchants,  considered  as  part  of  the 
law,  furnishes,  in  this  case,  an  exception  to  the  general  rule. 
What,  then,  is  the  custom  in  this  respect?  It  is,  that  the  holder 
of  the  bill  shall  present  the  instrument,  at  its  maturity,  to  the 
acceptor,  demand  payment  of  its  amount,  and  upon  receipt  of 
the  money  deliver  up  the  bill.  The  acceptor  paying  the  bill  has 
a  right  to  the  possession  of  the  instrument  for  his  own  security, 
and  as  his  voucher  and  discharge  pro  tanto  in  his  account  with 
the  drawer.  If,  upon  an  offer  of  payment,  the  holder  should 
[  ^95  ]  refuse  to  deliver  up  the  bill,  can  it  be  *doubted  that  the  acceptor 
might  retract  his  offer  or  retain  his  money  ?  And  if  this  be  the 
right  of  an  acceptor,  ready  to  pay  at  the  maturity  of  the  bill,  must 
not  his  right  remain  the  same  if,  though  not  ready  at  that  time, 
he  is  ready  afterwards ;  and  can  his  right  be  varied  if  the  pay- 
ment is  to  be  made  under  a  compulsory  process  of  law  ?     The 
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foundation  of  his  right,  his  own  secnrityy  his  voucher,  and  his  dis-     Hanbabd 
charge  toward  the  drawer,  remain  unchanged.    As  far  as  regards     robinsok. 
his  voucher  and  discharge  toward  the  drawer,  it  will  be  the  same 
thing  whether  the  instrument  has  been  destroyed  or  mislaid. 
With  respect  to  his  own  security  against  a  demand  by  another 
holder  there  may  be  a  difference.    But  how  is  he  to  be  assured 
of  the  fact,  either  of  the  loss  or  destruction  of  the  bill  ?    Is  he  to 
rely  upon  the  assertion  of  the  holder,  or  to  defend  an  action  at 
the  peril  of  costs  ?    And  if  the  bill  should  afterwards  appear  and 
a  suit  be  brought  against  him  by  another  holder,^  a  fact  not 
absolutely  improbable  in  the  case  of  a  lost  bill,  is  he  to  seek  for 
the  witnesses  to  prove  the  loss,  and  to  prove  that  the  new  plain- 
tiff must  have  obtained  it  after  it  became  due  ?     Has  the  holder 
a  right,  by  his  own  negligence  or  misfortune,  to  cast  this  burden 
upon  the  acceptor,  even  as  a  punishment  for  not  discharging 
the  bill  on  the  day  it  became  due?     We  think  the  custom  of 
merchants  does  not  authorise  us  to  say  that  this  is  the  law.     Is 
the  holder,  then,  without  remedy?    Not  wholly  so.     He  may 
tender  sufficient  indemnity  to  the  acceptor,  and  if  it  be  refused, 
he  may  enforce  payment  thereupon  in  a  court  of  equity.    And 
this  is  agreeable  to  the  mercantile  law  of  other  countries.    In  the 
modem  "  Code  de  Commerce  of  France,"  liv.  1,  tit.  9,  art.  151, 152, 
this  is  distinctly  provided.     And  this  *provision  is  not  new  in       1*96] 
the  law  of  that  country,  but  is  found  also  in  the ''  Ordonnance  de 
Commerce  "  of  Lewis  the  Fourteenth,  tit.  5,  art.  19.     The  rule  for 
entering  a  verdict  for  the  plaintiff  must  therefore  be  discharged. 

Rule  discharged. 


8ANDIMAN  v.  BREACH.  1827. 

(7  Bam.  &  Cr©BS.  9&— 100;  S.  C.  9  Dowl.  &  Ey.  706;  6  L.  J.  K  B.  298.)  •'!!L*' 

The  statutes  3  Car.  I.  c.  1,  and  29  Car.  II.  c.  7,  do  not  make  it  illegal         [  ^  ^ 
for  stage  coaches  to  travel  on  the  Lord's  day. 

Assumpsit  to  recover  the  expense  of  hiring  a  post-chaise  to 
conyey  the  plaintiff  from  Clapton  to  London,  the  defendant,  who 
had  contracted  to  take  him  in  his  stage-coach,  having  neglected 
to  do  so.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Tenterden,  Gh.  J.,  at  the  London  sittings  after  Michaelmas  Term, 


170  •  1827.    K.B-     7  B.  &  C.  96—100.  [r.r. 

sakdimak  1826»  it  appeared  •  that  OQ  a  Sunday  the  plaintiff  sent  to  a 
Bbsagh.  booking-office  kept  by  the  defendant,  who  was  the  proprietor  of  a 
stage-coach  travelling  from  Clapton  to  London,  booked  himself 
to  be  carried  to  London  on  that  evening,  and  paid  half  the  fare. 
The  defendant  afterwards,  not  having  any  passenger  except  the 
plaintiff,  refused  to  go  to  London,  and  thereupon  the  plaintiff 
hired  a  post-chaise.  For  the  defendant,  it  was  contended  that 
the  contract  was  illegal,  being  in  contravention  of  the  statutes, 
3  Car.  I.  c.  1,  and  29  Car.  II.  c.  7,  and  that,  therefore,  the  defen- 
dant was  not  bound  to  perform  it.  The  Lord  Chief  Justicb 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  and  the 
plaintiff  had  a  verdict  for  ISs,  In  Hilary  Term  a  rule  for  entering 
a  nonsuit  was  obtained,  against  which 

Dodd  shewed  cause.    *    •     * 

[  98  ]  Gumey,  contra.     *     *     * 

Cur.  adv.  vvlt. 

[  99  ]  The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden,  Ch.  J. : 

It  was  objected  that  the  plaintiff  in  this  case  could  not  recover, 
because  the  contract,  for  the  breach  of  which  the  action  was 
brought,  was  to  have  been  performed  on  the  Sabbath  day,  and 
that  it  could  not  legally  be  performed  on  that  day.  But  upon 
looking  into  the  statutes  8  Car.  I.  c.  1,  and  29  Car.  II.  c.  7,  upon 
which  the  objection  was  founded,  we  are  of  opinion  that  this 
case  does  not  come  within  them.  There  have  been  subsequent 
statutes,  containing  regulations  as  to  hackney  coaches,  but  they 
are  too  ambiguous  to  be  taken  as  legislative  expositions  of  the 
former  Acts.  By  the  first  of  these,  the  8  Car.  I.  c.  1,  it  was 
enacted,  that  **  no  carrier  with  any  horse,  nor  waggon-man  with 
any  waggon,  nor  carman  with  any  cart,  nor  wainman  with  any 
[  •100  ]  wain,  nor  drover  with  any  cattle,  shall  by  themselves,  *or  any 
other,  travel  on  the  Lord's  day ; "  and  by  the  29  Car.  11.  c.  7,  that 
"  no  tradesman,  artificer,  workman,  labourer,  or  other  person  or 
persons,  shall  do  or  exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  callings  upon  the  Lord's  day."    It  was 
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contended,  that  under  the  words  ''other  person  or  persons  "  the     sandiman 

drivers  of  stage-coaches  are  included.     But  where  general  words      bbkach. 

follow  particular  ones,  the  rule  is  to  construe  them  as  applicable 

to  persons   ejmdem    generis.     Considering,  then,  that    in    the 

3  Car.  I.  c.  1,  carriers  of  a  certain  description  are  mentioned,  and 

that  in  the  29  Car.  II.  c.  7,  drovers,  horse-coursers,  waggoners, 

and  travellers  of  certain  descriptions,  are  specifically  mentioned, 

we  think  that  the  words  "other  person  or  persons"  cannot  have 

been  used  in  a  sense  large  enough  to  include  the  owner  and 

driver  of  a  stage-coach.    For  these  reasons  we  are  of  opinion 

that  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Rvle  discharged. 

RENNELL  v.  BISHOP  of  LINCOLN,  MIREHOUSE, 

AND   OtHEKS. 
(7  Bam.  &  Cress.  Ua— 203 ;  S.  C.  9  Dowl.  &  By.  810 ;  6  L.  J.  K.  B.  320.) 

[In  this  case  the  Court,  by  a  majority  (Baylby,  J.,  Holroyd,  J. 
and  LrrriiEDAiiE,  J.  against  Lord  Tentbrden,  Ch.  J.  diss.)  held, 
reversing  the  judgment  of  the  Common  Pleas  (3  Bing.  228),  that 
where  a  prebendary,  having  the  advowson  of  a  rectory  in  right 
of  his  prebend,  dies  while  the  church  is  vacant,  his  personal 
representative  has  the  right  of  presentation  for  that  term.  The 
judgment  was  affirmed  by  the  House  of  Lords  in  1888,  and  the 
case  on  appeal  is  reported  1  Clark  &,  Finnelly,  and  will  be  reported 
in  the  corresponding  volume  of  the  Bevised  Beports.] 


W.  MORRANT  and  ANN  his  Wife  v.  GOUGH  i827. 

AND   SANDY.  ^!l'- 

(7  Bam.  &  Cress.  206—212 ;  S.  C.  1  Man.  &  By.  41 ;  6  L.  J.  K.  B.  14.)  [  206  ] 

Where  a  party,  who  by  writing  obligatory  (without  any  penal  sum), 
had  bound  Mmself  to  pay  to  A.  B.  an  annuity  of  20^.  a  year  for  her  life, 
devised  his  estates  to  trustees  upon  certain  trusts,  until  his  son  should 
attain  the  age  of  twenty-one  years :  Held,  that  the  estate  of  the  trustees 
ceased  upon  the  death  of  the  son  under  the  age  of  twenty -one,  all  the 
purposes  of  the  trust  being  then  at  an  end ;  and  that  the  trustees  were 
only  liable  to  pay  to  A.  B.  such  arrears  of  the  annuity  as  became  due 
before  the  son's  death. 

Dbbt  on  bond,  made  by  T.  Sandy,  whereby  he  bound  himself 
onto  the  plaintiff  Ann,  ''  in  the  sum  of  202.,  to  be  paid  yearly 


m  1827. 
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MoBBANT     during  her  natural  Ufe  (at  the  decease  of  the  said  Ann  to  return 

OouoH.      to  the  heir  of  T.  Sandy).     The  declaration  averred,  that  on  the 

20th  of  March,  1797,  T.  Sandy  died ;  that  after  his  death,  viz. 

[  •207  ]      on  the  5th  of  September,  1824,  50Z.  for  two  years  and  a  half  *of 

the  said  yearly  payment  or  sum  of  202.,  became  and  was  still  due 

and  in  arrear  to  the  plaintiffs,"  &c. 

The  defendant,  Gough,  pleaded  (amongst  other  things),  thirdly, 
that  T.  Sandy  on,  &c.  made  his  will,  whereby  he  bequeathed  to 
Mary  Sandy,  his  wife,  the  sum  of  202.  yearly,  during  her  natural 
life,  to  be  paid  her  by  his  executors,  from  such  of  his  estates  as 
were  thereby  devised  to  them  in  trust ;  and  he  appointed  the 
defendant  and  C.  Sandy  his  executors  and  trustees,  and  gave 
and  devised  to  them  all  his  freehold  and  leasehold  messuages, 
tenements,  and  lands,  &c.,  and  also  all  his  bonds,  notes,  and 
securities  for  monies,  in  trust  for  his  son,  T.  Sandy ;  and  that 
they,  defendant  and  C.  Sandy,  should  receive  the  rents,  profits, 
and  interests  thereof,  and  apply  the  same  for  the  purpose  of 
maintaining  and  educating  his  son,  T.  Sandy,  until  he  should 
attain  the  age  of  twenty-one  years ;  and  the  testator  did  thereby 
authorize,  empower,  and  direct  his  said  executors,  from  and  after 
his  decease,  and  until  his  son  should  attain  the  age  of  twenty-one 
years,  to  manage  and  improve  the  estate  and  fortune  of  his  said 
child,  according  to  their  discretion;  and  that  they  should  pay 
unto  and  account  with  his  said  son  for  such  rents,  interest, 
produce,  and  improvements  as  should  arise  from  or  be  made  or 
produced  from  such  estates  and  monies,  when  he  should  attain 
the  age  of  twenty-one  years ;  and  if  Mary  Sandy,  testator's  wife, 
should  be  living  when  the  son  attained  that  age,  then  the  execu- 
tors and  trustees  should  retain  and  hold  in  trust  as  much  of  the 
testator's  estates  as  would  secure  to  his  said  wife  the  20Z.  a  year. 
Averment,  that  testator's  wife  died  on  the  18th  of  July,  1794, 
before  the  testator,  and  that  he  died  on  the  20th  of  March,  1797, 
[  *208  ]  without  revoking  or  altering  his  will ;  that  the  son  *was  then 
living,  and  afterwards,  on,  &c.  and  before  the  exhibiting  of  the 
plaintiff's  bill,  died  under  the  age  of  twenty-one  years ;  "  where- 
upon all  the  estate,  interest,  right,  and  title  of  the  said  G.  Sandy 
and  defendant  in  and  to  the  said  premises  in  the  will  mentioned, 
the  same  being  all  the  lands,   tenements,  and  hereditaments 
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whereof  the  said  testator  was  seised  at  the  time  of  his  death,     Mobraut 

utterly  ceased  and  determined."    And  before  the  exhibiting  of       gough. 

the  bill  of  the  plaintiffs,  to  wit,  on,  i&c.,  all  the  monies  which  at 

any  time  during  the  lifetime  of  the  said  T.  Sandy,  the  son,  became 

due  and  payable,  for  and  in  respect  of  the  yearly  sum  of  20Z.,  in 

the  bond  mentioned,  was  paid   and  satisfied  to  the  plaintiffs. 

Replication,  that  before  the  commencement  of  this  action  and 

after  the  death  of  T.  Sandy,  the  testator,  and  during  the  life  of 

T.  Sandy,  the  son,  to  wit,  on,  &c.  defendant  had  notice  of  the 

bond  having  been  made  as  aforesaid,  and  being  then  outstanding 

in  the  hands  of  the  plaintiffs;  and  that  the  rents,  issues,  and 

profits  of  the  said  lands,  tenements,  and  hereditaments  so  devised 

to  the  defendant  as  aforesaid,  arising  and  issuing  thereout,  for 

and  during  the  time  which  elapsed  between  the  death  of  the 

testator  and  the  death  of  T.  Sandy,  his  son,  did  amount  to  much 

more  than  sufficient  to  pay  and  satisfy  to  the  plaintiffs  all  the 

monies  which  at  any  time  during  the  life-time  of  the  said  T.  Sandy, 

the  son,  became  due  and  payable  for  and  in  respect  of  the  said 

yearly  sum  of  20Z.  in  the  bond  mentioned,  and  wherewith  the 

said  debt  in  the  declaration  mentioned,  and  the  damages  could, 

might,  and  ought  to  have  been  satisfied.    Demurrer  and  joinder. 

Carter  in  support  of  the  demurrer.     *     *     *  [  209  ] 

Manning^  contra.     *     ♦     * 

Carter  in  reply.     *     *     *  [  2io  ] 

Batley,  J. : 

It  appears  to  me  that  the  plea  in  this  case  is  good,  and  that 
the  replication  does  not  give  a  sufficient  answer.  The  bond  in 
question  is  not  an  ordinary  money  bond,  but  an  instrument 
whereby  the  testator  bound  his  heirs,  &c.,  to  pay  the  plaintiff 
Ann  20Z.  per  annum  for  her  life.  By  a  devise  in  fee,  the  devisee 
becomes  the  hares  foetus  for  ever,  and  would  therefore  be  liable 
to  pay  the  annuity  as  long  as  it  *endured  ;  but  if  the  devise  be  [  '211  ] 
for  a  shorter  period,  then  the  devisee  is  only  liable  during  the 
period  for  which  he  is  made  the  heir,  and  when  he  ceases  to  have 
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MoRRAXT  the  estate  it  descends  to  SOme  other  person,  and  the  obligation 
Gouou.  passes  along  with  it  to  that  person.  Had,  then,  the  present 
defendant  an  estate  in  fee  ?  It  appears  by  the  will  as  stated  in 
the  plea,  that  the  trustees  had  certain  dnties  to  discharge  until 
the  son  should  attain  the  age  of  twenty-one  years ;  but  after  that 
period  there  was  nothing  to  be  done  by  them,  and  it  is  a  general 
rule  that  a  devise  to  trustees  ceases  as  soon  as  the  purposes  of 
the  trust  are  at  an  end.  The  provision  for  the  annuity  to  the 
wife,  if  she  should  be  living  when  the  son  attained  twenty-one, 
was  conditional,  and  as  she  died  before  the  testator,  the  whole 
burthen  that  attached  upon  the  estate  during  the  son's  life  had 
been  discharged  when  that  event  happened,  and  the  estate,  con- 
sequently, would,  before  the  commencement  of  this  action,  go  to 
the  person  next  entitled.  Inasmuch,  then,  as  the  present  claim 
did  not  attach  upon  the  estate  while  it  was  in  the  hands  of  the 
devisee,  the  action  against  him  cannot  be  maintained. 

HOLROYD,  J.  : 

It  is  perfectly  clear  that  the  trustees  took  an  estate  only  until 
the  son  died.  As  to  the  other  point,  this  is  not  the  case  of  a 
bond  with  a  penalty  which  could  be  forfeited,  and  so  become  a 
debt  in  law ;  and,  therefore,  the  person  to  whom  the  land  was 
given,  was  only  bound  to  pay  the  annuity  during  the  period  for 
which  he  had  the  land. 

LiTTLEDALB,  J.  : 

I  am  entirely  of  the  same  opinion.     *     *     * 
[  212  ]  Judgment  for  the  defendant. 


1827.  HOLDEENESS  and  Another  v.  W.  and 

^^—  J.  COLLINSON. 

t  ^^^  ^  (7  Bam.  &  Cress.  212—217  ;  S.  C.  1  Man.  &  Ey.  65 ;  6  L.  J.  K.  B.  17.) 

A  wharfinger  at  Hull  claimed  a  general  lion  for  wharfage,  labourage 
(comprising  landing,  weighing,  and  delivery),  and  warehouse  rent.  The 
claim  for  wharfage  was  admitted ;  but  as  to  the  residue,  upon  a  case, 
stating  that  in  Hull  such  claim  had,  in  a  great  majority  of  instances, 
been  acquiesced  in,  but  in  others,  had  been  rejected,  and  that  the  right 


VOL.  XXXI.]       1827.    K.B.    7  B.  &  C.  212— 218.  175 


had  long  been,  and  s^ill  was,  a  disputed  point  there:  Held,  that  the    Holdeexess 
claim  could  not  be  supported,  as  the  right  of  general  lien  arises  out  of     ^^^  ^^; 
an  express  or  implied  contract,  of  which  the  former  had  not  been  made, 
and  the  latter  could  not  be  inferred  from  the  circumstances  stated  in 
the  case. 


COLLINSON. 


Trover  for  flax  and  other  goods  of  the  bankrupt.  Plea,  not 
guilty.  At  the  trial  before  Bayley,  J.  at  the  last  Lent  Assizes 
for  York,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  upon  the  following  case.  The  defendants 
are  wharfingers  and  owners  of  a  wharf  and  warehouse  at  Hull. 
Foxton  the  bankrupt  was  a  merchant  at  Hull,  and  previous  to 
*his  bankruptcy,  from  time  to  time  landed  goods  at  the  defen-  [  •213  ] 
dants'  wharf,  and  placed  them  in  their  warehouse,  part  of  which 
were  delivered  by  the  defendants  to  the  bankrupt  before  his 
bankruptcy.  At  the  time  of  Foxton's  bankruptcy  there  were 
lying  in  the  defendants'  warehouse  above  9  tons  of  flax,  848 
bags,  and  20  bundles  of  mats,  the  property  of  Foxton.  The 
flax  was  the  remainder  of  a  larger  parcel  of  17^  tons,  which  had 
been  landed  at  the  defendants'  wharf,  placed  for  some  time  in  their 
warehouse,  and  in  part  delivered  to  Foxton  previous  to  his  bank- 
ruptcy. At  the  time  of  the  bankruptcy  there  was  due  to  the 
defendants  by  Foxton,  the  sum  of  72Z.  14«.  2d.,  which  included 
not  only  the  charges  due  for  the  wharfage,  labourage  (which 
comprises  landing,  weighing,  and  delivery),  and  rent  of  the 
entire  17^  tons  of  flax,  and  the  bags  and  mats  ;  but  also  charges 
of  the  same  nature,  due  to  them  in  respect  of  other  goods  which 
had  been  delivered  to  Foxton  before  his  bankruptcy.  After  that 
event,  and  before  the  commencement  of  this  action,  the  plaintiffs 
tendered  to  the  defendants  the  sum  of  412.  10^.  Sd.,  which 
included  the  entire  amount  of  all  the  charges  due  to  the  defen- 
dants for  wharfage  generally  ;  and  also  all  charges  of  every  kind 
(including  wharfage,  labourage,  and  rent),  up  to  the  time  of  the 
tender,  due  to  them  in  respect  of  the  entire  17J  tons  of  flax,  and 
the  bags  and  mats,  and  demanded  of  the  defendants  the  delivery  of 
the  flax  and  bags,  and  mats  in  their  possession.  This  the 
defendants  refused,  claiming  a  general  lien  on  the  said  goods  for 
wharfage,  labourage,  and  rent ;  whilst  the  plaintiffs  insisted  that 
their  general  lien  extended  to  wharfage  charges  alone,  and  not  to 
labourage  or  rent ;   and  it  was  agreed  by  both  parties,  that  it 
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HoLDKB>'Ess  should  be  taken  as  *proved,  that  in  many  instances  where  pro- 
CoLLiNsoN.  prietors  of  goods  had  become  insolvent,  the  wharfingers  in  Hull 
[  ^214  ]  had  claimed  to  have  a  lien  on  the  goods  in  their  possession,  for 
the  amount  of  their  running  account  with  such  insolvent,  com- 
prising therein  charges  for  wharfage,  labourage,  and  rent,  not 
only  of  the  goods  then  in  the  wharfingers'  possession,  but  of  such 
as  had  been  delivered  before  the  owner's  insolvency,  and  which 
claim  had  been  acquiesced  in  and  paid  by  the  insolvents  or  the 
persons  legally  representing  them ;  but  that  in  other  instances 
such  claim  for  a  general  lien  had  been  made,  but  not  acquiesced 
in  ;  and  the  same  has  long  been  and  continues  to  be  a  disputed 
point,  but  that  the  instances  of  acquiescence  in  the  claim  greatly 
preponderate.  And  it  was  further  agreed,  that  the  Court  might 
draw  such  inference  from  these  facts  as  a  jury  might  have 
drawn. 

F.  PoUocky  for  the  plaintiffs.    *    *    * 

[2i5i]  Parke,  contra.     *     ♦     * 

[  216  ]       Baylbt,  J. : 

The  onus  of  making  out  a  right  of  general  lien  lies  upon  the 
wharfinger.  There  may  be  an  usage  in  one  place  varying  from 
that  which  prevails  in  another.  Where  the  usage  is  general,  and 
prevails  to  such  an  extent  that  a  party  contracting  with  a  wharf- 
inger must  be  supposed  conusant  of  it,  then  he  will  be  bound  by 
the  terms  of  that  usage.  But  then  it  should  be  generally  known 
to  prevail  at  that  place.  If  there  be  any  question  as  to  the 
usage,  the  wharfinger  should  protect  himself  by  imposing  special 
terms,  and  he  should  give  notice  to  his  employer  of  the  extent  to 
which  he  claims  a  lien.  If  he  neglects  to  do  so,  he  cannot  insist 
upon  a  right  of  general  lien  for  anything  beyond  the  mere 
wharfage.  An  attempt  has  been  made  to  draw  a  distinction 
between  the  claim  for  labourage  and  that  for  warehouse  rent,  but 
the  right  to  either  arises  out  of  an  express  or  implied  contract, 
and  the  case  states  that  the  claim  to  both  those  items  is  a  point 
in  dispute  at  Hull.  In  the  face  of  such  a  statement,  it  is  impos- 
sible to  infer  that  the  bankrupt  landed  his  goods  at  the  defendants* 
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wharf  upon  the  terms  of  giving  a  general  lien  in  respect  of  those   Holdkbnbss 
demands,  and  waiving  *the  dispute.     Many  of  the  instances  of    collikbon. 
acquiescence  may  have  proceeded  upon  the  smalhiess  of  the       [  *2i7  ] 
demand,   a  desire  to  avoid  litigation,  or  to  have  immediate 
possession  of  the  goods,  and  this  greatly  diminishes  the  effect  of 
them.     For  these  reasons  I  think  that  the  plaintiffs  are  entitled 
to  recover. 

HoLROYD  and  Littlbdale,  JJ.,  concurred. 

PoBtea  to  the  plaintiffs. 


BISHOP  AND  Another  v.   PENTLAND.t  i^^^. 

J^ov.  2. 
(7  Bam.  &  Creas.  219—226;  S.  0.  1  Man.  &  By.  49;  6  L.  J.  K  B.  6.)  

A  ship  having  goods  on  board  which  were  insured,  but  warranted  free  L  ^^  J 
from  ayerage,  unless  general,  or  the  ship  should  be  stranded,  was  com- 
pelled in  the  course  of  her  voyage  to  put  into  a  tide-harbour,  and  was 
there  moored  alongside  a  quay,  in  the  usual  place  for  ships  of  her  burden. 
It  became  necessary,  in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  falling  over  upon  the  tide 
leaving  her.  The  rope  with  which  she  was  so  fastened,  not  being  of 
sufficient  strength,  broke  when  the  tide  left  the  vessel,  and  she  feU  over 
upon  her  side,  and  was  thereby  stove  in  and  greatly  injured :  Held,  that 
this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy,  and 
that  the  underwriters  were  liable  for  a  partial  loss,  although  the  stranding 
might  have  been  occasioned  remotely  by  the  negligence  of  the  crew  in 
not  providing  a  rope  of  sufficient  strength  to  fasten  the  vessel  to  the  shore. 

Assumpsit  on  a  policy  of  insurance  on  goods  warranted  free 
from  average,  unless  general,  or  the  ship  should  be  stranded. 
The  defendant  paid  into  Court  49L  11«.  lid.,  the  amount  of  the 
general  average  on  the  goods.  The  plaintiffs  claiiaed  particular 
average  *and  a  partial  loss.  At  the  trial  before  HuUock,  Baron,  [  *220  J 
at  the  last  Spring  Assizes  for  Lancaster,  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

On  the  21sli  of  November,  1824,  the  ship  on  which  the  goods 
were  loaded  was,  whilst  proceeding  on  her  voyage,  necessarily 
obliged  to  go  into  the  harbour  of  Feel,  in  the  Isle  of  Man,  which 
is  a  tide  harbour,  and  dry  every  tide.     She  was  brought  in  by 

t  Cited  in  judgment  of  Field,  J.,  affirmed  by  C.  A.,  in  Letch/ord  v. 
Oldham  (1880)  5  Q.  B.  Div.  536,  543,— B.  0. 
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Bishop  some  fishermen  belonging  to  Peel,  who  had  gone  out  to  her 
Pbhtlakd.  assistance,  and  under  whose  directions  she  was  moored  alongside 
the  quay  where  ships  of  her  burthen  and  build  coming  into  the 
harbour  of  Feel  usually  are  moored,  and  in  as  safe  a  situation  as 
could  be  found.  The  ship  was  very  sharp  built,  which  rendered 
it  necessary  in  addition  to  the  usual  moorings,  to  lash  her,  by  a 
tackle  fastened  to  the  mast,  to  posts  upon  the  pier,  to  prevent  her 
falling  over  upon  the  tide  leaving  her.  For  this  purpose, 
J.  Sayle,  one  of  the  fishermen,  and  acting  as  pilot,  asked  the 
mate  of  the  vessel  for  a  rope,  who  gave  him  one,  and  which  rope 
one  of  the  witnesses  stated  that  the  mate  informed  him  was  a 
new  rope,  though  the  witness  did  not  see  it.  The  fisherman 
objected  to  it,  stating  that  it  was  insuflScient  for  the  purpose 
intended ;  to  which  objection  the  mate  replied,  **  that  it  was 
sufiBcient  to  drag  the  mast  out ; "  and  the  rope  was  thereupon 
made  use  of  in  lashing  the  vessel  to  the  pier.  The  ntate  of  the 
harbour  where  the  vessel  lay  would  have  had  no  effect  upon  her 
if  she  had  been  properly  lashed ;  and  she  would  have  sustained 
no  damage  in  the  harbour  if  the  rope  and  lashing  had  not  given 
way,  and  which  rope  was  used  contrary  to  the  opinion  of  J.  Sayle, 
the  fisherman.  On  the  morning  of  the  23rd  November,  when  the 
X  '221 J  tide  was  out,  *the  tackle  by  which  the  ship  was  lashed  to  the 
posts  broke,  and  the  ship  fell  over  upon  her  side,  by  which  she 
was  stove  in,  and  greatly  injured.  But  for  the  breaking  of  the 
tackle,  the  ship  would  have  remained  in  the  same  situation  that 
ships  usually  are  in  Feel  Harbour  during  ebb,  and  no  accident 
would  have  occurred. 

F.  Pollock,  for  the  plamtiflf.     *     *     * 

[  222  ]  Kaye,  contra.     *     *     « 

F.  Pollock,  in  reply.     *     *     * 

[  223  ]       Baylby,  J. : 

There  are  two  questions  in  this  case.  First,  was  the  ship 
stranded  ?  and,  secondly,  if  it  was,  was  there  such  ne<^li^ence  in 
the  master  and  mariners  of  the  vessel  as  to  exonerate  the  under- 
writers from  the  loss  ?    The  cases  of  Busk  v.  The  Royal  Exchange 
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Assurance  Company  t  and  Walker  v.  MaiUand  I   establish  as  a       Bishop 

principle,  that  the  under-writers  are  liable  for  a  loss,  the  proxi-    pbntland. 

mate  cause  of  which  is  one  of  the  enumerated  risks,  though  the 

remote  cause  may  be  traced  to  the  negligence  of  the  master  and 

mariners.     Assuming,  therefore,  that  those  who  had  the  care  of 

the  ship  were  guilty  of  negligence,  in  not  providing  *a  rope  of      [  '224  ] 

suflBcient  strength  to  fasten  the  vessel  to  the  shore,  and  that 

their  negligence  was  the  remote  cause  of  the  loss,  still,  if  the 

proximate  cause  was  a  peril  insured  against,  the  plaintiffs  are 

entitled  to  recover.    Then,  was  this  ship  stranded  ?    A  stranding 

may  be  said  to  take  place  where  a  ship  takes  the  ground,  not  in 

the  ordinary  course  of  the  navigation,  but  by  reason  of  some 

unforeseen  accident ;  and  that  rule  is  consistent  with  the  decision 

in  Heame  v.  Edmunds.^     In  Carmthers  v.  Sydehotham  \\  a  ship 

fastened  by  a  rope  to  the  shore  fell  over  on  her  side  when  the 

tide  left  her,  and  that  was  held  to  be  a  stranding;  and  in  a 

subsequent  case  of  Rayner  v.  Godmond^%  it  was  held,  that  a  ship 

taking  the  ground  from  accident,  and  not  in  the  ordinary  course 

of  the  voyage,  was  a  stranding.     Did  the  vessel  in  this  case  take 

the  ground  in  the  ordinary  course  of  navigation,  or  from  an 

unforeseen  accident?    It  appears  that  she  was  obliged  to  go 

into  a  tide-harbour,  which  was  dry  every  tide,  and  was  there 

fastened  by  a  rope  to  posts  on  the  shore,  to  prevent  her  going 

over.     Upon  the  ebbing  of  the  tide,  the  rope  not  being  sufficiently 

strong,   gave  way,  and  the  vessel  fell  over  upon  her  side.     I 

think,  that  so  long  as  the  vessel  was  on  the  ground,  and  lashed 

to  the  posts  on  shore,  she  was  not  stranded ;  but  when  she  fell 

over  on  her  side,  and  lay  on  the  ground  in  that  position,  she  was 

stranded.     The  falling  over,  then,  was  not  in  the  ordinary  course 

of  the  voyage,  but  in  consequence  of  an  unforeseen  accident,  out 

of  the  ordinary  course  of  the  voyage,  viz.  the  breaking  of  the  rope. 

HoLROYn,  J. :  [  225  ] 

It  seems  to  me  that  in  this  case  there  was  a  stranding  within 
the  meaning  of  the  policy.    It  is  clearly  established,  thai  if  there 

t  20  R.  R.  350  (2  B.  &  Aid.  73).      ||  16  R.  R.  392  (4  M.  &  S.  77). 
X   24  R.  R.  320  (5  B.  &  Aid.  171).     f  24  R.  R.  335  (5  B.  &  Aid.  225). 
§  21  B.  R.  660  (1  Brod.  &  B.  388). 
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BiBHOP  be  an  actual  stranding,  although  it  arise  from  the  negligence  of 
PsNTLAKD.  ^^6  master  and  mariners,  the  underwriters  are  liable.  Here  the 
damage  accrued  in  consequence  of  the  vessel's  falling  over  and 
taking  the  ground.  That  falling  over  was  caused  by  an  accident 
not  in  the  usual  course  of  navigation.  I  think,  therefore,  that 
the  vessel  was  stranded  within  the  meaning  of  the  policy,  and 
that  the  plaintiffs  are  entitled  to  recover. 

LlTTLEDALE,  J.  : 

There  seems  to  be  some  contrariety  of  opinion  as  to  the 
meaning  of  the  term  stranding.  That  term,  in  its  ordinary 
sense,  means  taking  the  ground,  or  being  on  the  strand,  but  that 
is  not  the  meaning  of  the  word  in  a  policy  of  insurance.  For 
this  vessel's  taking  the  ground  in  the  first  instance  was  not 
a  stranding  within  the  meaning  of  the  policy.  I  think  it 
immaterial  whether  a  vessel  takes  the  ground  when  she  is  in 
the  course  of  or  at  the  end  of  a  voyage.  But  when  a  vessel  is  on 
the  ground,  or  strand,  in  such  a  situation  as  she  ought  not  to 
be  in  while  prosecuting  the  voyage  on  which  she  is  bound,  that 
is  a  stranding  within  the  meaning  of  the  policy.  In  Heame  v. 
Edmunds, ^  the  taking  the  ground  was  no  more  than  was  usual 
with  vessels  of  the  same  class  proceeding  up  the  river  to  Cork. 
When  the  vessel  was  on  the  ground,  she  was  in  that  situation  in 
which  such  a  vessel  proceeding  on  that  voyaye  usually  is  in  the 
river  when  the  tide  is  low.  So  here,  as  long  as  the  vessel  lay 
on  the  ground  fastened  to  the  shore  by  the  rope,  she  was  not 
stranded ;  but  when  the  rope  broke,  and  she  fell  over  on  her 
[  •226  ]  side,  and  *lay  on  the  ground,  in  that  position  I  think  she  was 
stranded  within  the  meaning  of  the  policy,  because  she  then 
ceased  to  be  in  a  situation  in  which  a  vessel  driven  by  stress 
of  weather  into  the  port  of  Feel  usually  is. 

Postea  to  the  plaintiff. 
t  21  E.  E.  660  (1  Brod.  &  B.  888). 
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THE  KING  V.  The  Inhabitants  of  the  Parish  of  1827. 

KINGSWINFOED.t  t^] 

(7  Bam.  &  Cress.  236—243;  S.  C.  1  Man.  &  By.  20;  S.  C.  nom.  R.  v.  Dudley 
Canal  Co.  6  L.  J.  M.  C.  3.) 

A  canal  company  is  rateable  to  tlie  relief  of  the  poor  in  every  parish 
through  which  the  canal  passes  in  proportion  to  the  profits  which  the 
land  oocapied  by  them  in  such  parish  yields,  and,  therefore,  where  a 
canal  passed  through  several  parishes,  in  which  the  tonnage  dues  payable 
vaiied,  it  was  held,  that  the  Company  were  rateable  to  the  relief  of  the 
poor  of  each  parish  for  the  amount  of  tonnage  dues  actually  earned 
there,  and  not  for  a  part  of  the  whole  amount  earned  along  the  whole 
line  of  the  canal,  in  proportion  to  the  length  of  the  canal  in  that  parish. 

Upon  appeal  by  the  Company  of  Proprietors  of  the  Dudley 
Canal  Navigation  against  a  rate  made  for  the  relief  of  the  poor  of 
the  parish  of  Eingswinford,  in  the  county  of  Stafford,  whereby 
the  Company  were  rated  for  their  canal,  reservoirs,  path,  and 
tonnage  dues,  estimated  as  of  the  annual  value  of  604Z.  2$.  2d., 
at  25L  Ss.  4d.,  the  Sessions  reduced  the  rate  to  91,  16s.  lid., 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

By  the  16  Geo.  III.  c.  66,  entitled  "  An  Act  for  making  and 
maintaining  a  navigable  canal  within  and  from  certain  lands  in 
the  parish  of  Dudley,  in  the  county  of  Worcester,  to  join  and 
communicate  with  the  Stourbridge  navigation  in  the  parish  of 
Eingswinford,"  it  was  ^enacted,  that  certain  proprietors  therein  [  *S87  ] 
named  should  be  united  into  a  company  for  the  better  carrying 
on,  making,  and  maintaining  the  said  canal. 

By  the  25  Geo.  III.  c.  87,  entitled  "  An  Act  for  extending  the 
Dudley  Canal  to  the  Birmingham  Canal,"  it  was,  amongst  other 
things,  enacted,  that  from  and  after  the  making  and  completing 
the  said  intended  canal,  the  shares  created  by  virtue  or  in 
pursuance  of  that  Act  should  become  consolidated  with  the 
shares  in  the  then  Dudley  Canal  Navigation,  and  all  distinction 
between  the  same  should  cease  and  determine,  and  the  Dudley 
canal,  and  all  matters  and  things  relating  thereto,  and  the  canal 
and  other  works  to  be  made  and  completed  by  virtue  of  that  Act, 

t  Cited  by  Mellor,  J.  in  Oreat  69,  77,  63  L.  J.  M.  C.  279,  283.    This 

Ea$Um  By.  y.  HaughUy  (1866)  L.  B.  decision  was  affirmed  upon  the  point 

1  Q.  B.  666,  683,  3o  L.J.  M.  C.  234;  applicjable  to    R.   v.    Kingawinford, 

aod  by  Lord  Halsbuky  in  Hull  Docks  *95,  A.  C.  136.— E.  C. 
Co.  Y.  Scnkoatea  Union,  '94,  2  Q.  B. 


182  1827.    K.B.     7  B.  &  C.  287—288.  [r.R- 


Thb  Kiko     should  from  thenceforth  be  and  become  one  joint  navigation  and 

Thb  Inhabi-  concern,  and  the  whole  of  the  income  and  profits  arising  from 

KiNQswiN-    ®^^^  J^^^*  navigation  and  concern   should  be  paid  unto  and 

FOBD.        equally  divided  amongst  all  and  every  the  proprietors  thereof, 

according  to  their  respective  shares  therein. 

By  the  88  Geo.  III.  c.  121,  which  was  passed  for  making  and 
maintaining  a  navigable  canal  from  the  Dudley  Canal  to  the 
Worcester  and  Birmingham  Canal,  it  was  enacted,  "that  all 
subscribers,  towards  carrying  on  and  completing  the  intended 
navigation,  should  be  entitled  to  and  should  receive,  after  the 
said  navigation  should  be  completed,  a  proportion  of  the  profits 
arising  as  well  from  the  intended  navigation  as  from  the  Dudley 
Canal  Navigation,  according  to  their  number  of  shares;  and 
every  body  politic  or  corporate,  person  or  persons,  having  such 
property  in  the  said  undertaking,  should  respectively  be  deemed 
proprietors  in  the  whole  concern  in  proportion  to  every  such  part 
[  •^ss  ]  or  share  which  *they  or  he  should  be  possessed  of  towards 
carrying  on  the  same." 

By  section  84  it  was  further  enacted,  "  that  the  Company  of 
Proprietors  should  from  time  to  time  be  rated  to  all  parliamentary 
and  parochial  taxes,  rates,  and  assessments  for  and  in  respect  of 
the  lands  and  grounds  taken  and  used  by  the  said  Company,  and 
all  warehouses  and  other  buildings  erected  or  to  be  erected  by  the 
Company  of  Proprietors,  in  the  same  proportions  as  other  lands, 
grounds,  and  buildings  lying  near  the  said  canal  and  collateral 
cuts  were  or  should  be  rated." 

Neither  of  the  recited  Acts  of  the  16,  25,  or  88  Geo.  III. 
contained  any  clause  respecting  the  mode  in  which  the  Company 
should  be  assessed  either  to  the  parliamentary  or  parochial  taxes. 
The  Company  were  empowered  to  take  different  rates  of  tonnage 
upon  those  parts  of  the  canal  which  were  made  under  each  of  the 
said  recited  Acts  of  the  16,  25,  and  88  Geo.  III. 

By  the  16  Geo.  III.  c.  66,  s.  44,  the  Company  were  authorized 
to  take  certain  rates  or  dues  for  tonnage  therein  specified,  on 
goods  thereafter  to  be  carried  upon  any  part  of  the  said  intended 
canal,  or  which  should  pass  through  any  lock  of  the  said  canal. 

By  the  25  Geo.  III.  the  Company  were  empowered  to  take 
other  and  different  rates  of  tonnage  from  those  granted  by  the 


VOL.  XXXI.]         1827.    K.  B.     7  B.  &  C.  288—240.  188 


16  Geo.  III.,  and  therein  set  out,  for  all  goods  thereafter  to  be     The  Eiko 
carried  upon  the  intended  canal ;  and  by  section  22  to  induce  jhe  Inhabi- 
the  proprietors  of  the  Birmingham  and  Birmingham  and  Fazeley    ^^^y^. 
Canal  to  agree  to  the  aforesaid  junction  with  that  canal  at        ford. 
Tipton  Green,  and  as  a  compensation  for  their  probable  loss 
of  tonnage,  in  consequence  of  the  intended  canal,  they  were 
empowered  to  take  certain  rates  and  dues  upon  all  coals  and 
merchandises  ^navigated  along  the  intended  canal,  according  to      [  '^^^  ] 
the  rates  therein  set  forth. 

By  the  83  Geo.  III.,  the  Company  of  Proprietors  were  authorized 
to  take  various  and  different  rates  of  tonnage  from  those  men- 
tioned in  either  of  the  Acts  of  the  16  and  25  Geo.  III.,  and  which 
were  there  enumerated,  for  tonnage  and  wharfage  of  goods,  &c. 
to  be  thereafter  carried  upon  the  intended  canal  and  collateral 
cuts,  &c. ;  and  by  section  22,  the  Worcester  and  Birmingham 
Canal  Company  were  enabled  to  receive  certain  rates  of  tonnage 
and  wharfage  therein  mentioned,  for  such  coals  and  other  things 
which  should  pass  from  the  intended  canal  into  or  upon  the 
Worcester  and  Birmingham  Canal,  and  from  the  Worcester  and 
Birmingham  Canal  into  or  upon  the  intended  canal. 

The  land  occupied  by  the  Company  of  Proprietors  in  the  parish 
of  Kingswinford,  for  the  purposes  of  the  canal,  is  12  acres, 
2  roods,  86  perches,  the  whole  of  which  was  taken  under  the 
recited  Act  of  the  16  Geo.  III.,  and  is  one-twelfth  part  of  the  land 
occupied  by  the  said  Company  of  Proprietors,  for  the  purposes  of 
the  whole  of  the  Dudley  Canal,  made  under  the  recited  Acts  of 
the  16,  25,  and  88  Geo.  III.,  and  extending  through  the  several 
parishes  of  Kingswinford,  Dudley,  Tipton,  Sedgley,  Rowley  Regis, 
Hales  Owen,  and  Northfield. 

The  account  of  the  tonnage  arising  upon  the  whole  of  the 
canal  made  under  the  said  recited  Acts,  and  of  the  expenses  and 
outgoings  thereon,  is  kept  as  one  joint  concern  and  not  separately, 
and  the  profits  of  the  whole  are  divided  amongst  the  proprietors 
generally  according  to  their  shares  therein. 
I .  The  total  amount  of  tonnage  received  by  the  Company  of  Pro- 
prietors for  the  last  year  on  the  whole  of  the  canal,  *after  deducting  :[  ^240  ] 
the  expenses,  is  5,670Z.  18*.  Id.,  one-twelfth  part  of  which  is 
472Z.  11^.  Id.,  a  rate  on  one-half  of  which  sum  (286Z.  Bs.  6Jd.) 
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at  lOd.  in  the  pound  is  91.  16«.  lief.,  to  which  the  Sessions 
have  reduced  the  rate.  The  tonnage  received  during  the  same 
period  for  goods,  &c.  carried  on  that  part  of  the  canal,  made  under 
the  recited  Act  of  the  16  Geo.  III.,  which  is  situate  in  the  parish 
of  Kingswinford,  after  deducting  expenses,  is  1,208Z.  4«.  id.,  and  a 
rate  on  the  half  of  that  sum  (604Z.  2«.  2d.)  at  lOd.  in  the  pound  is 
25Z.  3«.  4(2.,  at  which  sum  the  Company  of  Proprietors  were  rated. 
The  only  question  for  the  opinion  of  this  Court  was,  Whether 
the  dijQferent  parts  or  extensions  of  the  canal  made  under  the 
several  recited  Acts  of  Parliament  ought  to  be  taken  as  one  joint 
concern  as  far  as  related  to  the  poor  rates,  or  whether  that  part 
thereof,  made  under  the  16  Geo.  III.,  ought  to  be  rated  as  a 
distinct  and  separate  concern  ? 

RusseU  and  Whately  in  support  of  the  order  of  Sessions : 

By  the  Acts  of  Parliament  under  which  the  different  parts  of 
this  canal  were  made,  the  whole  tolls  and  profits  of  the  canal  are 
to  be  one  entire  concern,  and  are  to  be  divided  among  the  pro- 
prietors without  any  distinction.  The  tolls  collected  in  the  parish 
of  Eingswinford  are  payable  to  the  Company  as  a  compensation 
for  the  use  of  the  whole  line  of  the  canal,  and  not  merely  for  the 
use  of  that  part  which  lies  within  the  parish:  Rex  v.  Milton, ji 
Rexv.  Palmer, I  and  Rex  v.  The  Oxfordshire  Canal  Company;^ 
and  if  that  be  so,  then  the  whole  of  the  tolls  constituted  the 
profits  of  all  the  land  *which  the  Company  used  for  the  purpose 
of  their  canal,  and  they  are  rateable  in  the  parish  of  Eingswin- 
ford, for  that  proportion  only  of  the  entire  profits  which  the 
land  occupied  by  them  in  that  parish  bears  to  the  whole  of  the 
land  occupied  by  them  for  the  purposes  of  the  canal. 

Batlby,  J. : 

It  seems  to  me  that  in  amending  this  rate  the  Sessions  have 
not  adopted  the  correct  rule.  The  canal  company  are  to  be 
rated  under  the  statute  of  the  43rd  of  Elizabeth,  as  occupiers  of 
land  in  the  parish  of  Eingswinford.  Tolls,  eo  nomine,  are  not 
rateable ;  but  if  the  subject  matter  out  of  which  the  tolls  arise, 


t  22  R.  R.  317  (3  B.  &  Aid.  112). 
t  25  B.  B.  502  (1  B.  &  0.  546;  2 
Dowl.  &  By.  793). 


§  28  B.  B.  216  (4  B.  &  0.  74 ;  6 
Dowl.  &  By.  86). 
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be  one  mentioned  in  the  statute  of  Elizabeth  as  the  object  of  rate,  The  Kino 
then  that  may  be  rated  by  name,  and  the  tolls  which  constitute  xhe  Inhabi. 
its  profits  may  be  thus  made  to  contribute  to  the  relief  of  the  ^^^J^y^Z 
poor.  A  canal  company,  therefore,  is  liable  to  be  rated  in  respect  fobd. 
of  the  land  which  they  occupy  in  every  parish  through  which 
the  canal  passes,  and  for  that  value  which  the  land  there  pro- 
duces. Where  there  is  a  long  line  of  canal  extending  through 
different  parishes,  although  the  money  produced  by  the  tonnage 
collected  in  all  the  parishes,  constitute  one  common  fund  out  of 
which  all  theexpenses  are  to  be  borne,  still  the  proportion  which 
those  expenses  may  bear  to  the  tolls  collected,  even  in  cases  where 
the  rates  are  the  same  along  the  whole  line  of  the  canal,  may  vary 
in  different  parishes.  The  traffic  on  the  canal  may  be  greater 
in  some  parishes  than  others,  or  the  rates  may  be  unequal,  and 
thus  the  net  profits,  which  constitute  the  value  of  the  land  used 
for  the  canal,  may  vary  in  different  parishes.  There  are  twelve 
^miles  in  length  of  the  canal  in  the  parish  of  Kingswinford.  [  *242  ] 
Assuming  that  the  different  branches  of  the  canal  had  been  made 
under  one  Act  of  Parliament ;  I  am  of  opinion  that  the  Company 
ought  to  be  rated  in  each  particular  parish  in  proportion  to  the 
profit  which  they  derive  from  the  land  there  used  by  them  for 
the  purpose  of  the  canal.  If  a  canal  runs  through  six  different 
parishes,  and  there  is  the  same  traffic  through  the  whole  line  of 
the  canal,  every  part  of  the  canal  will  earn  an  equal  propor- 
tion of  the  tolls.  But  it  may  happen  that  in  that  part  of  the 
canal  situate  in  one  parish,  there  may  be  double  or  treble  the 
traffic  which  there  is  in  any  other  of  the  six.  Why  are  the  other 
parishes  to  have  any  part  of  the  tolls  earned  in  that  parish? 
The  land  in  those  parishes  contributes  nothing  towards  earning 
the  sum  derived  in  the  other  parish  from  the  use  of  the  land 
there.  The  true  principle  is  this :  a  canal  company  is  to  con- 
tribute to  the  relief  of  the  poor  in  each  parish  through  which  the 
canal  passes  in  proportion  to  the  profit  which  they  derive  from 
the  use  of  their  land  in  that  parish.  If  the  profit  arising  from  a 
given  quantity  of  land  vary  in  different  parishes,  the  rate  must 
vary  in  the  same  proportion.  The  whole  rate  will  be  payable 
out  of  one  common  fund.  But  then  each  parish  will  receive  from 
the  Company  a  sum  in  proportion  to  what  the  land  in  that  parish 
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Thb  Eikg    produces.    If  in  this  instance  this  rule  has  the  effect  of  making 

The  Inhabi.  ^^  ^^^  ^  Eingswinford  higher,  it  will  also  make  the  rate  lower 

KnioswiK.    ^  other  parishes.    For  these  reasons  it  appears  to  me  that  in 

FOBD.       this  case  the  Sessions  have  not  proceeded  on  the  correct  principle, 

[  *243  ]      but  that  they  ought  to  have  rated  the  Company  for  the  tonnage 

received  by  the  Company  on  that  part  of  the  *canal  which  is  in 

Eingswinford,  and  that,  therefore,  the  rate  ought  to  be  amended 

by  making  it  251.  Ss.  4d. 

HoLROYD  and  Littledalb,  JJ.,  concurred. 

Rate  amended. 

Shutt  was  to  have  argued  against  the  order  of  Sessions. 


1827.  THE  MARQUIS  of  STAFFOED  v.  COYNEY. 

r~,  (7  Bam.  &  Cress.  257—261 ;  S.  C.  5  L.  J.  K  B.  £85.) 

Where  a  landowner  suffered  the  public  to  use,  for  several  years,  a 
road  through  his  estate  for  all  purposes,  except  that  of  carrying  coals : 
Held,  that  this  was  either  a  limited  dedication  of  the  road  to  the  public 
or  no  dedication  at  all,  but  only  a  licence  revocable ;  and  that  a  person 
carrying  coals  along  the  road  after  notice  not  to  do  so,  was  a  trespasser. 

Semhky  That  there  may  be  a  limited  dedication  of  a  highway  to  the 
public.t 

Trespass  for  breaking  and  entering  the  plaintiff's  close  with 
carts  and  horses,  and  breaking  posts  and  chains.  Pleas,  first, 
not  guilty.  Secondly,  a  public  highway  over  the  locus  in  quo, 
and  that  the  posts  and  chains  were  wrongfully  placed  there  by  the 
plaintiff.  Replication,  traversing  the  highway  and  new  assign- 
ment of  trespasses  extra  viam  with  carts  laden  with  coals.  Plea, 
a  public  highway  over  the  locus  in  quoy  for  carts  laden  with  coals, 
and  issue  thereon.  At  the  trial  before  Garrow,  B.,  at  the 
Stafford  Lent  Assizes,  1827,  it  appeared  in  evidence,  that  in  the 
month  of  February,  1820,  several  persons  residing  at  Lane  End, 
being  anxious  to  open  a  communication  Ibetween  that  place  and 
Weston  Coyney,  sent  a  petition  to  the  plaintiff  (who  had  lands 
lying  between  those  two  places)  for  his  concurrence.  The 
plaintiff's  agent  wrote  and  sent  to  several  of  the  petitioners  an 
answer  containing  the  following  observations :  "It  must  not 
be  forgotten,  that  Lord   Stafford's  estate,  through   which  the 

t  Arnold  v.  Blaker  (1871)  L.  E.  6  ft.  B.  433,  in  Ex.  Ch. 
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projected  road  is  wished  to  be  carried,  is  full  of  coals  open  to  the 
market,  and  in  course  of  being  worked.  Under  these  circum- 
stances, his  Lordship  considers  the  conveyance  through  this 
estate,  of  coals  belonging  to  other  proprietors,  to  be  quite  in- 
admissible, and  if  any  road  is  opened,  he  will  expect  that  a 
prohibition  of  the  carriage  of  such  coals  through  his  estate  shall 
be  part  of  the  plan.  It  will,  of  course,  be  understood  that  Lord 
Stafford  considers  the  other  land-owners  fully  entitled  to  lay  the 
*same  prohibition  on  the  conveyance  of  coals  through  their 
estates,  which  it  appears  necessary  to  stipulate  for  in  his  own 
case.'*  A  communication,  signed  by  several  inhabitants  of  Lane 
End,  saying  that  they  should  be  glad  to  have  the  road  made 
upon  the  terms  above  mentioned,  was  afterwards  sent  to  the 
plaintiff's  agent.  The  road  was  accordingly  commenced,  that 
part  of  it  which  ran  through  the  plaintiff's  estate  was  made  by 
him  at  his  own  expense,  the  residue  was  made  under  the  super- 
intendence of  the  surveyor  of  the  highways,  and  paid  for  by 
subscription.  None  of  the  other  land-owners  insisted  upon  any 
prohibition  as  to  coal-carts  passing  through  their  estates.  The 
road  was  completed  and  opened  to  the  public  in  October,  1820. 
About  a  year  after,  the  plaintiff  caused  two  posts  to  be  erected, 
one  at  each  side  of  the  road  running  through  his  estate,  and  to 
one  of  these  a  chain  was  attached.  Several  instances  were 
proved,  in  which  a  servant  of  the  plaintiff  had,  by  the  directions 
of  his  agent,  stopped  coal-carts  passing  along  that  part  of  the 
road,  by  putting  the  chain  across  it.  In  1826,  the  driver  of  a  coal- 
cart  being  stopped,  broke  the  chain  by  direction  of  the  defendant, 
and  passed  along  the  road,  through  the  plaintiff's  estate,  and  for 
this  alleged  trespass  the  action  was  commenced.  On  the  part  of 
the  defendant,  many  instances  were  proved,  in  which  coal-carts 
had  passed  along  the  road  in  question  without  interruption,  and 
it  did  not  appear  that  carts  or  carriages  of  any  other  description 
had  ever  been  interrupted.  It  was  also  proved  that  the  plaintiff's 
steward,  when  applied  to  on  the  subject  of  repairing  this  part  of 
the  road,  replied  that  Lord  Stafford  would  have  nothing  more  to 
do  with  it,  and  that  the  parish  might  repair  it  or  suffer  it  to  be 
indicted.  It  was  afterwards  repaired  at  the  expense  of  the  parish, 
and  statute-duty  was  *done  upon  it.     Upon  this  evidence  for  the 
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defendant,  it  was  contended  that  by  throwing  open  the  road  to 
the  public  for  a  whole  year  without  putting  up  a  chain,  the 
plaintiff  had  dedicated  it  to  them  for  all  purposes,  and  that  he 
could  not  afterwards  restrict  the  uses  of  it.  Or  if  that  were  not 
so,  still  that  the  suffering  the  road  to  be  repaired  by  the  sur- 
veyor of  the  highways,  at  the  expense  of  the  parish,  amounted  to 
an  abandonment  of  the  restriction  upon  the  original  dedication. 
The  learned  Judge  told  the  jury  that  a  dedication  to  the  public 
for  a  year  was  a  dedication  in  the  eye  of  the  law,  and  that  if 
there  was  a  dedication,  the  agreement  could  not  bind  the  public 
rights.  And  he  left  it  to  them  to  say  whether  there  was  a 
dedication.  Under  this  direction  the  jury  found  a  verdict  for 
the  defendant,  but  the  learned  Judge  gave  the  plaintiff  leave  to 
move  to  enter  a  verdict  in  his  favour  for  Is.,  if  the  Court  should 
think  him  entitled  to  recover  upon  the  case  as  proved  at  the  trial. 
A  rule  nisi  for  that  purpose  was  obtained  in  Easter  Term  ; 
against  which 

Jervis  and  RiisseUf  Serjt.  shewed  cause : 

There  are  two  questions  in  this  case,  first,  whether  the  plaintiff 
could  make  the  exception  in  question  ?  as  he  clearly  intended  to 
make  the  road  public  sub  modo.  There  is  no  instance  of  such  a 
restricted  public  highway. 

(HoLBOYD,  J.  :  Could  not  the  plaintiff  give  a  public  road  for 
certain  purposes  only,  ex  gr.  for  a  footway  ? ) 

Yes,  but  then  he  could  not  exclude  any  persons  on  foot ;  so  here, 
having  made  a  road  public  for  horses  and  carts,  he  cannot  ex- 
clude any  carts.  The  next  question  is,  whether  the  restriction, 
if  it  could  by  law  exist,  was  not  in  fact  abandoned  ?  It  appeared 
that  the  plaintiff's  agent,  when  spoken  to  as  to  the  state  of  the 
road,  and  some  ^threat  of  indictment,  declared  the  plaintiff 
would  have  nothing  more  to  do  with  it ;  that  the  parish  might 
repair  or  suffer  it  to  be  indicted,  as  they  thought  fit.  That  was  a 
clear  relinquishment  to  the  parish  of  all  right  in  the  road ;  and 
the  surveyor  of  the  highways  from  that  time,  with  the  knowledge 
of  the  plaintiff's  agent,  always  repaired  the  road,  and  caused 
statute-duty  to  be  done  upon  it. 
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Taunton  and  Campbell,  contra,  were  stopped  by  the  Court. 

Batlby,  J.  : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  If  in 
law  there  can  be  a  partial  dedication  of  a  highway  to  the  public, 
it  seems  to  me  that  the  road  in  question  was  so  dedicated.  I  am 
disposed  to  think  that  there  may  be  such  a  dedication,  but  if  not, 
then  in  this  case  there  was  no  dedication  at  all.  The  defendant 
contends,  that  there  was  a  general  dedication ;  but  looking  at  the 
whole  of  the  evidence,  it  is  impossible  to  say  that  the  plaintiff 
ever  intended  so  to  give  the  road.  The  public  must  take 
secundum  formam  doni ;  if  they  cannot  take  according  to  that, 
they  cannot  take  at  all.  Neither  was  there  any  sufficient 
evidence  of  a  subsequent  unrestricted  dedication  to  the  public. 
User  is  evidence  of  dedication,  but  it  is  evidence  only  ;  and  most 
of  the  instances  in  which  coal-carts  had  been  stopped  had  occurred 
during  the  two  years  next  before  the  trial. 

HoiiROYD,  J.  : 

I  am  of  opinion  that  the  public  have  no  right  to  the  road  in 
question,  except  according  to  the  grant  of  Lord  Stafford,  to  be 
proved  either  by  user  or  by  the  letter  of  his  agent.  In  principle 
I  see  no  ^objection  to  a  partial  dedication :  and,  at  all  events,  the 
right  given  cannot  be  more  extensive  than  the  gift  imports.  If 
a  restriction  cannot  by  law  exist  as  to  a  public  way,  then  the 
grant  was  only  a  licence  revocable.  Perhaps,  indeed,  an  user  of 
the  way  beyond  the  restricted  right  might  not  make  an  innocent 
party  a  trespasser;  for  the  sufferance  of  such  more  extensive 
user,  without  objection,  would  be  evidence  of  licence.  But  in 
this  case  there  was  no  such  licence,  and,  therefore,  the  plaintiff 
is  entitled  to  recover. 

LrrTLEDALE,  J. : 

I  entertain  some  doubt  as  to  the  possibility  of  making  a  partial 
dedication ;  but,  at  all  events,  there  was  not  in  this  case  any 
evidence  of  a  general  dedication,  and  therefore  the  plaintiff  is 
entitled  to  have  the  verdict  entered  in  his  favour. 
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Rule  absolute. 
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rleTl  (^  ^*™-  *  ^^^^^'  2^1—266 ;  8.  0.  at  Nisi  Prius,  2  Cor.  &  P.  624.) 

Where  a  party  declared  upon  two  written  agreements,  by  the  second 
of  which  variations  were  made  in  the  first,  and  there  were  also  counts 
upon  each  separately ;  and  it  appeared,  when  the  instruments  were  pro- 
duced in  evidence  by  the  plaintiff,  that  the  first  only  was  stamped: 
Held,  that  the  second  could  not  be  read  in  evidence  to  support  the 
plaintiff's  case,  but  might  be  looked  at  in  order  to  ascertain  whether  the 
first  was  altered  by  it,  and  that,  therefore,  the  plaintiff  could  not  exclude 
the  second  agreement  and  proceed  upon  the  counts  setting  out  the  first  only. 

Assumpsit.  The  declaration  stated,  that  on,  &c.  at,  &c.  it  was 
agreed  by  and  between  the  plaintifif  and  defendant  to  refer  two 
causes,  in  one  of  which  Beed  was  plaintiff  and  Deere  defendant, 
and  in  the  other  Beed  was  plaintiff,  and  Deere  and  one  Cook 
defendants,  to  A.  B.  on  the  usual  terms,  and  that  the  costs  should 
[  *262  ]  *be  in  his  discretion,  and  the  reference  should  be  made  a  rule  of 
court  in  the  usual  manner ;  and  afterwards,  to  wit,  on,  &c.  it 
was  further  agreed  between  the  said  parties,  that  all  costs  should 
be  in  the  arbitrator's  discretion,  and  that  the  parties  should 
abide  by  the  arbitrator's  decision,  touching  the  subject  matters  of 
the  said  two  actions,  and  what  he  should  see  fit  to  be  done  by  the 
parties  thereto  respectively,  so  that  his  award  should  be  made  on 
or  before  the  first  day  of  Michaelmas  Term  then  next,  or  such 
further  day,  not  exceeding  the  first  day  of  Hilary  Term  then 
next,  as  the  arbitrator  might  appoint.  Breach,  that  defendant 
revoked  the  authority  of  the  arbitrator,  whereby  plaintiff  lost  the 
benefit  of  great  expenses  incurred  by  him  in  preparing  to  proceed 
upon  the  reference.  There  was  another  count  stating  the  first 
agreement  only,  and  others  stating  generally  that  the  parties  had 
agreed  to  refer  certain  matters  in  difference,  and  that  the  defen- 
dant afterwards  revoked  the  arbitrator's  authority.  Plea,  the 
general  issue.  At  the  trial  before  Bosanquet,  Serjt.,  at  the  Here- 
ford Spring  Assizes,  1827,  on  behalf  of  the  plaintiff  a  letter  was 
produced  written  by  the  defendant,  wherein  he  said,  ''  I  consent 
to  the  causes  (those  mentioned  in  the  declaration)  being  referred 
to  A.  B.  in  the  usual  terms,  and  the  costs  to  be  in  his  discretion, 
and  the  reference  to  be  made  a  rule  of  Court  in  the  usual 
manner."  The  plaintiff's  attorney  sent  an  answer  accepting 
t  Noble  V.  Ward  (1867)  L.  E.  1  Ex.  117,  2  Ex.  135. 


VOL.  XXXI.]       1827.    K.  B.    7  B.  &  C.  262—263.  191 

the  proposal,  and  this  was  stamped  with  an  agreement  stamp.        Bebd 

The  defendant  and  the  attorney  for  the  plaintiff  afterwards  met       deebe. 

before  the  arbitrator,  and  then  indorsed  and  signed  upon  the 

back  of  the  letter  above  mentioned,  written  by  the  defendant,  the 

second  agreement  stated  in  the  first  count  of  the  declaration. 

This  was  not  stamped.     Campbell,  *for  the  defendant,  contended      [  *263  ] 

that  this  second  agreement  varied  materially  from  the  first,  and 

could  not  be  read  in  evidence  for  want  of  a  stamp  ;  and  that  the 

first  agreement  could  not  support  the  action,  that  having  been 

put  an  end  to  by  the  second.     For  the  plaintiff  it  was  contended, 

that  he  might  rely  upon  the  count  stating  the  first  agreement 

only.     The  learned  Judge  being  of  a  different  opinion,  directed  a 

nonsuit.     In  Easter  Term  a  rule  nisi  for  a  new  trial  was  granted ; 

and  now 

Campbell  shewed  cause : 

The  decision  of  the  learned  Judge  at  the  trial  was  perfectly 
correct.  The  counsel  for  the  plaintiff  produced  both  the  agree- 
ments in  support  of  the  action ;  the  second  was  not  allowed  to  be 
read  for  want  of  a  stamp.  Then  he  contended  for  a  right  to  rest 
his  case  upon  the  first  agreement  alone;  but  as  a  second  had 
been  produced,  which,  in  the  opinion  of  the  learned  Judge,  varied 
materially  from  the  first,  the  plaintiff  was  in  the  same  situation 
as  if  that  first  agreement  had  never  been  made.  Suppose  the 
plaintiff  had  recovered  upon  the  first  agreement,  then  by 
stamping  the  second  he  would  have  been  in  a  situation  to  main- 
tain another  action.    Hill  v.  Patten\  is  directly  in  point. 

(Baylky,  J. :  There  the  party  declared  upon  the  policy  as 
altered.) 

Another  action  was  afterwards  brought  by  French,  Assignee  of 
Hill,  V.  Patt<m,l  describing  the  policy  as  it  stood  before  the 
alteration,  but  the  result  was  the  same. 

Russell,  Serjt.  contra  : 
An  instrument  altered  whilst  in  fieri  requires  only  one  stamp. 

t  9  E.  E.  469  (8  East,  373).  J  9  E.  E.  571  (1  Camp.  72 ;  9  East, 

351).  • 


192  1827.    ^'  B.    7  B.  &  C.  268—265.  [b.b. 

Rbed  (Holroyd,  J. :  The  second  *letter  accepting  the  proposal  for  a 

Debre.       reference  made  it  binding ;  it  was,  therefore,  no  longer  in  fieri.) 

[  •264  ] 

Then  the  plaintiff  had  a  right  to  go  upon  the  first  agreement, 
and  the  defendant  could  not  have  the  second  read  in  evidence  to 
shew  that  it  varied  from  the  first,  because  it  was  not  stamped. 
In  Robson  v.  HaU\  an  agreement  to  make  a  bet  was  produced  in 
evidence  duly  stamped  :  it  appeared  that  after  the  agreement 
was  made,  the  parties  wrote  upon  it  that  they  agreed  to  double 
the  bet :  this  was  held  to  be  a  new  agreement  requiring  a  new 
stamp  ;  h\xit  the  paper  was  received  as  evidence  of  the  first 
agreement,  and  upon  that  the  plaintiff  recovered. 

(Holroyd,  J. :  That  might  be  treated  as  two  distinct  bets, 
each  of  which  required  a  stamp,  but  the  first  was  not  varied  by 
the  second.) 

The  case  of  HiU  v.  Patten  has  already  been  distinguished  from 
the  present;  and  in  French,  Assignee  of  Hilly  v.  Pattonl  Lord 
Ellenborough  treated  the  policy  as  defaced,  and  altogether 
destroyed,  so  that  no  stamp  could  render  it  available. 

Bayley,  J. : 

I  am  of  opinion  that  the  nonsuit  in  this  case  was  right.  In 
French  v.  Pattonl  it  was  established,  that  if  the  parties  to  an 
agreement,  after  they  have  signed  it,  introduce  an  alteration 
which  cannot  be  read  in  evidence  for  want  of  a  stamp,  still  the 
old  agreement  is  at  an  end.  There  the  alteration  was  upon  the 
face  of  the  instrument,  here  upon  the  back  of  it ;  but  that  does 
not  appear  to  make  any  material  distinction ;  for  if  the  Judge 
sees  that  the  first  agreement  has  been  determined,  he  may  act 
upon  that  knowledge.  It  would  be  against  the  policy  of  the 
revenue  laws  to  allow  a  party  in  such  a  case  to  resort  to  the  first 

[  •265  ]  agreement.  It  has  *been  argued  that  there  might  be  two  agree- 
ments subsisting,  and  that  the  plaintiff  had  a  right  to  rely  upon 
either  that  was  in   a  condition  to  be  read.    But  if  they  are 

I I  Peake,  172.  J  9  R.  E.   571   (9  East,   351 ;    1 

Camp.  72). 
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inconsistent,  one  must  supersede  the  other.     Now  the  original        Bred 
agreement  left  the  time  for  making  the  award  unlimited,  and       dssbe. 
that  was  fixed  by  the  second.     Putting  aside  all  consideration 
of  the  stamp  laws,  the  first  agreement  was  no  longer  in  force 
after  the  second  had  been  made. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  According  to  the  judgment  of 
Le  Blanc,  J.  the  case  of  French  v.  Patton  differs  in  one  respect 
from  this.  He  observes,  that  the  alteration  was  made  upon  the 
very  face  of  the  instrument ;  and  proceeds,  ''  1  cannot  say  that  it 
is  the  same  thing  as  if  the  memorandum  had  been  written  on  a 
different  instrument."  But  it  seems  to  me  that  as  soon  as  it 
appeared  on  the  plaintiff's  case  that  some  further  arrangement 
had  been  made  after  the  first  agreement  was  signed,  he  was 
bound  to  shew  what  that  new  arrangement  was,  in  order  to  prove 
that  the  old  agreement  was  still  in  force.  It  has  been  urged  that 
the  new  agreement  could  not  be  received  in  evidence  at  aU, 
either  for  or  against  the  plaintiff.  But  although,  under  such 
circumstances,  the  Court  cannot  notice  the  particulars  of  the 
agreement,  it  may  take  notice  that  an  agreement  has  been  made 
relating  to  the  subject-matter  of  the  action.  It  is  every  day's 
practice,  when  a  witness  gives  parol  evidence  of  a  contract,  to 
ask,  whether  it  was  reduced  into  writing  ?  If  he  says  it  was,  the 
Court  must  take  notice  of  the  existence  of  that  writing,  and 
require  it  to  be  produced.  And  if  it  be  not  stamped  it  cannot  be 
read  in  evidence,  and  the  plaintiff's  case  fails. 

LiTTLEDALB,  J. :  [  266  ] 

The  terms  of  the  first  agreement  were  qualified  by  the  second. 
Then  the  first  agreement  taken  by  itself  is  at  an  end.  As  to  the 
alteration  not  being  upon  the  face  of  the  instrument,  I  cannot 
understand  how  it  makes  any  difference  whether  the  alteration 
is  so  made,  or  upon  another  part  of  the  same  paper,  or  upon  a 
different  paper.  The  effect  is  the  same  in  each  case.  Then,  as 
to  looking  at  the  second  agreement,  the  Court  may,  in  all  cases, 
so  far  allow  parol  evidence  of  a  written  agreement  as  to  ascertain 
that  it  relates  to  the  subject-matter  in  discussion.    If,  indeed,  a 
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Reed       plaintiff  gets  through  his  case  without  giving  the  defendant  any 
Deebe.      opportunity  of  mentioning  the  written  agreement,  the  latter 

must  produce  it,  and  he  cannot  avail  himself  of  it  unless  it  be 

duly  stamped. 

Rule  discharged. 


1827  ATTWOOD  AND  Others  v.  MUNNINGS.f 

(7  Barn.  &  Cress.  278—285;  S.  C.  1  Man.  &  Ey.  66;  6  L.  J.  K  B.  9.) 


yav.  5, 
[278] 


A.  B.,  who  canied  on  business  on  his  own  account,  and  also  in  part- 
nership, went  abroad,  and  gave  to  certain  persons  in  this  country  two 
powers  of  attorney ;  by  the  first  of  which,  authority  was  given  for  him, 
and  in  his  name,  and  to  his  use,  to  do  certain  specific  acts,  (and,  amongst 
others,  to  indorse  bills,  &c.)  and  generally  to  act  for  him,  as  he  might 
do  if  he  were  present;  and  by  the  second,  authority  was  given  " for  him 
and  on  his  behalf,  to  accept  bills  drawn  on  him  by  his  agents  or  cor- 
respondents." C.  D.,  one  of  A.  B.'s  partnera  (and  who  acted  as  his 
agent),  in  order  to  raise  money  for  payment  of  the  creditors  of  the  joint 
concern,  drew  a  bill,  which  the  attorney  accepted  in  A.  B.'s  name  by 
procuration.  In  an  action  against  A.  B.  by  the  indorsee  of  the  bill: 
Held,  first,  that  the  right  of  the  indorsee  depended  upon  the  authority 
given  to  the  attorney ;  secondly,  that  the  powers  applied  only  to  A.  B.*8 
individual  and  not  to  his  partnership  affairs ;  thirdly,  that  the  special 
power  to  accept  extended  only  to  bills  drawn  by  an  agent  in  that 
capacity,  and  that  C.  D.  did  not  draw  the  bill  in  question  as  agent,  but 
as  partner ;  and,  lastly,  that  the  general  words  in  the  powers  of  attorney 
were  not  to  be  construed  at  large,  but  as  giving  general  powers  for  the 
carrying  into  effect  the  special  purposes  for  which  they  were  given. 

Assumpsit  by  the  plaintiffs,  as  indorsees,  against  the  defendant, 
as  acceptor  of  a  bill  of  exchange  for  1,5602.  Plea,  the  general 
[  ^279  ]  issue.  At  the  trial  before  Lord  *Tenterden,  Ch.  J.,  at  the 
London  sittings  after  Michaelmas  Term,  1828,  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

The  plaintiffs  were  bankers  carrying  on  business  in  the  city  of 
London;  the  defendant  was  a  merchant  engaged  in  extensive 
mercantile  business,  and  also  in  joint  speculations  to  a  consider- 
able amount,  with  Thomas  Burleigh,  Messrs.  Bridges  and  Elmer, 

t  Compare  Land  Credit  Co,  of  Ire-  rized  the  chairman  to  accept  certain 

land,  Ex  parte  Overendy  Oumey  &  Co,  bills ;  and  they  were  held  binding  on 

(1869)  L.  B.  4  Ch.  460,  39  L.  J.  Ch.  27,  the  company,  although  it  was  alleged 

where  the   directors  of  a  company  that  the  Board  had  been  deceived  in 

constituted  for  the  purpose  of  accept-  giving  the  authority. — R.  C. 
iug  bills,  <&c.,  had  expressly  autho- 
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S.  Hewlett,  and  W.  Bothery.  In  the  year  1815  the  defendant  attwood 
went  abroad  on  the  partnership  buBiness,  and  remained  abroad  MnWiHoa. 
till  after  the  bill  upon  which  this  action  was  brought  became  due. 
By  a  power  of  attorney,  dated  the  18th  of  May,  1816,  the  defen- 
dant granted  power  to  W.  Bothery,  T.  Burleigh,  and  S.  Munnings, 
his  wife,  jointly  and  severally  for  him,  and  in  his  name,  and  to 
his  use,  to  sue  for  and  get  in  monies  and  goods,  to  take  pro- 
ceedings, and  bring  actions,  to  enforce  payment  of  monies  due,  to 
defend  actions,  settle  accounts,  submit  disputes  to  arbitration, 
sign  receipts  for  money,  accept  compositions ;  ''indorse,  negotiate, 
and  discount,  or  acquit  and  discharge  the  bills  of  exchange, 
promissory  notes,  or  other  negotiable  securities  which  were  or 
should  be  payable  to  him,  and  should  need  and  require  his  indorse- 
ment;" to  sell  his  ships,  execute  bills  of  sale,  hire  on  freight, 
effect  insurances ;  ''buy,  sell,  barter,  exchange,  export  and  import 
all  goods,  wares,  and  merchandises,  and  to  trade  in  and  deal  in 
the  same,  in  such  manner  as  should  be  deemed  most  for  his 
interest;  and  generally  for  him  and  in  his  name,  place,  and 
stead,  and  as  his  act  and  deed,  or  otherwise,  but  to  his  use,  to 
make,  do,  execute,  transact,  perform,  and  accomplish  all  and 
singular  such  further  and  other  acts,  deeds,  matters,  and  things 
as  should  be  requisite,  expedient,  and  advisable  to  be  done  in  and 
about  the  premises,  and  all  other  his  affairs  and  ^concerns,  and  [  *280  ] 
as  he  might  or  could  do  if  personally  acting  therein."  By 
another  power  of  attorney,  dated  the  28rd  of  July,  1817,  and 
executed  by  the  defendant  when  abroad,  he  gave  to  his  wife, 
S.  Munnings,  power  to  do  a  variety  of  acts  affecting  his  real  and 
personal  property  ;  "  and  also  for  him  and  on  his  behalf,  to  pay 
and  accept  such  bill  or  bills  of  exchange  as  should  be  drawn  or 
charged  on  him  by  his  agents  or  correspondents  as  occasion 
should  require,  &c. ;  and  generally  to  do,  negotiate,  and  transact 
the  affairs  and  business  of  him,  defendant,  during  his  absence,  as 
fully  and  effectually  as  if  he  were  present  and  acting  therein." 
T.  Burleigh  corresponded  with  the  defendant,  and  acted  as  his 
agent,  both  before  and  after  the  receipt  of  this  power.  The 
defendant,  while  abroad,  employed  part  of  the  produce  of  the 
joint  speculations  in  his  individual  concerns,  and  during  his 
absence,  T.  Burleigh,  for  the  purpose  of  raising  money  to  pay 

13-2 
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attwood  to  creditors  of  the  joint  concern,  who  were  become  urgent,  drew 
MX7KKINQB.  four  bills  of  exchange  for  5001.  each  upon  the  defendant,  dated 
May  22nd,  1819.  The  proceeds  of  those  bills  were  applied  in 
payment  of  partnership  debts ;  they  were  accepted  by  the  defen- 
dant by  procuration  of  S.  M.,  his  wife.  The  bill  in  question  was 
afterwards,  in  order  to  raise  money  to  take  up  those  bills,  drawn 
and  accepted  in  the  following  form :  '^  Six  months  after  date 
pay  to  my  order  1,5602.,  for  value  received :  T.  Burleigh. 
Accepted  per  procuration  of  G,  G.  H.  Munnings. — S.  Munninos." 
This  bill  was  discounted  by  the  plaintiffs.  The  defendant 
returned  to  England  in  October,  1821,  and  he,  and  each  of 
the  partners  to  the  joint  speculations,  claimed  to  be  a  creditor 
on  that  concern. 

Parke,  for  the  plaintiffs : 

[  •281  ]  The  question  is,  whether,  *under  either  of  the  powers  of 

attorney,  the  defendant's  wife  was  authorized  to  accept  bills 
drawn  by  Thomas  Burleigh,  to  raise  money  to  discharge  debts 
owing  by  the  partners  in  the  joint  concern?  By  the  second 
power  express  authority  was  given  to  Mrs.  M.  to  accept  bills 
drawn  by  agents  of  the  defendant  as  occasion  might  require. 
Burleigh,  the  drawer,  is  found  to  have  acted  as  agent  of  the 
defendant,  and,  therefore,  the  only  circumstance  necessary  to 
complete  the  authority  is  to  shew  that  occasion  did  require  that 
the  bill  should  be  drawn.  That,  however,  cannot  affect  third 
persons.  They  are  bound  to  see  the  power  to  accept,  but  not  to 
ascertain  how  far  the  bill  was  necessary.  Powers  are  often  con- 
strued differently  as  to  the  attorney  and  third  persons.  In 
Howard  v.  J5aittie,t  Eyre,  Ch.  J.  puts  an  instance,  viz.  a  power 
to  pay  debts  in  course  of  administration ;  payment  of  a  simple 
contract  before  a  specialty  debt  would  be  good,  qiu)ad  the  creditor^ 
but  not  as  to  the  attorney.  It  is  not  possible  for  strangers  to 
have  such  a  knowledge  of  the  party's  affairs  as  to  be  enabled  to 
judge  whether  the  occasion  did  make  the  bill  requisite.  The 
agent,  of  course,  has  such  knowledge  ;  and  the  power  as  to  this 
part  must  be  considered  directory  only.  The  party  is  protected 
by  having  the  choice  of  his  own  agent,  and  may  derive  great 
t  3  E.  R.  531  (2  H.  Bl.  618). 
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benefit  from  giving  him  power  to  draw  or  accept  bills  in  cases  attwood 
of  expediency  as  well  as  in  cases  of  absolute  necessity.  The  MuNNnrGs. 
power  in  question  may  fairly  be  read,  as  if  the  words  "  at  the 
discretion  of  my  attorney/'  or  ''  as  my  attorney  shall  think  fit," 
had  been  inserted,  instead  of ''  as  occasion  shall  require."  If  the 
words  had  been  "  as  shall  be  necessary,"  a  di£Eerent  construction 
might  have  prevailed.  The  case  of  The  East  India  Company  v. 
Hensley,}  ♦differs  from  the  present.  There  the  agent  had  a  [  '282  ] 
special  and  limited  power  to  buy  silk  of  a  particular  quality.  If 
the  order  to  him  had  been  general,  to  purchase  such  silk  as 
occasion  should  require,  and  he  had  bought  silk  of  a  second 
quality,  although  the  occasion  required  him  to  buy  it  of  the  first, 
the  principal  would  have  been  bound  by  his  act.  But,  secondly, 
the  occasion  did  require  this  bill  to  be  accepted.  The  case  states 
that  the  defendant  was  engaged  in  various  speculations  indi- 
vidually and  in  partnership.  He  had  applied  to  his  own  use 
funds  of  the  joint  firm.  The  joint  concern  was  in  debt,  and 
the  bill  in  question  was  drawn  and  accepted  for  the  purpose  of 
paying  those  debts. 

(Bayley,  J. :  There  is  nothing  said  in  the  power  as  to  partnership 
concerns,  and  as  to  them  it  was  unnecessary,  for  the  other  partners 
had,  without  any  power  of  this  sort,  authority  to  bind  the  defendant.) 

The  words  of  the  power  are  general ;  there  is  nothing  in  them 
to  limit  the  authority  to  the  private  concerns  of  the  defendant, 
and  the  words  must  be  construed  most  strongly  against  him. 
But  if  it  be  held  that  the  special  authority  to  accept  bills  did  not 
extend  to  this  case,  still  the  general  power  in  the  first  instrument 
was  sufficient  to  authorize  the  acceptance :  that  relates  to  the 
management  of  all  the  defendant's  affairs ;  and  if  any  words 
are  sufficiently  comprehensive  to  give  both  special  and  general 
powers,  they  have  been  used  in  that  instrument 

PoUocky  contra  : 

If  the  first  power  had  been  capable  of  receiving  the  construction 
now  attempted  to  be  put  upon  it,  the  second  would  have  been 
wholly  unnecessary ;  but  it  manifestly  was  not  intended  to  apply 

t  1  Esp.  112. 
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Attwood  to  the  acceptance  of  bills.  The  question,  therefore,  turns  upon 
MuNNiKOB.  *the  authority  to  accept  given  by  the  second  power.  Much 
[  *283  ]  argument  has  been  addressed  to  the  question  how  far  the  power 
was  restricted  by  the  introduction  of  the  words  ''  as  occasion 
shall  require."  But  supposing  no  such  words  to  have  been 
used,  then  the  power  would  have  been  to  accept  bills  drawn  by 
his  agent  or  correspondent,  but  that  must  mean  an  agent  or 
correspondent  in  that  transaction.  Nor  would  any  difficulty 
arise  out  of  such  a  construction;  for  the  acceptance  being  by 
procuration,  ought  to  put  parties  taking  the  bill  on  their  guard, 
and  they  should  require  the  production  of  the  letter  of  advice 
accompanying  the  bill. 

Baylby,  J. : 

This  was  an  action  upon  an  acceptance  importing  to  be  by 
procuration,  and,  therefore,  any  person  taking  the  bill  would 
know  that  he  had  not  the  security  of  the  acceptor's  signature, 
but  of  the  party  professing  to  act  in  pursuance  of  an  authority 
from  him.  A  person  taking  such  a  bill,  ought  to  exercise  due 
caution,  for  he  must  take  it  upon  the  credit  of  the  party  who 
assumes  the  authority  to  accept,  and  it  would  be  only  reasonable 
prudence  to  require  the  production  of  that  authority.  The 
plaintiff  in  this  case  relies  on  the  authority  given  by  two  powers 
of  attorney,  which  are  instruments  to  be  construed  strictly.  By 
the  first  of  the  powers  in  question  the  defendant  gave  to  certain 
persons  authority  to  do  certain  acts  for  him,  and  in  his  name, 
and  to  his  use.  It  is  rather  a  power  to  take  than  to  bind ;  and, 
looking  at  the  whole  of  the  instrument,  although  general  words 
are  used,  it  only  authorizes  acts  to  be  done  for  the  defendant 
singly;  it  contains  no  express  power  to  accept  bills,  nor  does 
there  appear  to  have  been  an  intention  to  give  it ;  the  first  power, 
[  •284  ]  therefore,  did  not  warrant  this  acceptance.  The  second  ♦power 
gave  an  express  authority  to  accept  bills  for  the  defendant,  and 
on  his  behalf.  No  such  power  was  requisite  as  to  partnership 
transactions,  for  the  other  partners  might  bind  the  firm  by  their 
acceptance.  The  words,  therefore,  must  be  confined  to  that 
which  is  their  obvious  meaning,  viz.  an  authority  to  accept  in 
those  cases  where  it  was  right  for  him  to  accept  in  his  individual 
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capacity.  Besides,  the  bills  to  be  accepted  are  those  drawn  by  Attwood 
the  defendant's  agents  or  correspondents ;  but  the  drawer  of  the  MuKNiKas. 
bill  in  question  was  not  his  agent  quocui  hoc.  The  bills  are  to  be 
accepted,  too,  **  as  occasion  shall  require."  It  would  be  dangerous 
to  hold  that  the  plaintiff  in  this  case  was  not  bound  to  enquire 
into  the  propriety  of  accepting.  He  might  easily  have  done  so 
by  calling  for  the  letter  of  advice ;  and  I  think  he  was  bound  to 
do  so.  For  these  reasons,  I  am  of  opinion  that  judgment  of 
nonsuit  must  be  entered. 

HOLROYD,  J. : 

I  agree  in  thinking  that  the  powers  in  question  did  not 
authorize  this  acceptance.  The  word  *'  procuration  "  gave  due 
notice  to  the  plaintiffs,  and  they  were  bound  to  ascertain,  before 
they  took  the  bill,  that  the  acceptance  was  agreeable  to  the 
authority  given.  The  case  does  not  state  suiBScient  to  shew  that 
this  bill  was  drawn  by  an  agent  in  that  capacity,  but  rather  the 
contrary ;  for  it  appears  that  it  was  drawn  to  raise  money  for 
the  joint  concern  in  which  the  drawer  was  a  partner ;  it  does 
not,  therefore,  come  within  the  special  power.  Then,  as  to  the 
general  powers.  These  instruments  do  not  give  general  powers, 
speaking  at  large,  but  only  where  they  are  necessary  to  carry 
the  purposes  of  the  special  powers  into  effect. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.  It  is  *said  that  third  persons  are  [  *285  ] 
not  bound  to  enquire  into  the  making  of  a  bill ;  but  that  is  not 
so  where  the  acceptance  appears  to  be  by  procuration.  The 
question  then  turns  upon  the  authority  given.  The  first  power 
of  attorney  contains  an  authority  to  indorse,  but  not  to  accept 
bills;  the  latter,  therefore,  seems  to  have  been  purposely 
omitted.  Neither  is  this  varied  by  the  general  words,  for  they 
cannot  apply  to  anything  as  to  which  limited  powers  are  given. 
The  second  power  gives  authority  **  to  accept  for  me  and  in  my 
name,  bills  drawn  or  charged  on  me  by  my  agents  or  correspon- 
dents, as  occasion  shall  require."  The  latter  words,  as  to  the 
occasion,  do  not  appear  to  me  to  vary  the  question ;  and,  reading 
the  sentence  without  them,  it  authorizes  the  acceptance  of  bills 
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attwood     drawn  by  an  agent.    The  present  bill  was  not  drawn  by  Burleigh 

Mura*i908.    in  his  character  of  agent,  and  therefore  the  acceptance  was 

without  sujBScient  authority,  and  the  plaintiff  cannot  recover 

upon  it. 

Postea  to  the  defendant. 


[285] 
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OcL  29.  ' 


(7  Bam.  ft  Cress.  285—292 ;  S.  C.  1  Man.  ft  By.  191 ;  6  L.  J.  K.  B.  73.) 

By  lease,  lessor  demised  for  a  term,  of  years  a  piece  of  ground  at  a 
fixed  annual  rent.  The  tenant  covenanted  not  to  build  on  the  land 
without  the  licence  of  the  lessor.  The  lessor  coyenanted  to  pay  aU 
taxes  already  charged  or  to  be  charged  upon  or  in  respect  of  the  demised 
piece  of  ground  during  the  continuance  of  the  term.  At  the  time  when 
the  lease  was  executed,  the  lessor  gave  a  licence  to  the  lessee  to  build 
on  the  land  demised.  The  lessee  did  build,  and  thereby  increased  the 
annual  value  of  the  premises :  Held,  that  the  landlord  was  liable  upon 
his  covenant  to  pay  the  taxes  in  proportion  to  the  rent  reserved,  and  not 
to  the  improved  value. 

The  tenant  compounded  for  his  taxes  under  the  provisions  of  a  local 
Act,  and  in  consequence  of  the  composition,  his  premises  were  assessed 
at  a  less  annual  sum  than  tlie  improved  annual  value :  Held,  that  the 
tenant  paid  taxes  in  respect  of  the  whole  improved  annual  value,  and 
that  the  landlord  was  to  pay  that  proportion  of  the  taxes  paid  which 
the  rent  bore  to  such  improved  annual  value. 

Covenant  by  the  plaintiff,  as  assignee  of  the  lessee,  against  the 
defendant,  as  lessor,  to  recover  the  amount  of  taxes  and  rates 
[  *286  ]  paid  by  the  plaintiff  in  respect  *of  a  certain  piece  or  parcel  of 
ground  by  indenture  of  lease  demised  by  the  defendant  to  one 
L.  Prendergast  for  a  term  of  eighteen  years  and  three  quarters, 
and  assigned  by  him  to  the  plaintiff..  Plea,  that  the  defendant 
had  paid  all  taxes  and  rates  charged  upon  or  in  respect  of  the 
ground  so  demised  as  aforesaid.  At  the  trial  before  Littledale,  J., 
at  the  Middlesex  sittings  after  Michaelmas  Term,  1826,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Ck)urt 
upon  the  following  case,  as  to  the  amount  of  damages  : 

By  indenture  of  lease,  dated  the  9th  March,  1819,  between 
the  defendant  of  the  first  part,  the  plaintiff  of  the  second  part, 
and  L.  Prendergast  of  the  third  part ;  the  defendant  demised  to 
Prendergast  all  that  piece  or  parcel  of  ground  situate,  &c. 
(stating  local  situation  and  abuttals).  Habendum  for  eighteen 
t  Foil.  Smith  v.  HumUe  (1854)  16  C.  B.  321,  330. 
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y^urs  and  three-quarters,  from  the  25th  March  then  next,  at  the  Watbok 
yearly  rent  of  791.  12».  6d.,  which  the  lessee  covenanted  to  pay  homk. 
without  any  deduction  whatsoever,  except  for  taxes,  charges, 
rates,  and  assessments  charged  or  to  he  charged  upon,  for,  or  in 
respect  of  the  said  piece  or  parcel  of  ground,  and  paid  for  by 
Prendergast  or  his  assigns,  and  then  the  lessee  covenanted  that 
he  would  not,  without  the  previous  consent  in  writing  of  the 
defendant,  erect  or  suffer  to  be  erected,  any  messuage,  or  tene- 
ment, or  other  building  upon  the  said  demised  premises.  The 
defendant's  covensbnt  as  to  taxes,  upon  which  this  action  was 
brought,  was  as  follows  :  ''  And  also,  that  he,  the  said  W.  Home, 
bis  executors,  &c.,  shall  and  will  bear,  pay,  and  discharge,  as 
well  the  land-tax  as  all  other  taxes,  charges,  rates,  assessments, 
and  impositions,  parliamentary,  parochial,  or  otherwise,  already 
charged  or  ♦to  be  charged  upon  or  in  respect  of  the  said  demised  [  •287  ] 
piece  or  parcel  of  ground,  or  any  part  thereof,  during  the  con- 
tinuance of  the  said  term  hereby  granted,  or  any  renewed  term 
or  terms  to  be  granted,  or  upon  the  said  L.  Prendergast,  his 
executors,  administrators,  or  assigns  in  respect  thereof."  The 
defendant  at  the  time  of  executing  the  lease  on  the  said  9th  day 
of  March,  1819,  signed  a  licence  or  consent  for  the  plaintiff  to 
build  on  the  demised  ground.  Fourteen  messuages  were  after- 
wards built  thereon  at  an  expense  of  upwards  of  2,6002.,  and  to 
each  of  the  messuages  was  attached  a  garden,  being  respectively 
parts  of  the  demised  ground.  The  whole  of  these  houses  let  at 
rents  amounting  together  to  584Z.,  subject  to  the  risk  of  tenants' 
taxes,  repairs,  and  all  outgoings,  which  were  paid  by  the 
plaintiff.  In  1819  the  lease  was  duly  assigned  to  the  plaintiff. 
At  the  time  of  the  execution  of  the  lease  the  defendant  was 
assessed  for  the  whole  land,  about  fifteen  acres,  including  three 
messuages,  at  a  valuation  of  2002.  per  annum,  and  after  he  had 
let  off  the  part  to  Prendergast,  his  rate  was  reduced  to  1802., 
deducting  202.  for  the  portion  let  off,  it  having  been  customary 
in  the  parish  to  assess  land  unbuilt  upon  at  62.  per  acre  per 
annum.  The  plaintiff  claimed  in  respect  of  the  following 
parochial  rates  which  he  paid  from  Christmas,  1821,  to  Michael- 
mas, 1824,  amounting  to  1622.  16«.  6d.  for  two  years  and 
three-quarters,  viz.,  the  poor  and  church-yard  rates,  the  paving 
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Watson  and  watch  rates,  and  the  sewer's  rate.  By  the  local  Acts  of 
Home.  ^^  Geo.  U.  c.  50  and  42  Geo.  III.  c.  18,  the  watch  and  paving^ 
rates  are  charged  upon  the  occupier  of  any  messuage,  &c.  And 
by  a  local  Act  of  the  53  Geo.  III.  c.  112,  s.  45,  the  poor  and 
church-yard  rate  are  also  charged  upon  the  inhabitants  and 
occupiers  ;  but  by  section  54  of  the  last  Act,  the  trustees  under 
[  *288  ]  the  last-mentioned  *Act,  and  the  trustees  under  the  former- 
mentioned  Paving  Acts,  are  empowered  jointly  to  compound  for 
all  the  above  rates  with  landlords,  when  the  premises  shall  not 
exceed  18Z.  per  annum,  or  where  the  houses  are  let  in  lodgings. 
The  sewer*s  rate  is  assessed  by  virtue  of  the  54  Geo.  III.  c.  219, 
and  is  directed  to  be  charged  upon  the  occupier,  and  allowed  by 
the  landlord.  Immediately  after  the  fourteen  houses  were  com^ 
pleted,  and  the  gardens  fenced  in,  Prendergast  the  lessee,  and 
afterwards  the  plaintiff  as  assignee,  under  the  58  Geo.  III.  c.  112, 
s.  54,  entered  into  a  composition  for  payment  of  the  poor  and 
other  parochial  rates  and  assessments  on  the  houses  and  gardens, 
and  the  same  were  compounded  for  at  an  average  of  121.  for 
each  of  the  houses  and  gardens,  making  an  aggregate  sum  for  the 
whole  of  1681.  per  annum.  The  plaintiff  proved  that  he  had  paid 
the  taxes  and  rates  in  respect  of  the  said  houses  and  gardens  from 
Christmas,  1821,  to  Michaelmas,  1824,  amounting  to  152Z.  15«.  6^., 
being  two  years  and  three-quarters  upon  the  said  sum  of  168L 
so  compounded  for,  and  he  claimed  to  recover  the  proportion  of 
the  said  sum  of  1621.  15«.  6^.,  calculated  upon  the  sum  of 
791. 12«.  6d.,  the  rent  reserved  by  the  lease  to,  and  received  by  the 
defendant  for  the  demised  premises :  by  which  calculation,  as  168L 
had  to  bear  152/.  Us.  6d.,  so  792.  12«.  6d.  ought  to  bear  72/.  Is, 

Chitty,  for  the  plaintiff.     ♦  ♦  ♦ 

[  289  ]  Curwoodf  contra.     *     ♦     * 

Batlet,  J. : 

The  question  turns  entirely  upon  the  construction  of  that 

clause  in  the  lease  by  which  the  lessor  covenants  to  pay  and 

discharge,  as  well  the  land  tax  as  all  other  taxes,  charges, 

[  *290  ]      rates,  and  assessments,  ^parochial,  parliamentary,  or  otherwise, 

already  charged,  or  to  be  charged  upon  or  in  respect  of  the  said 
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demified  piece  or  parcel  of  ground,  or  any  part  thereof,  during  watbon 
the  continuance  of  the  term.  The  annual  rent  reserved  was  home. 
79{.  128.  6J.,  and  there  was  a  covenant,  by  the  lessee,  not  to 
build  upon  the  demised  premises  without  the  consent  of  the 
lessor.  If  the  land  had  not  been  built  upon,  but  had  remained 
in  the  same  state  as  when  the  lease  was  executed,  it  is  quite  clear 
that  the  lessor  would  be  liable  to  pay  such  taxes  only  as  would 
have  been  payable  in  respect  of  property  of  the  annual  value  of 
791.  128.  6d.  By  the  lease  the  parties  have  agreed  that  that  sum 
should  be  taken  as  the  annual  value  of  the  premises.  It  is  the 
annual  sum  which  the  property  yields  to  the  lessor,  and  in 
respect  of  which  he  would  have  been  liable  to  be  assessed  to  the 
land  tax  and  poor  rates  if  they  had  been  payable  by  him ;  but 
the  lessee  afterwards  built  upon  the  land,  and  thereby  increased 
its  value.  The  question  is,  whether  the  lessor  is  bound  to 
contribute  to  the  tenant  s  taxes  in  proportion  to  the  rent 
reserved,  or  in  proportion  to  the  increased  rate  at  which  the 
premises  are  now  assessed  by  reason  of  the  improvements  made 
bv  the  tenant.  The  covenant,  in  terms,  is  to  pay  all  taxes 
charged  or  to  be  charged  upon  the  demised  piece  or  parcel  of 
ground  during  the  continuance  of  the  term ;  but  that  covenant 
must  receive  a  reasonable  construction.  If  it  were  literally 
construed,  so  as  to  make  the  landlord  liable  for  all  taxes  charged 
in  respect  of  the  improved  value,  it  might  possibly  happen,  in 
consequence  of  the  unproved  value  of  the  premises  and  the 
increased  rate  of  taxation,  that  the  landlord  would  have  nothing 
to  receive  for  the  use  of  his  land.  Now  that  could  not  *have  [  *29i  ] 
been  the  intention  of  the  lessor.  As  soon  as  the  lease  was 
executed  the  property  might  have  been  assessed  at  the  annual 
value  of  792. 12«.  6(2. ;  and  when  improvements  were  made,  and 
greater  rates  consequently  imposed,  the  increased  burden  ought 
ia  justice  to  fall  upon  that  person  who  enjoys  the  benefit  of  the 
improvements.  It  seems  to  me,  therefore,  that  when  those 
improvements  were  made  and  the  premises  assessed  in  respect 
of  their  improved  value,  the  tenant  was  entitled  to  deduct  from 
the  rent  not  the  whole  taxes  charged,  but  that  proportion  of  the 
taxes  which  would  have  been  payable  in  respect  of  the  original 
value  of  the  premises.  Yeo  v.  Lernan,^  and  Hyde  v.  Hill,l 
t  2  Str.  1190.  J  3  T.  R.  377. 
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Watbok  proceeded  on  the  principle  that  the  landlord  is  to  be  charged 
HoifE.  i^  proportion  to  his  rent,  and  not  to  the  improved  value.  It 
seems  to  me  that  the  landlord  in  this  case  ought  to  be 
charged  that  proportion  of  the  taxes  paid  by  the  tenant,  which 
would  have  been  payable  in  respect  of  the  premises,  if  they 
had  continued  to  be  of  the  original  value  of  791.  12s.  6d. 
And,  although  the  tenant  has  compounded  to  pay  rates 
as  if  his  premises  were  assessed  at  1682.,  yet  he  has  in 
fact  paid  in  respect  of  the  improved  annual  value  584L, 
and  the  sum  payable  by  the  landlord  must  be  calculated 
accordingly. 

HOLBOYD,  J. : 

The  assessments  ought  to  be  made  on  the  land  in  proportion 
to  its  annual  value.  If  these  taxes,  therefore,  had  been  payable 
in  the  first  instance,  partly  by  the  landlord  and  partly  by  the 
tenant,  each  of  them  must  have  been  assessed  in  proportion  to 
[  '292  ]  that  annual  value  which  the  land  produced  to  him ;  but  by  *law 
these  taxes  are  payable  by  the  tenant.  It  seems  to  me  that  the 
elTect  of  the  covenant  in  this  case  is  to  make  the  landlord  and 
tenant  contribute  respectively  to  the  taxes,  in  proportion  to  the 
benefit  which  they  receive  from  the  land.  The  defendant  in 
terms  covenanted  to  pay  all  taxes  charged  or  to  be  charged  upon 
the  demised  piece  or  parcel  of  ground  during  the  continuance  of 
the  term.  The  parties  by  the  reddendum  agreed  that  the  annual 
value  of  that  piece  or  parcel  of  ground  should,  during  the 
continuance  of  the  term,  be  of  the  annual  value  of  79Z.  12«.  6d. 
The  covenant  to  pay  taxes  must,  therefore,  be  construed  with 
reference  to  that  value.  By  this  construction  each  party  will 
contribute  to  the  taxes  in  proportion  to  the  benefit  which  he 
receives  from  the  land.  The  lessor  will  pay  taxes  upon  the 
original  value,  and  the  tenant  upon  the  improved  value,  of  which 
he  alone  reaps  the  whole  benefit.  I  think,  therefore,  that  the 
landlord  must  pay  that  proportion  of  the  taxes  which  would  have 
been  payable  by  the  tenant  if  the  premises  had  remained  in  their 
original  state,  and  of  the  annual  value  of  791.  The  improved 
value  is  5842. ;  and  although  the  tenant  has  compounded  under 
the  Act  of  Parliament,  and  pays  only  an  annual  value  of  168Z., 
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still  he  pays  taxes  in  respect  of  the  full  improved  value.     The      Watson 
landlord  most,  therefore,  pay  a  share  of  the  taxes  in  the  proper-       home. 
tion  of  792.  to  584Z. 

Lirri/BBAiiE,  J.  concurred. 


HAYKES  V.   HATTON,   Esq.  i827. 

^  July  5. 

7  Bam.  &  Crws.  293—301;  S.  0.  o  L.  J.  M.  C.  138;  S.  C.  at  Niai  Prius,  

2  Car.  &  P.  621.)  [  293  ] 

By  the  statute  3  Geo.  IV.  c.  46,  the  Court  of  Quarter  Sessions  are 
empowered  to  discharge  a  forfeited  recognizanoe  in  those  cases  only 
where  the  party  has  been  committed  to  gaol,  or  has  given  security  to 
appear  at  the  Sessions,  and,  therefore,  where  a  i)arty,  whose  recognizance 
had  become  forfeited  for  not  appearing  to  an  indictment,  and  against 
whom  process  had  issued,  paid  to  the  sheriff  the  sum  mentioned  in  the 
recognizance,  in  order  to  prevent  a  sale  of  his  goods,  and  the  justices  at 
Sessions  afterwards  by  an  order  mitigated  the  recognizance  to  a  small 
sum,  and  directed  the  sheriff  to  discharge  the  residue  from  the  recog- 
nizance ;  it  was  held,  that  such  order  was  void,  and  that  the  party  was 
not  entitled  to  recover  from  the  sheriff  the  sum  which  the  justices  had 
ordered  to  be  discharged. 

AssiDiPsiT  against  the  defendant,  late  sheriff  of  Herefordshire. 
The  declaration  contained  the  common  money  counts.  On  the 
trial  of  the  cause  before  Bosanquet,  Serjt.,  at  the  Spring  Assizes 
for  the  county  of  Hereford,  1827,  the  following  appeared  to  be 
the  facts  of  the  case  : 

The  plaintiff  had,  in  May,  1824,  entered  into  two  recognizances 
in  4CM.  each,  one  conditioned  for  his  own  appearance,  and  the 
other  for  that  of  his  wife,  at  the  then  next  Quarter  Sessions  for 
that  county,  to  plead  to  an  indictment  found  against  them  and 
three  others  for  a  forcible  entry.  These  recognizances  were 
returned  to  the  clerk  of  the  peace,  and  were  estreated  at  the 
Sessions,  the  plaintiff  and  his  wife  making  default  of  appearance. 
The  forfeited  recognizances  were  included  in  the  copy  of  the 
estreat  roll  sent  to  the  defendant,  as  sheriff,  with  the  writ,  accord- 
ing to  the  provisions  of  the  8  Geo.  lY.  c.  46,  s.  2,  and  on  the  80th 
of  August  following  one  of  the  defendant's  officers  proceeded  to 
levy  under  the  writ  on  the  plaintiff's  goods  for  the  sum  of  80Z., 
being  the  amount  of  his  forfeited  recognizances  ;  which  sum  the 
plaintiff  immediately  paid,  in  order  to  prevent  a  sale.  At  the 
Michaelmas  sessions  following,  to  which  the  defendant   had 
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IB.R. 


Hatkes      returned  the  writ  and  the  estreat  roll,  with  the  word  "  Beceived'* 


V. 


Hatton.  written  in  the  margin  against  the  plaintiff's  recognizances,  an 
[  '294  ]  application  was  *made  to  the  Court,  under  the  sixth  section  of 
the  before-mentioned  Act,  to  discharge  the  plaintiff  from  the 
money  so  paid  in  satisfaction  of  the  forfeited  recognizances ;  and 
the  justices  made  an  order  to  mitigate  each  of  the  forfeited 
recognizances  to  19s.  4e{.,  and  also  an  order  in  each  case  on  the 
defendant,  as  sheriff,  in  the  form  given  in  the  Act,  Schedule  (C), 
to  discharge  the  sum  of  89Z.  68.  8d.  (the  residue  of  the  forfeited 
recognizance)  from  the  estreat  roll.  In  the  accounts  rendered  by 
the  under-sheriff  to  the  Court  of  Exchequer,  19s.  4d.  was  the 
sum  stated  to  have  been  levied  on  each  recognizance,  and  the 
residue  discharged  by  order  of  Sessions.  Applications  were 
made  on  the  part  of  the  plaintiff  to  the  defendant's  under-sheriff 
(after  the  order  of  Sessions)  requiring  him  to  pay  back  to  the 
plaintiff  the  two  sums  of  S9l.  Qs.  Sd.  and  991.  Gs.  8d.,  which  he 
promised  to  do  on  being  allowed  sheriff's  poundage,  and  receiving 
separate  receipts  for  the  two  sums.  The  present  action  was 
brought  to  recover  the  full  amount  of  the  two  sums  remitted  by 
the  Sessions.  The  jury  found  a  verdict  for  the  plaintiff  for 
742.  198.  4d.  Taunton,  in  Easter  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  Legislature,  by  the  statute 
8  Geo.  lY.  c.  46,  had  given  no  power  to  the  Sessions  to  discharge 
a  forfeited  recognizance  in  a  case  where  the  party  thought  fit  to 
pay  the  money,  but  only  where  he  had  been  committed  to  gaol  or 
become  bound  to  appear  at  the  Sessions. 

Maule  and  Whitcombe  now  shewed  cause.     *     ♦     * 

[  296  ]  Taunton,  contra.     *     *     ♦ 

Cur.  adv.  vult. 

[  297  ]       Baylby,  J. : 

It  appears  in  this  case  that  the  recognizances  were  forfeited, 
that  process  issiied,  and  that  the  plaintiff  paid  the  money  to  the 
sheriff.  The  Sessions  afterwards,  upon  the  application  of  the 
plaintiff,  made  an  order  to  mitigate  the  forfeited  recognizances  to 
ISs.  4d.,  and  also  made  an  order  on  the  sheriff  to  discharge  the 
two  sums  of  99L  Gs.  6d.  from  the  estreat  roll,  in  consequence  of 
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which  he  omitted  those  soms  in  his  accounts  delivered  into  the  Hatnes 
exchequer,  and  promised  the  plaintiff  to  repay  him.  It  has  been  Haytok. 
insisted  that  the  plaintiff  was  entitled  to  recover,  first,  on  the 
statute  8  Geo.  IV.  c.  46,  secondly,  on  the  ground  of  the  under- 
sheriff's  promise,  and,  thirdly,  on  the  ground  that  the  sheriff  took 
credit  with  the  exchequer  for  those  sums.  As  to  the  latter 
ground,  it  appears  to  us  that  if  the  Sessions  had  not  authority  to 
make  the  order  in  question,  that  order  is  wholly  void,  and  the 
sheriff's  omission  to  insert  "^^these  sums  in  his  accounts  delivered  [  *298  ] 
into  the  exchequer  does  not  alter  the  case,  for  he  is  still 
accountable  there.  And  if  that  be  so,  there  was  no  consideration 
for  his  promise  to  pay  the  plaintiff,  and  it  becomes  nudum  pactum. 
The  question  depends  upon  this,  whether  the  8  Geo.  lY.  c.  46,  s.  6, 
authori2es  the  Sessions  to  discharge  the  recognizance  in  all  cases, 
or  in  those  cases  only  where  the  party  has  been  committed  to 
gaol  or  become  bound  in  sureties  to  appear  at  the  Sessions.  If  a 
general  jurisdiction  be  given  to  the  Sessions,  then  the  plaintiff  is 
right,  otherwise  he  is  wrong.  It  was  admitted  by  the  plaintiff's 
counsel  that  the  Sessions  had  no  other  jurisdiction  than  that 
given  by  the  8  Geo.  IV.  c.  46.  By  section  2  of  that  Act  it  is 
enacted,  that  all  fines,  forfeited  recognizances,  sum  or  sums  of 
money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them,  shall  be 
certified  by  the  justices  of  the  peace  by  or  before  whom  such 
fines,  forfeited  recognizances,  &c.  shall  be  imposed  or  forfeited, 
to  the  clerk  of  the  peace  of  the  county,  &c.,  and  that  such  clerk 
of  the  peace  shall  copy  on  a  roll  such  fines,  forfeited  recog- 
nizances, &c.,  and  send  a  copy  of  such  roll,  with  a  writ  of 
distringas  and  capias,  or  Jieri  facias  and  capias,  to  the  sheriff, 
which  shall  be  the  authority  to  such  sheriff  for  proceeding  to  the 
immediate  levying  of  such  fines,  forfeited  recognizances,  sum  or 
sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them, 
on  the  goods  and  chattels  of  such  several  persons,  or  for  taking 
into  custody  the  bodies  of  such  persons  in  case  sufficient  goods 
and  chattels  shall  not  be  found  whereon  distress  can  be  made  for 
recovery  thereof.  Then  section  5,  which  is  very  inaccurately 
worded,  provides,  that  if  any  person  on  whose  goods  and  chattels 
such  sheriff  shall  be  authorized  to  levy  any  such  forfeited 
recognizance  or  sum  of  money  to  be  *paid  in  lieu  or  satisfaction       [  *299  ] 
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Hatkes      thereof,  shall  give  security  to  the  sheriff  for  his  appearance  at  the 


r. 


Hattok.  iiext  General  or  Quarter  Sessions,  there  to  abide  the  decision  of 
the  Court,  and  also  to  pay  such  forfeited  recognizance  or  sum 
of  money,  &c.  together  with  all  expenses  as  shall  be  ordered  and 
adjudged  by  the  Court,  it  shall  be  lawful  for  such  sheriff  to 
discharge  such  person,  so  giving  such  security,  out  of  custody ; 
provided  also,  that  in  case  such  party  so  giving  such  security 
shall  not  appear  in  pursuance  of  his  undertaking,  it  shall  be 
lawful  to  the  Court  to  issue  a  writ  of  distringas  and  capids,  or 
fieri  facias  and  capias,  against  the  surety  or  sureties  of  the  person 
so  bound  as  aforesaid.  I  think  that  clause  does  not  extend  to 
cases  where  the  party  pays  the  money,  or  where  the  sheriff  levies 
on  the  goods,  but  is  confined  to  cases  where  the  sheriff  has  taken 
the  body.  Then  comes  section  6,  under  which  alone  the  plaintiff 
had  power  to  apply  to  the  Sessions,  and  they  had  jurisdiction: 
that  section  enacts,  that  the  Court  of  Quarter  Sessions,  before 
whom  any  person  committed  to  gaol  or  bound  to  appear  shall  be 
brought,  is  authorised  and  required  to  inquire  into  the  circum- 
stances of  the  case,  and  shall,  at  its  discretion,  be  empowered  to 
order  the  discharge  of  the  whole  of  the  forfeited  recognizance  or 
sum  of  money  paid,  or  to  be  paid  in  lieu  or  satisfaction  thereof, 
or  any  part  thereof,  which  order  shall  be  a  discharge  to  the 
sheriff,  &c.  on  the  passing  of  his  accounts  at  the  exchequer. 
The  power  given  to  the  Sessions  to  order  the  discharge  of  a 
forfeited  recognizance  is,  therefore,  confined  to  cases  in  which  a 
party  brought  before  the  Sessions  has  been  committed  to  gaol  or 
been  bound  to  appear.  If  it  had  been  intended  to  give  the 
Sessions  a  general  discretion  in  all  cases,  it  is  impossible  to 

[  ^300  ]  suppose  *that  this  language  would  have  been  used.  By  the 
second  section  the  plaintiff  might  be  committed  to  gaol.  By  the 
fifth  section  he  might  be  bound  to  appear  at  the  next  Quarter 
Sessions ;  but  in  this  case  the  party  was  neither  committed  to 
gaol  nor  bound  to  appear  at  the  next  Sessions.  He  paid  the 
money.  Therefore,  it  seems  to  us,  that  as  the  authority  of  the 
Sessions  was  limited  to  those  cases  only,  they  had  no  power  to 
make  the  order  in  question.  The  statute  4  Geo.  lY.  c.  87,  s.  8, 
is  a  legislative  exposition  of  the  former  statute.  It  enacts,  *'  that 
where  a  party  subject  to  any  fine,  forfeited  recognizance,  &e. 


TOL.  XXXI.]       1827.    K.  B.    7  B.  &  C-  800—801.  ii)^ 

shall  reside  or  shall  have  removed  from  or  out  of  the  jurisdiction  Hatkeb 
of  the  sheriff  in  which  such  fine,  &c.  shall  have  been  incurred,  hattox. 
&c.  it  shall  be  lawful  for  such  sheriff  to  issue  his  warrant, 
together  with  a  copy  of  the  writ,  directed  to  the  sheriff  acting  for 
the  county  or  place  in  which  such  person  shall  then  reside  or 
be,  or  in  which  any  goods  or  chattels  shall  be  found,  requiring 
such  sheriff  to  execute  such  writ ;  and  the  said  sheriff,  &c.,  within 
thirty  days  after  the  receipt  of  the  warrant,  is  required  to  return 
to  the  sheriff,  from  whom  he  shall  have  received  the  same,  what 
he  shall  have  done  in  the  execution  of  such  process,  and  whether 
the  party  shall  have  given  good  and  sufficient  security  to  appeal 
at  the  ensuing  General  or  Quarter  Sessions  to  be  held  for  the 
county  from  which  the  writ  issued,  and  in  case  a  levy  shall  have 
been  made,  to  pay  over  all  monies  received  in  pursuance  of  the 
warrant  to  the  sheriff  from  whom  he  shall  have  received  the 
same.*'  If  the  sheriff  is  to  make  that  return,  it  shews  that 
the  party  had  no  power  to  go  to  the  Sessions  unless  such  security 
were  given ;  and  as  the  Sessions  have  power  to  award  costs  under 
the  fifth  section  of  the  8  Geo.  IV.  c.  46,  that  power  would  be 
•nugatory  unless  the  security  were  given.  Upon  the  whole  we  [  •30i  1 
are  of  opinion,  that  the  Sessions  had  no  power  over  the  recogni- 
zance.    The  rule  for  a  new  trial  must  therefore  be  made  absolute. 

Ride  absolute. 


DOE  D.  PEING  AND  EGBERTS  v.  PEAESET.  1827- 

(7  Bam.  &  Cress.  304—310 ;  S.  C.  9  Dowl.  &  By.  908.)  [  304  ] 

The  presumption  is  that  waste  land,  which  adjoins  to  a  road,  belongs 
to  the  owner  of  the  adjoining  inclosed  land,  whether  he  be  a  freeholder, 
leaseholder,  or  copyholder,  and  not  to  the  lord  of  the  manor. 

This  was  an  ejectment  brought  to  recover  possession  of  a 
cottage  and  garden  in  the  parish  of  Taunton,  St.  Mary  Magdalen, 
in  the  county  of  Somerset.  Plea,  not  guilty.  At  the  trial  before 
Burrough,  J.,  at  the  Spring  Assizes  for  the  county  of  Somerset, 
1827,  it  appeared  that  the  cottage  in  question  had  been  built  by 
the  defendant's  father  in  1804,  on  a  slip  of  waste  land  (by  the 
side  of  the  turnpike  road),  adjoining  to  inclosed  land,  which  was 
copyhold,  belonging  to  John  Roberts,  one  of  the  lessors  of  the 
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Dov  d.       plaintiff,  and  which  at  the  time  of  serving  the  ejectment  was  in 

r.  the  occupation  of  his  tenant  James  Pring.    It  appeared  by  the 

^^^^'     Court  rolls,  *that  Roberts  had  been  admitted  to  six  acres  of  land 

I     305  J 

lying  in  one  close,  called  FuUands,  and  also  to  four  acres  in 
Fullands.  There  was  no  evidence  to  shew  what  number  of  acres 
the  inclosed  land  contained.  It  was  contended,  that  as  the 
adjoining  land  belonged  to  Roberts,  the  primd  facie  presump- 
tion was  that  the  waste  between  his  land  and  the  high  road 
belonged  also  to  him.  On  the  other  hand  it  was  insisted,  that 
that  presumption  only  took  effect  where  the  owner  of  the  adjoin- 
ing lands  was  a  freeholder.  The  learned  Judge  directed  the  jury 
to  find  for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for 
that  purpose, 

F.  Pollock  and  C.  F.  Williams  now  shewed  cause : 

It  is  a  presumption  of  law,  that  uninclosed  land  on  the  side  of 
a  highway  belongs  to  the  owner  of  the  inclosed  land  next  adjoin- 
ing. This  presumption  is  founded  on  a  supposition,  that  at 
some  former  period  the  owners  of  the  land  on  each  side  of  the 
road  granted  to  the  public  a  right  of  passage  not  only  over  the 
land  on  which  the  road  is  formed,  but  over  the  uninclosed  waste 
whenever  the  road  happened  to  be  out  of  repair:  Steel  v. 
Prickett;\  and  this  presumption  applies  to  a  case  where  a  copy- 
holder is  the  owner  of  the  adjoining  land.  For  a  copyhold  of 
inheritance  must  have  existed  from  time  immemorial,  and  if  the 
road  was  made  after  the  copyhold  was  granted,  as  it  must  be 
presumed  to  have  been,  it  must  have  been  taken  out  of  the  lands 
of  the  copyholder. 

£  306  ]  Erskine  and  Carter^  contra  : 

The  declaration  does  not  state  a  demise  by  the  lord  of  the 
manor,  and,  therefore,  if  the  title  be  in  him,  the  plaintiff  is  not 
entitled  to  recover.  The  plaintiff,  therefore,  ought  to  have  made 
out  a  title  either  in  Boberts  or  Pring.  Pring  was  Boberts's 
tenant.  But  then  the  plaintiff  proved  that  Boberts  was  cus- 
tomary tenant  of  a  close  called  Fullands,  adjoining  the  waste  in 

t  20  E.  R.  717  (2  Stark.  463). 
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question ;  and  it  was  insisted,  that  he  being  owner  of  the  adjoining       dob  d. 
incloeed  land  the  presumption  was,  that  he  was  also  owner  of  the  r, 

waste  adjoining  the  highway.  That  is  true  where  the  owner  ps^mby. 
of  the  adjoining  land  is  a  freeholder,  but  where  he  is  a  copy- 
holder the  presumption  is,  that  the  waste  belongs  to  the  lord, 
and  not  to  the  copyhold  tenant.  For  the  lord  must  be  presumed 
to  have  retained  in  his  own  hands  all  that  he  did  not  grant  to 
his  tenant.  Here  the  plaintiff  only  shewed  a  grant  from  the 
lord  of  Follands,  comprizing  a  specified  number  of  acres. 

Batley,  J. : 

It  is  very  desirable  that  there  should  be  one  certain  and 
definite  rule  applicable  to  all  cases  of  this  description.  Now  it 
is  a  prima  fa<i€  presumption,  that  waste  land  on  the  sides,  and 
the  soil  to  the  middle,  of  a  highway  belongs  to  the  owner  of  the 
adjoining  freehold  land.  The  rule  is  founded  on  a  supposition, 
that  the  proprietor  of  the  adjoining  land  at  some  former  period 
gave  np  to  the  public  for  passage  all  the  land  between  his 
inclosure  and  the  middle  of  the  road.  I  think  that  rule  applies 
not  only  to  freehold  but  to  copyhold  lands  also.  There  was  no 
evidence  to  shew  when  the  road  was  first  made,  but  it  was  a 
turnpike  road.  If  the  road  existed  at  the  time  when  the  copy- 
hold  was  first  granted,  viz.  from  time  immemorial,  *the  right  of  [  *307  j 
property  in  the  road  and  the  waste  adjoining  might  in  that  case 
have  remained  in  the  lord.  But  if  the  road  were  taken  out  of 
the  land  after  the  copyhold  was  granted,  then  the  presumption 
would  be,  that  the  property  in  the  road  and  the  waste  adjoining 
was  in  the  copyholder.  Now  I  think  we  ought  not  to  presume 
that  the  road  in  question  was  made  before  the  time  of  legal 
memory.  The  probability  is  that  it  was  made  long  since.  And 
if  the  road  was  made  within  the  time  of  legal  memory,  then  the 
prima  facie  presumption  is  that  the  waste  land  adjoining  the 
road  belonged  to  Boberts,  the  copyhold  tenant  of  the  land  next 
adjoining,  and  not  to  the  lord.  The  rule  for  entering  a  non- 
suit must,  therefore,  be  discharged. 

HouiOYD,  J. : 

I  am  also  of  opinion  that  the  verdict  is  right.    I  see  no  reason 
for  confining  the  rule  to  cases  where  the  person  in  possession  of 
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DoK  d.  the  adjoining  land  is  a  freeholder.  It  applies  equally  whether 
V.  the  party  occupying  the  adjoining  land  be  a  freeholder,  lease- 

Pkabset.  holder^  qj.  copyholder.  As  to  the  property  granted,  a  copyholder 
stands  in  the  place  of  the  lord,  the  leaseholder  in  the  place  of  the 
lessor.  It  is  very  improbable  that  when  a  lease  or  grant  is  made 
of  land  near  the  high  road,  and  there  is  between  the  highway 
and  the  land  inclosed  a  small  quantity  of  uninclosed  land,  of  little 
or  no  use  to  the  lord  or  lessor,  that  he  should  separate  it  from 
the  rest,  or  reserve  to  himself  such  land.  When  a  grant  of  land 
near  to  a  road  is  made  (even  where  it  is  inclosed  and  separated 
from  the  land  adjoining)  it  appears  to  me  that  the  prima  facie 
presumption  is,  that  the  land,  on  that  side  of  the  fence  on  which 
the  road  is,  passes  likewise  with  it.  Generally  speaking,  where 
an  inclosure  is  made,  the  party  making  it  erects  his  bank  and 

[  •308  ]  digs  *his  ditch  on  his  own  ground,  on  the  outside  of  the  bank. 
The  land  which  constitutes  the  ditch  in  point  of  law  is  a  part  of 
the  close,  though  it  be  on  the  outside  of  the  bank.!  And  if  some- 
thing further  is  done  for  his  own  convenience  when  that  which 
constitutes  the  fence  is  dug  out  from  his  land,  as,  for  instance,  if 
a  small  portion  of  uninclosed  land  near  a  public  or  private  way 
is  left  out  of  the  inclosure  to  protect  and  secure  the  occupation 
of  that  part  of  the  land  which  is  inclosed  that  in  point  of  law  is 
a  part  of  the  close  on  which  the  inclosure  is  made.  If  any  grant 
of  such  land,  being  copyhold,  had  been  made  before  the  inclosure, 
the  subsequent  grants  would  probably  continue  to  be  made  in  the 
same  way,  notwithstanding  the  inclosure,  and  all  the  land,  both 
within  and  without  the  inclosure,  would,  therefore,  pass  by  those 
grants.  It  seems  to  me,  therefore,  that  the  rule  that  waste  land 
near  a  highway  is  to  be  -piesumedprinid  facie  to  belong  to  the  owner 
of  the  inclosed  land  next  adjoining,  is  not  confined  to  a  case  where 
the  owner  of  that  land  is  a  freeholder,  but  extends  equally  to  cases 
where  the  owner  is  a  leaseholder  or  a  copyholder.  In  either  case 
evidence  may  be  given  to  rebut  the  prima  facie  presumption.  But 
it  is  of  considerable  importance  that  the  prima  facie  presumption 
should  be  constant  and  uniform,  and  not  left  to  depend  on  a  variety 
of  particular  circumstances,  some  of  which  may  be  beyond  the  time 
of  actual  memory,  although  not  beyond  the  time  of  legal  memory. 
t  Marshall  v.  Tayl(yr,  '9d,  1  Ch.  641,  C.  A. 
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LiTTLEDALE,  J.  :  DOB  d. 

Pbino 
I  am  entirely  of  the  same  opinion.     If  any  act  of  ownership     ^    r. 

by  the  lord  of  the  manor  be  proved,  then  there  will  be  an  end  of 
any  presumption  ;  but  where  no  such  act  of  ownership  is  proved, 
I  think  the  presumption  does  arise  that  the  waste  belongs  to  the 
*owner  of  the  adjoining  land.    It  is  not  very  likely  that  the  lord      [  ^309  ] 
should  exercise  any  acts  of  ownership  on  these  small  strips  of 
land  where  there  is  little  herbage  for  cattle  to  depasture  upon, 
and  where  there  are  no  trees  growing.    It  is  admitted  that  the 
presumption  is  in  favour  of  the  owner  of  the  adjoining  land  where 
he  is  a  freeholder,  and  I  think  very  reasonably  so.    We  do  not 
know  the  origin  of  these  rights.    In  all  probability  the  rule  that 
the  presumption  is  to  be  in  favour  of  the  owner  of  the  adjoining 
land  has  arisen  from  its  being  a  matter  of  convenience  to  the 
owners  of  adjoining  land,  and  to  prevent  disputes  as  to  the  precise 
boundaries  of  property.    If  the  rule  of  presumption  as  to  the 
right  of  ownership  applies  to  every  freeholder,  I  see  no  reason 
why  it  should  not  apply  to  a  copyholder.     Suppose  the  road  were 
made  through  ancient  copyhold  land,  the  copyholder  would  have 
a  right  to  have  his  copyhold  renewed  (if  he  was  tenant  in  fee- 
simple)  to  the  same  extent  as  he  had  it  before.    If  before  the 
road  was  made  his  copyhold  extended  to  the  line-which  afterwards 
was  the  middle  of  the  road,  he  would  have  a  right  to  have  his 
copyhold  renewed  in  the  same  way  as  before.    There  is  no  reason, 
therefore,  why  the  same  presumption  should  not  be  made  in  his 
case  as  well  as  in  that  of  a  freeholder.    The  same  rule  will  apply 
if  the  road  be  made  through  the  waste  of  a  manor.    In  that  case 
if  the  lord  of  the  manor  intends  to  reserve  his  right  to  the  unin- 
closed  land  near  the  road,  he  must  take  care  to  do  it  by  exer- 
cising acts  of  ownership  upon  it.    And  if  the  lord  of  the  manor 
make  a  conveyance  in  fee,  and  grant  his  freehold,  the  same  rule 
will  apply  as  in  other  cases.    It  would  be  extremely  inconvenient 
if  a  different  rule  of  presumption  were  to  prevail  according  as  the 
adjoining  *land  is  freehold,  copyhold,  or  leasehold.    If,  according      [  'sio  ] 
io  the  argument  urged  in  this  case,  the  presumption  does  not 
apply  to  copyholders,  for  the  same  reason  it  will  not  apply  to  a 
leaseholder.    For  a  copyholder  stands  in  the  same  relation  to  the 
lord  of  the  manor  as  a  leaseholder  does  to  a  freeholder.    I  think 
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Doe  cU       it  is  convenient  and  reasonable  that  the  presumption  should  be 
Pbino 
r,  the  same  in  the  case  of  a  copyholder  as  it  is  in  that  of  a 

Pbabsbt.     freeholder.    This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 

m  ■ 

1827.  ARLETT  V.  ELLIS,  8HEFF0RD  and  OTHERS.t 

1829.  (7  Bam.  &  Cress.  346—378;  S.  C.  9  Dowl.  &  By.  897 ;  5  L.  J.  K  B.  391  ; 

on  further  proceedings,  9  B.  &  C.  671—690.) 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  treading' 
down  tiie  grass,  &c.  and  breaking  and  destroying  the  hedges  and  fences 
of  the  plaintiff,  &c.  The  defendants,  as  to  all  the  trespasses,  pleaded 
that  the  plaintiff's  close  was  parcel  of  the  manor  of  C,  and  that  a  certain, 
messuage  and  four  acres  of  land  was  parcel,  and  a  customary  tenement 
of  that  manor,  and  that  there  is,  and  from  time  whereof,  &c.  there  hath 
been  a  custom  within  the  manor,  that  the  customary  tenant  of  that 
tenement  shall  have  common  of  pasture  upon  the  plaintiff's  close.  That 
J.  S.,  being  seised  of  the  said  customary  tenement,  haying  occasion  ta 
use  his  common  of  pasture,  entered  the  dose  in  which,  &c.,  and  put  his 
cattle  in,  and  because  the  hedges  and  fences  had  been  improperly  erected, 
defendant  threw  them  down.  The  plaintiff,  in  his  replication,  took  issue 
upon  the  custom,  and  new  assigned  that  the  defendant  entered  for  other 
piuposes  than  those  mentioned  in  the  plea :  Held,  first,  that  upon  the 
issue  joined  upon  the  replication,  the  plaintiff  was  at  liberty  to  prove  a 
custom  for  the  lord  of  the  manor  to  inclose  parcels  of  the  waste,  and  a 
grant  to  him  of  the  locus  in  quo  under  the  custom,  and  that  it  was  not 
necessary  that  that  custom  should  be  specially  replied. 

Held,  secondly,  that  a  custom  for  the  lord  of  a  manor  to  inclose  the 
waste  without  limit  or  restriction,  being  inconsistent  with  the  rights  of 
the  commoners,  was  bad  in  point  of  law,  but  that  a  custom  to  inclose 
(even  as  against  common  of  turbary,)  parcels  of  the  waste,  leaving  a 
sufficiency  of  common,  was  good,  and  that  it  lay  on  the  lord,  or  his 
grantee,  fo  shew  that  a  sufficiency  of  common  was  left 

When  the  lord  or  his  grantee  erects  fences  upon  the  common,  the 
commoner  may  by  law  destroy  the  fences,  and,  therefore,  the  fact  of  the 
defendant's  having  entered  upon  the  plaintiff's  close,  and  thrown  down 
the  whole  of  the  fences  which  he  had  erected,  when  they  might  have 
entered  upon  the  close  without  throwing  down  any  part  of  the  fences, 
was  held  not  to  be  evidence  that  they  entered  for  other  purx>08es  than 
those  mentioned  in  the  plea,  and  did  not  warrant  the  jury  in  finding  a 
verdict  for  the  plaintiff  on  the  new  assignment. 

Declaration  stated,  that  on,  &c.  the  defendants  broke  and 
entered  a  certain  close  of  the  plaintiff,  at  the  parish  of  Yately,  in 

t  This  case  has  been  cited  and  fol-  mention  RobtrUon  v.  Hartopp  (1889) 

lowed  in  several  of  the  modern  cases  43    Ch.    Div.   484,   59   L.    J.   Ch. 

relating  to  commons,  of  which  it  will  553. — B.  C. 
be  sufficient,  as  a  clue  to  the  rest,  to 
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the  county  of  Soathampton,  and  forced  and  broke  open,  and      aslett 

broke  to  pieces  the  plaintiff's  gates,  standing  and  being  in  and       elub. 

upon  the  dose ;  and  with  feet  in  walking  trod  down,  &c.  the 

grass  of  the  plaintiff  there  growing  and  being ;  and  broke  down, 

prostrated,  and  destroyed  the  hedges  and  fences  of  the  plaintiff 

there  standing  and  being ;  and  also  cast  and  threw  divers  large 

quantities  of  earth,  stones,  and  rubbish,  into  and  upon  the  close 

of  the  plaintiff;  and  by  means  of  the  premises  prevented  the 

plaintiff  from  having  the  use,  benefit,  and  enjoyment  of  his  close 

and  his  hedges  and  fences,  in  so  large  and  ample  a  manner  as  he 

might  and  would  otherwise  have  done,  to  wit,  at,  &c.    Plea,  as 

to  all  the  trespasses,  that  the  close  in  which,  &c.  before  and  at 

the  said  several  times  when,  &c.  was  and  is  "^^within  and  parcel      [  *U7  ] 

of  the  manor  and  hundred  of  Crondall ;   and  that  a  certain 

messuage  and  four  acres  of  land  with  the  appurtenances,  at  the 

said  several  times  when,  &c.  were,  and  from  time  immemorial 

have  been  within  and  parcel  of  the  said  manor  and  hundred  of 

Crondall,  and  a  customary  tenement  of  that  manor  demised  and 

demiseable  by  copy  of  the  Court  rolls ;  that  within  the  manor 

there    is  and  from  time  whereof,  &c.  hath  been  an  ancient 

custom  there  used  and  approved  of,  that  every  customary  tenant 

of  the  said  customary  tenement,  from  time  whereof,  &c.  have, 

and  each  of  them  hath  had,  used,  and  been  accustomed  to  have, 

and  still  of  right  ought  to  have,  for  himself  and  his  farmers, 

occupiers  of  such  customary  tenements,  common  of  pasture  in, 

upon,  and  throughout  the  said  close  in  which,  &c.  for  all  their 

commonable  cattle  levant  and  couchant.    The  plea  stated  a  grant 

of  the  customary  tenement  by  the  lord  of  the  manor  of  the  said 

customary  tenement,  to  J.  Shefford ;  that  J.  Shefford  entered  and 

became  seised  thereof  in  his  demesne,  as  of  fee,  at  the  will  of  the 

lord  of  the  said  manor  and  hundred,  according  to  the  custom  of 

the  manor  and  hundred,  and  at  the  several  times  when,  &c.  was  in 

the  actual  occupation  thereof,  and  entitled  to  such  common  of 

pasture  as  aforesaid,  wherefore  the  defendant  J.  Shefford  at  the 

said  several  times  when,  &c.  having  occasion  to  use  his  common 

of  pasture  in  his  own  right,  and  the  other  defendants  as  his 

servants,  and  by  his  command  at  the  said  several  times  when, 

&c.  entered  the  said  close  in  which,  &c.  in  order  to  put,  and  did 
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ablett      then  and  there  put  into  and  upon  the  same  his  cattle,  being  his 

Ellis.  J-  Shefford's  commonable  cattle,  &c.  and  to  use  the  said  common 
of  pasture  of  him  J.  Shefford  there,  and  in  so  doing  they  the  said 

[  ^348  ]  defendants  *with  their  feet  in  walkings  trod  down  a  little  of  the 
grass,  and  because  the  said  hedges  and  fences  had  been  wrong- 
fully erected,  and  were  wrongfully  standing  and  being  in  and 
upon  the  said  close,  in  which,  &c.  (so  that  without  pulling  down 
and  destroying  the  hedges  and  fences,  the  defendant  J.  Shefford, 
could  not  use  or  enjoy  his  said  common  of  pasture,  in  and 
throughout  the  said  close  in  which,  &c.  in  so  ample  and  beneficial 
a  manner  as  he  otherwise  might  and  would  and  ought  to  have 
done),  he  J.  Shefford,  in  his  own  right,  and  the  other  defendants, 
as  his  servants  pulled  down,  and  a  little  destroyed  the  said 
hedges  and  fences,  and  in  so  doing  unavoidably  cast  and  threw 
the  said  earth,  stones,  and  rubbish  into  and  upon  the  said  close, 
doing  no  unnecessary  damage  to  the  plaintiff  or  the  said  hedges 
or  fences  on  the  occasions  aforesaid.  The  third  plea  claimed  a 
right  of  common  of  turbary  upon  the  close,  to  cut,  dig,  and  take 
turf.  The  replication  took  issue  upon  the  custom,  and  new  as- 
signed, that  the  defendants,  on  other  and  different  occasions  and 
for  other  purposes  than  those  in  the  said  pleas  respectively 
mentioned,  or  any  or  either  of  them,  and  in  a  greater  degree  and 
to  a  greater  extent,  and  with  more  force  and  violence  than  was 
necessary  for  abating  and  removing  the  said  supposed  stoppages 
and  obstructions  in  the  said  pleas  respectively  mentioned,  com- 
mitted the  several  trespasses.  The  defendants  joined  issue  on 
the  replication,  and  pleaded  not  guilty  to  the  new  assignment. 
At  the  trial  before  Park,  J.,  at  the  Spring  Assizes  for  the  County 
of  Hants,  1827,  the  plaintiff  proved,  by  the  deputy  steward  of  the 
manor  of  Crondall,  a  grant  by  the  rod,  of  the  Slst  of  October, 
1825,  made  to  him  by  the  Dean  and  Chapter  of  Winchester, 

[  '349  ]  lords  of  *that  manor,  of  two  acres  of  land,  bounded  on  the  north 
by  the  park  pales  of  the  plaintiff ;  on  the  south,  by  the  western 
road ;  on  the  east,  by  the  tithing  of  Hawley,  and  a  house  and 
garden  belonging  to  one  Curley;  and  on  the  west  by  a  road 
leading  to  Yately,  part  of  the  waste  of  the  manor;  to  hold 
to  the  plaintiff,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  manor,  at  the  yearly  rent  of  2s.  6d.^  and  all  other 
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bordens  and  services,  and  the  plaintiff  paid  a  fine  of  8Z.  and  was      ablett 
admitted  tenant.    It  was  proved  that  the  plaintiff,  in  February,       eiIib. 
1826,  began  to  inclose  the  piece  of  ground,  and  made  an  embank- 
ment ;  and  that  before  the  inclosore  was  completed  the  defend- 
ants, on  the  7th  of  March,  entered  upon  the  land  and  threw 
down  the  embankment.    There  was  neither  turf  fit  for  fuel  nor 
pasture  on  the  land  in  question;   and  the  defendants  had  no 
cattle  with  them,  nor  any  instrument  to  cut  turves.    They  might 
have  entered  upon  the  common  and  upon  the  piece  of  land  in 
question,  and  turned  on  their  cattle,  without  throwing  down  the 
embankment.    The  defendants  then  gave  evidence  in  support  of 
the  right  of  common  of  pasture  and  of  turbary  claimed  in  the  pleas. 
The  plaintiff  in  reply,  in  order  to  prove  a  custom  by  the  lord  to 
inclose  ])arcels  of  the  waste,  produced  in  evidence  the  Court  rolls, 
containing  entries  of  various  grants  of  parcels  of  the  waste  made 
by  the  lords  of  the  manor,  from  the  year  1650  to  the  time  of  the 
trial.     It  did  not  appear,  on  the  face  of  the  grants,  that  they 
were  made  with  the  consent  of  the  homage,  or  that  a  sufficiency 
of  common  remained  for  the  commoners.    It  was  contended  by 
the  defendant's  counsel,  that  this  evidence  was  not  admissible 
upon  the  issue  joined  in  this  case,  that  issue  being,  whether  the 
custom   stated  *in  the  plea  existed ;  and  assuming  that  the       [  *850  ] 
evidence  was  admissible,  the  custom  itself  being  without  limit  or 
restriction  was  void.    The  plaintiff's  counsel  then  urged,  that  the 
plaintiff,  at  all  events,  was  entitled  to  a  verdict  upon  the  new 
assignment,  because  it  appeared  clearly  upon  the  evidence,  that 
the  defendants,  by  pulling  down  the  bank,  had  done  more  than 
was  necessary  to  assert  the  right  of  common.    The  learned 
Judge  left  three  questions  to  the  jury;  first,  whether  the  defend- 
ants had  established  the  right  of  common,  of  pasture,  and  of 
turbary  stated  in  the  pleas;    the  jury  found  that  they  had. 
Secondly,  whether  there  was  within  the  manor  a  custom  for  the 
lord  to  make  grants  of  parcels  of  the  waste  without  limit  or 
restriction;    the  jury  found  that  there  was  such  a  custom. 
Thirdly,  whether  the  defendants  had  done    more    than    was 
necessary  for  asserting  the  right  of  common,  of  pasture,  and  of 
turbary.    The  learned  Judge,  in  his  address  to  the  jury  upon 
this  latter  point,  observed  that  it  appeared  upon  the  evidence  that 
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ablbtt  there  was  neither  turf  nor  pasture  upon  the  land  in  question,  and 
Ellis.  that  the  defendants  pulled  down  the  mound,  which  it  was  not 
necessary  for  them  to  do  in  order  to  assert  the  right  of  common. 
The  jury  found  that  the  defendants  did  more  than  was  necessary 
for  the  purpose  of  asserting  their  right  of  common.  The  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
Is.  damages,  but  reserved  liberty  to  the  defendants  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  the 
evidence  of  the  custom  to  inclose  ought  not  to  have  been 
received,  or  if  that  custom  was  void ;  and  it  was  agreed  that  the 
Court  should  (as  they  thought  fit)  order  a  verdict  to  be  finally 
[  *35i  ]  entered  for  the  plaintiff  or  the  defendants  on  all  or  any  *of  the 
issues.  Selwyn  in  Easter  Term  last  obtained  a  rule  nisi  for  a 
new  trial,  and  cited  Proud  v.  Hollis\  to  shew  that  the  defendant 
had  not  done  more  than  he  was  entitled  to  do  in  the  exercise  of 
his  right  of  common,  and,  consequently,  that  the  verdict  for  the 
plaintiff  on  the  new  assignment  ought  to  be  set  aside.  Secondly, 
assuming  that  the  lord  might  inclose,  the  right  to  inclose, 
whether  considered  as  a  reserved  right  of  the  lord  at  the  time  of 
the  grant,  or  a  right  founded  on  immemorial  usage,  ought  to 
have  been  replied  specially,  and  it  ought  to  have  been  averred 
that  a  suf&ciency  of  common  was  left.  This  course  was  adopted 
in  Dvberley  v.  Page, I  Clarkson  v.  Woodhouse,^  Shakespear  v. 
Peppin^f,  and  Grant  v.  Gunner.^  But,  thirdly,  the  lord  cannot 
establish  such  a  reserved  right :  Badger  v.  Ford  A  ^  It  is  true, 
that  in  Folkard  v.  Hemmettll  Lord  Chief  Justice  De  Grey 
alludes  to  such  a  right  as  existing  in  the  manor  of  Hampstead ; 
but  there  it  was  the  custom  for  the  homage  to  survey  the  spot 
before  the  inclosure,  and  to  make  their  report.  But  considering 
it  as  a  custom,  it  is  unlimited  in  its  nature,  and  undefined  in  its 
terms,  and  goes  to  the  destruction  of  the  whole  common,  and, 
however  ancient,  is  bad  in  this  view  of  it :  Wilson  v.  WiUes.^^ 

P.  Williams  and  Follett,  for  the  plaintiff.     ♦     *     ♦ 

t  1  B.  &  C.  8.  ft  22  R.  E.  331  (3  B.  &  Aid.  153). 

t  2  T.  R.  391.  tt  5  T.  B.  417. 

§  6  T.  R.  412,  n.  §§  8  R.  R.  604  (7  East,   127 ;   3 

II  3  R.  R.  330  (6  T.  R.  741).  Smith,  167). 
If  10  R.  R.  562  (1  Taunt.  435). 
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E,  Lawe$f  Serjt.  and  Seltcyn^  contra  ^  were  desired  by  the  Ablktt 
CouBT  to  confine  their  argoment  to  the  point  on  the  new  assign-  ellis. 
ment*     ♦     *     *  [359] 

Batlbt,  J. :  [  361  ] 

I  think  that  the  role  for  a  new  trial  ought  to  be  made  absolute. 
The  question  upon  which  I  have  entertained  the  greatest  difficulty 
during  the  argument  is,  whether  the  plaintiff  is  entitled  to  retain 
his  ^verdict  upon  the  new  assignment  ?  and  upon  the  whole  I  [  *S62  ] 
think  that  he  is  not.  The  authorities  cited  from  Brooke's 
Abridgment  and  the  Year  Book  satisfy  my  mind»  that  where  a 
fence  has  been  erected  upon  a  common,  inclosing  and  separating 
parts  of  that  common  from  the  residue,  and  thereby  interfering 
with  the  rights  of  the  commoners,  the  latter  are  not  by  law 
restrained,  in  the  exercise  of  those  rights,  to  pulling  down  so 
much  of  that  fence  as  it  may  be  necessary  for  them  to  remove 
for  the  purpose  of  enabling  their  cattle  to  enter  and  feed  upon 
the  residue  of  the  common,  but  that  they  are  entitled  to  consider 
the  whole  of  that  fence  so  erected  upon  the  common  as  a  nuisance, 
and  to  remove  it  accordingly.  Those  authorities  shew  that  there 
is  an  essential  distinction  between  this  case  and  that  of  Sadgrove 
V.  KirbyA  The  fences  placed  upon  the  common  in  this  case 
were,  prima  facie,  as  against  the  commoners,  wrongfully  and 
illegally  placed  there,  and  a  nuisance  which  they  might  abate ; 
but  the  trees  growing  upon  the  common,  in  Sadgrove  v.  Kirby, 
were  not,  privid  facie,  illegally  growing  there ;  for  the  lord,  as 
owner  of  the  soil  had,  primd  facie,  a  right  to  plant  and  to  have 
those  trees  there ;  and  the  trees  would  not  become  wrongful  as 
against  the  commoners,  unless  it  were  by  their  injuring  their 
easement,  and  not  leaving  them  a  sufficiency  of  common  for  their 
cattle.  The  lord,  by  granting  rights  of  common  upon  his  waste, 
does  not  thereby  exclude  himself  or  his  tenants  from  all  use  of 
the  waste  on  which  the  right  of  common  is  to  be  exercised,  but 
merely  grants  to  others,  in  common  with  himself  and  his  tenants, 
certain  rights  upon  that  waste.  All  that  the  lord  has  not  granted 
remains  in  him.  He  *may  therefore  apply  the  waste  to  any  [  'ses  ] 
purposes  not  inconsistent  with  the  rights  which  he  has  previously 

t  3  B.  B.  239  (6  T.  B.  483). 
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arlett  granted  to  the  commoners.  One  mode  by  which  he  may  make 
Ellis.  ^^s  waste  beneficial  to  himself  is,  by  planting  trees  on  it.  They 
may  also  be  beneficial  to  the  commoners,  by  affording  shade  to 
the  cattle  at  particular  periods  of  the  year.  He  may  also  exercise 
his  right  by  turning  in  rabbits,  provided  he  leave  a  sufficiency  of 
common  for  the  commoners.  The  turning  rabbits  on  the  com- 
mon is  an  act  not  primd  facie  injuriosum.  It  is  primd  facie  in 
the  exercise  of  his  legal  rights,  as  owner  of  the  soil.  It  was 
therefore  properly  decided,  in  Sadgrove  v.  Kirhy,\  and  Cooper  v. 
Mar^halyX  that  a  commoner  in  such  a  case  is  not  to  take  upon 
himself  to  decide  that  the  trees  or  rabbits  on  a  common  are  a 
nuisance,  and  to  cut  the  trees  down  or  destroy  the  rabbits,  but 
that  he  is  bound  in  the  first  instance  to  bring  his  action,  and  to 
establish  to  the  satisfaction  of  a  jury  they  are  a  nuisance.  If 
that  be  a  sound  distinction  between  those  cases  and  the  present, 
what  was  the  principle  upon  which  the  verdict  was  given  for  the 
plaintiff  on  the  new  assignment  ?  The  jury  seem  to  have  been 
of  opinion,  that  the  defendant  had  done  more  than  was  necessary 
for  the  purpose  of  asserting  the  right  of  common;  and  if  the 
decision  in  Sadgrove  v.  Kirby  were  to  govern  the  present  case, 
and  the  erection  of  the  fence  were  an  act  which  the  lord  and  his 
grantee  primd  faci£  had  a  right  to  do,  the  defendants  would  have 
done  more  than  was  necessary  for  the  purpose  of  using  the  right 
of  common,  if  they  had  pulled  down  any  part  of  the  bank  or 
fence,  because  there  was  an  opening  by  which  they  might  have 
[  *364  ]  entered  upon  the  plaintiff's  '''close ;  but  if  the  whole  of  that  bank 
or  fence  were  a  nocumentum  injuriosuni,  which  the  defendants,  in 
the  exercise  of  their  rights  of  common,  were  justified  in  removing, 
the  verdict  of  the  jury,  that  they  had  done  more  than  was  neces- 
sary for  the  purpose  of  asserting  their  rights,  could  not  be  well 
founded.  It  seems  to  me,  that  the  verdict  upon  the  new  assign- 
ment was  founded  upon  the  notion,  that  the  defendants,  in  pulling 
down  the  fence,  had  done  something  more  than  they  had  a  right 
to  do  in  asserting  their  rights  of  common.  But  the  authorities 
shew,  that  they  had  not  done  more  than  by  law  they  were  entitled 
to  do.  I  think,  therefore,  that  the  jury  were  not  warranted  in 
coming  to  the  conclusion,  that  the  defendant  entered  the  close 
t  3  R.  R.  239  (6  T.  R.  483).  t  1  Burr.  259. 
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ior  other  purposes  than  those  mentioned  in  the  pleas,  and  that  ablett 
the  verdict  for  the  plaintiff  upon  the  new  assignment  is  not  ellis. 
-warranted  by  the  evidence. 

The  next  question  is,  whether  the  plaintiff  be  entitled  to  recover, 
on  the  ground  that  he  has  proved  a  custom  for  the  lord  to  inclose 
parcels  of  the  waste  ?  and  that  raises  the  great  question  in  this 
case,  whether  the  lord  had  any  such  right  ?  The  lord  had  granted 
to  the  plaintiff  a  particular  spot,  parcel  of  a  large  waste.  The 
defendants  had  a  right  of  common  on  the  waste,  including  the 
space  of  land  granted  to  the  plaintiff,  unless  that  spot  had  been 
legally  separated  from  the  residue  of  the  manor  by  the  lord.  I 
have  no  difficulty  in  saying,  that  if  it  were  legally  separated,  the 
plaintiff  had  a  sufficient  possession  to  entitle  him  to  maintain 
trespass.  The  possession  of  the  whole  waste,  notwithstanding 
the  right  of  common,  remains  in  the  lord;  and  if  he,  in  the 
manner  warranted  by  the  custom,  transfers  the  possession  to  the 
plaintiff,  and  the  latter  enters,  then  he  becomes  ^possessed,  and  [  *365  ] 
acquires  a  lawful  possession,  as  against  the  lord  ;  and  the  right 
of  the  commoners  to  turn  their  cattle  over  that  land,  as  well  as 
the  residue  of  the  waste,  is  perfectly  consistent  with  the  right  of 
possession  being  vested  and  perfected  in  him. 

Then,  as  to  the  right  of  the  lord  to  inclose  the  land  in  question, 
and  to  grant  a  perfect  title  to  the  plaintiff,  it  was  insisted,  first, 
that  the  lord  had  an  unlimited  and  unrestricted  right,  (founded 
upon  a  custom  in  this  particular  manor,)  to  abridge  the 
rights  of  the  commoners,  and  to  confer  in  severalty,  upon  any 
person  from  time  to  time,  such  portions  of  the  waste  as  he  in  his 
discretion  should  think  fit ;  it  seems  to  me,  that  such  a  right  is 
utterly  inconsistent  with  an  existing  right  of  common ;  for  the 
lord  might  by  degrees  inclose  the  whole  of  the  waste,  and  so 
annihilate  the  right  of  the  commoners.  Badger  v.  Ford^  is  an 
authority  upon  that  point;  but  had  there  been  no  authority, 
I  should  have  thought,  that  wherever  it  is  once  estabUshed  that 
a  right  of  common  has  existed  from  time  immemorial,  such  a 
privilege  or  custom  in  the  lord  cannot  by  law  be  supported, 
because  it  would  be  in  destruction  of  that  right  of  common.  All 
the  authorities  which  have  been  cited  in  support  of  such  a  right 

t  22  B.  B.  331  (3  B.  &  Aid.  153). 
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ablbtt  are  distinguishable  from  the  present  case.  The  right  claimed 
Ellis.  ^^  ^  sever  and  take  away  permanently  from  the  common  a 
beneficial  part  of  it,  so  as  to  deprive  the  commoner  of  any 
power  or  right  over  that  part.  In  Bateson  v.  Green\  there 
had  been  from  time  immemorial  an  usage  for  the  lord  to  dig 
clay  upon  the  waste;  and  that  was  held  to  be  evidence  to 
shew,  that  when  he  granted  out  the  right  of  common  to  the 
[  *S66  ]  commoners  he  reserved  to  himself  the  right  of  ^digging  clay. 
The  extent  to  which  it  had  been  carried  in  that  case  did  not 
appear  to  be  unreasonable.  Lord  Kentok,  in  delivering  judg- 
ment, intimated  that  there  was  no  evidence  to  shew  that  the  right 
had  been  more  exercised  of  late  years  than  formerly.  Now  the 
lord,  by  digging  for  clay,  takes  from  the  land  a  product  of  a 
particular  species,  but  the  land  afterwards  remains  capable  of 
yielding  food  fit  for  the  feeding  of  cattle.  Indeed  it  frequently 
happens,  that  land,  besides  the  support  which  it  yields  for  the 
food  of  man  or  of  cattle,  has  within  it  some  valuable  product, 
as  marl  or  limestone,  which  it  is  desirable  for  the  owner  of  the 
waste  to  obtain ;  and  it  is  not  unreasonable  that  the  lord  of  a 
manor,  when  he  grants  rights  on  that  land,  should  reserve  to 
himself  the  right  of  taking  such  marl  or  limestone.  But  when  he 
takes  them,  he  does  not  permanently  deprive  the  commoners  of 
that  benefit  which  they  are  entitled  to  derive  from  the  surface  of 
that  part  of  the  land  from  which  the  marl  or  limestone  is  so 
taken.  A  case  of  that  sort  is  distinguishable  from  the  present, 
because  the .  lord  still  leaves  for  the  benefit  of  the  commoner 
something  capable  of  yielding  food  for  his  cattle.  The  user  of 
the  privilege  by  the  lord  from  time  to  time  is  evidence  to  shew 
that  he  reserved  that  right  to  himself ;  and  the  nature  of  the 
substance  which  is  taken  from  the  earth  shews  that  such  reserva- 
tion was  not  unreasonable.  The  exercise  of  such  a  right  will  no 
doubt  interfere  with  the  privilege  of  the  commoners  during  the 
time  the  produce  is  taken  from  the  earth,  and  until  the  surface 
reproduces  pasturage.  But  the  distinction  between  that  case  and 
the  present  is,  that  here  the  commoner  is  wholly  and  permanently 

X  5T.  E.411.     [Overruled,  fri7<ow      Hartopp  (1889)  43  Ch.  D,  484,  59 
V.  OranviUe  (1844)  5  Q.  B.  701,  729,      L.  J.  Ch.  553.] 
13  L.   J.  Q.  B.    193;    Robertson  v. 
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deprived  of  the  benefit  of  a  quantity  of  land,  whereas  in  that  "'"case  ablktt 
the  land  was  only  taken  away  for  a  certain  period.  The  case  of  bllib. 
ClarkBon  v.  Woodhoute  is  distinguishable  from  the  present.  The  [  *367  ] 
qnestion  in  liiat  case  was  on  the  record,  and  came  on  for  argu- 
ment on  motion  in  arrest  of  judgment.  That  was  an  action 
of  tresi^ass  for  breaking  and  entering  the  plaintiff's  close  in 
Stalmine,  in  the  county  of  Lancaster.  The  defendant  by  his 
pleas  claimed,  in  right  of  an  ancient  messuage  in  Stalmine, 
common  of  pasture  and  of  turbary.  The  plaintiff  relied  upon 
a  grant  of  parcel  of  the  waste.  The  right  claimed  by  the  defen- 
dant would  be  exercised  on  those  portions  of  the  waste  which 
yielded  pasture  and  turbary  respectively.  When  the  grants  of 
common  were  first  made,  it  is  probable  that  pasturage  would  be 
confined  to  those  places  which  yielded  pasture,  and  that  that 
quantity  was  deemed  sufficient  for  the  cattle  of  all  the  com- 
moners. The  right  stated  in  the  replication  was,  not  to  withdraw 
from  the  commoners  any  portion  of  the  pasture  or  turf  land,  but 
that  the  owner  should  assign  to  particular  individuals  a  particular 
portion  of  moss  land,  and  that  they  should  work  upon  that,  and 
not  elsewhere,  until  all  the  turbary  should  be  exhausted,  and 
then  that  the  owner  might  inclose.  The  words  are,  ''  So  long  as 
any  turbary  remained  or  should  remain  in  such  respective  moss- 
dales  ;  and  when  and  so  often  as  the  turbary  of  such  moss-dales 
so  assigned,  &c.  had  been  got  and  cleared  therefrom  by  such 
digging  and  getting  of  turves  for  the  purposes  aforesaid,  the 
owners  of  the  said  waste  for  the  time  being,  for  all  the  time 
whereof,  &c.  had  inclosed  and  approved,  &c.  to  themselves  all 
such  moss-dales  or  parts  of  the  said  waste  called  Stalmine  Moss 
as  had  been  or  should  be  cleared,  to  hold  the  same  so  inclosed  at 
their  pleasure  in  severalty  for  ever  afterwards,  freed  and  *dis-  [  *368  ] 
•charged  from  all  common  of  pasture  and  turbary  thereon."  The 
fail  meaning  of  the  custom  to  inclose  stated  upon  that  record 
seems  to  me  to  be  that  when  the  land  was  exhausted  and  incap- 
able of  producing  any  more  turf,  the  owner  of  the  same  might 
inclose ;  for  until  it  was  so  rendered  incapable  of  yielding  more 
turf,  it  could  not  be  truly  said  that  the  turbary  was  all  got  and 
•cleared  therefrom ;  and  if  that  be  the  true  meaning  of  the  custom 
^here  stated,  then  it  only  amounts  to  this,  that  when  particular 
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ablbtt  portions  of  the  land  which  have  been  destined  for  turbary  ceased 
Elus.  to  ^ftve  the  power  of  producing  turbary,  the  owner  should  be  at 
liberty  to  take  that  portion  to  himself.  That  case,  therefore,  is 
distinguishable  from  the  present,  because  the  owner  of  the  waste 
there  did  not  take  away  from  the  commoners  any  thing  which 
had  been  originally  appropriated  to  them  for  the  purposes  of 
pasture  or  turbary.  In  Folkard  v.  Hemmett,\  the  grant  of  the 
soil  was  made  by  the  lord  with  the  consent  of  the  homage.  Now 
the  homage  are  persons  associated  together  at  the  lord's  Cioart 
(at  which  all  the  tenants  of  the  manor  may  attend)  to  act  as 
between  the  lord  and  his  tenants.  Being  tenants  themselves,  it 
is  not  very  likely  that  they  will  lean  unfairly  towards  the  lord, 
and  if  the  homage  say,  therefore,  that  a  grant  shall  be  made 
(assuming  that  the  lord  has  a  right  to  grant  wherever  there 
is  more  land  than  is  necessary  for  the  purpose  of  the  commoners), 
it  may  be  reasonably  presumed,  that  the  homage  have  given 
their  consent  to  the  grant  only  when  it  is  clear  that  the  land 
granted  may  be  taken  by  the  grantor,  without  interfering  with 
the  rights  of  the  commoners ;  and,  on  the  other  hand,  it  may 
[  •seo  ]  be  fairly  presumed  that  the  homage  would  never  consent  *to 
any  part  of  the  common  being  taken  away  from  the  tenants, 
unless  they  were  satisfied  that  sufficient  remained  for  the 
commoners.  That  case,  therefore,  is  distinguishable  from  the 
present :  there,  the  grant  was  made  with  the  consent  of  the 
homage ;  here,  it  is  done  by  the  act  of  the  lord  himself. 

I  have  no  difficulty  in  saying  that,  in  my  judgment,  the  lord 
has  rights  of  his  own  reserved  upon  the  waste;  I  do  not  say 
subservient  to,  but  concurrent  with,  the  rights  of  the  conmioners. 
He  has  a  right  to  stock  the  common,  and  to  every  benefit  to  be 
derived  from  the  soil,  not  inconsistent  with  the  rights  of  com- 
moners. And  when  it  is  ascertained  that  there  is  more  common 
than  is  necessary  for  the  cattle  of  the  commoners,  the  lord,  as  it 
seems  to  me,  is  entitled  to  take  that  for  his  own  purposes.  That 
is  the  principle  upon  which  the  Statute  of  Mertont  is  founded. 
The  lord  has  a  right  to  approve,  not  as  lord,  but  as  owner  of  the 
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sofl.  Glover  v.  Lane*  shews  that  the  owner  of  the  soil,  whether  armtt 
lord  or  not,  may  make  such  an  approvement.  It  seems  to  me  ellib. 
that  the  lord's  right  is  this :  he  may  approve  provided  he  leave 
sofficiency  of  common  of  pasturage  for  all  the  cattle  which  are 
entitled  to  feed  upon  it.  The  common  may  originally  have  been 
destined  for  a  definite  number  of  cattle,  or  for  all  cattle  levant 
and  couchant  upon  certain  lands.  Many  of  those  rights  may  be 
extingnished,  or  the  common  itself  may  produce  so  much  more 
herbage,  that' a  smaller  portion  of  that  common  may  be  sufficient 
for  depasturing  the  cattle  of  the  persons  entitled,  than  when  it 
was  originally  destined  *to  that  purpose.  Now,  whenever  that  is  [  'STO  ] 
the  case,  I  think  that  the  lord  has  a  right  to  inclose;  but  in 
order  to  justify  making  the  inclosure,  it  is  incumbent  upon  him 
or  his  grantee,  when  the  right  to  inclose  is  questioned,  to  shew 
that  there  is  sufficiency  of  common  left.t  In  all  the  cases  in 
which  the  right  of  the  lord  to  inclose  has  been  stated  on  the 
record,  there  has  been  an  allegation  that  he  left  sufficient 
common  for  the  commoners.  That  was  so  in  Glover  v.  Lane  and 
in  Grant  v.  Gunner.^  The  commoner  has  a  certain  right  over  the 
whole  of  the  waste ;  and  when  the  lord  abridges  that  right,  he 
ought  to  shew  that  he  has  done  that  which  the  law  requires  him 
to  do  before  he  abridges  the  right  of  the  commoner.  And, 
therefore,  I  am  of  opinion,  that  in  this  case,  it  ought  to  have  been 
submitted  to  the  jury  whether  there  was  or  was  not,  at  the  time 
when  the  lord  made  the  grant  of  the  locus  in  quo,  a  sufficiency 
of  common  left  for  all  the  persons  having  rights  of  common 
upon  the  waste  in  question.  The  right  of  the  lord  to  inclose 
must  depend  on  the  finding  of  the  jury  on  that  question.  It  is 
impossible  for  this  Court,  without  knowing  what  the  fact  is,  to 
say,  whether  the  verdict  ought  to  be  entered  for  the  plaintiff  or 
defendants. 

It  is  not  necessary  to  give  an  opinion  upon  the  question, 
whether  there  can  be  any  approvement  against  a  right  of 
common  of  turbary.  There  are,  undoubtedly,  authorities  to 
shew  that  the  owner  of  the  soil,  generally  speaking,  cannot 
approve  against  such  a  right.    In  this  manor,  however,  numerous 
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ablstt  instances  of  an  exercise  of  the  right  have  been  shewn,  and  in  all 
Ellis.  those  instances,  *persons  having  the  right  of  common  of  turbary 
[  *S7i  ]  must  have  been  excluded  from  the  parts  inclosed.  These 
inclosures  having  been  always  submitted  to,  may  establish  that, 
at  least  in  this  manor,  the  right  to  approve  does  exist ;  and  I 
think  that  such  right  may  reasonably  exist.  Common  of  turbary 
must  be  enjoyed  in  respect  of  ancient  messuages.  Many  of  those 
ancient  messuages  may  be  destroyed  and  others  not  substituted, 
and  it  would  be  unreasonable  that  the  whole  of  a  waste  should 
remain  uninclosed  so  long  as  a  single  commoner  in  respect  of  an 
ancient  messuage  should  continue  to  have  a  right  to  cut  turves 
on  the  common.  Without  giving  any  distinct  opinion  on  that 
point,  it  seems  to  me,  that  in  this  case,  there  was  sufficient 
evidence,  of  a  custom  for  the  lord  to  inclose,  to  take  this  out  of 
the  general  rule  which  is  laid  down  with  respect  to  common  of 
turbary;  and  that,  as  against  the  common  of  turbary  in  this 
case,  the  lord  may  have  a  right  to  inclose.  But,  inasmuch  as 
the  question,  whether  a  sufficiency  of  common  of  turbary  or 
pasture  was  left  for  the  commoner,  and  whether  the  turbary  left 
was  sufficiently  near  and  convenient  to  that  messuage  in  respect 
of  which  the  right  is  claimed,  has  not  been  submitted  to  the 
jury,  I  think  that  there  ought  to  be  a  new  trial. 

HOLROVD,  J. : 

I  am  of  the  same  opinion.  The  cases  of  Sadgrove  v.  Kirbyi 
and  Cooper  v.  Marshall  induced  me  to  think  for  a  considerable 
period  that  the  defendants  had  done  more  than  they  were 
justified  in  doing  in  order  to  use  the  right  of  common,  because  as 
[  •J72  ]  the  inclosure  was  not  completed,  they  might  have  entered  *upon 
the  locus  in  quo  to  exercise  their  right  of  common  without  throw- 
ing down  the  embankment ;  or  even  if  the  whole  space  had  been 
inclosed,  I  thought  that  they  would  have  been  justified  only  in 
making  an  opening  to  enable  them  to  enter  and  exercise  the 
right  of  common  upon  the  locus  in  quo.  But  the  authorities 
cited  have  satisfied  my  mind  that  where  fences  are  wrongfully 
erected  upon  land,  subject  to  a  right  of  common,  the  commoner 
in  exercising  his  right  is  not  restricted  to  pulling  down  so  much 
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of  the  fence  as  it  may  be  necessary  for  him  to  remove  in  order  ablbtt 
to  enter  upon  the  locm  in  quo,  but  that  he  may  remove  the  bllxb. 
nocumentum  injuriosum.  I  think,  therefore,  that  the  commoner 
in  this  case  had  a  right  to  remove  the  whole  of  the  fences,  so  as 
to  restore  to  himself  that  right  of  common  which  might  be 
injured  by  their  continuance.  If  that  point  had  not  been  so 
established  by  the  authorities,  I  think  that  the  commoner  would 
have  had  a  right  to  do  no  more  than  restore  himself  to  the 
situation  of  exercising  his  right  of  common,  and  that  he  might 
have  done  so  without  pulling  down  the  fences. 

With  respect  to  the  right  of  the  lord,  I  cannot  accede  to  the 
doctrine  that  he  can  have  an  unlimited  right  by  custom  to 
inclose  common.  I  think  that  such  a  custom  would  be  void,, 
because  it  would  go  to  the  destruction  of  the  right  of  the  com- 
moners altogether.  It  would  be  inconsistent  with  that  rights 
and  with  the  grant,  which  from  the  usage  and  custom  must  be 
presumed  to  have  been  made  to  the  tenants  or  persons  entitled  to 
the  right  of  common.  The  cases  of  Bateson  v.  Oreen,\  Clarkson 
V.  Woodhousefl  and  Folkard  v.  Hermnett,^  *are  distinguishable  [  '373  ]~ 
from  the  present,  for  the  reasons  given  by  my  brother  Bayley. 
In  BaUsan  v.  Oreen  the  lord  was  exercising,  not,  strictly  speaking, 
a  right  of  common  (because  the  act  done  was  upon  his  own  soil)» 
but  a  right  of  getting  the  soil  for  his  own  benefit,  and  thereby 
enjoying  that  fair  share  of  th^  land  with  the  other  persons 
having  the  right  of  common.  In  that  case  it  appeared  in 
evidence  that  the  lord  had  been  accustomed  for  seventy  years, 
to  dig  clay-pits,  which  were  of  great  size,  and  were  not  filled  up- 
again ;  and  that  if  no  pits  had  been  dug,  there  was  not  sufficient. 
common  for  the  number  of  commoners.  The  question  considered 
by  the  Court  was,  whether  the  right  of  the  lord  to  dig  for  clay 
was  subservient  to  that  of  the  commoners  or  not,  and  the  Court 
decided  that  the  custom  shewed  the  right  of  the  commoner  to  be. 
subservient  to  that  of  the  lord ;  and  that  the  latter,  therefore,  had 
a  right  to  dig  clay  to  the  extent  to  which  he  had  been  used  to  do 
it,  although  the  right  of  the  commoner  was  thereby  abridged. 
That  is  a  very  different  thing  from  taking  the  land  from  the 
commoners  for  all  purposes,  and  depriving  them  of  any  benefit 
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ablett  of  it.  The  case  of  Clarkson  v.  Woodhotise^  is  distinguishable 
Ellis.  from  this  «pon  the  same  principle ;  and  the  case  of  FoUcard  v. 
HemmettX  upon  the  gromid  that  the  right  of  inclosure  could  not 
be  exercised  without  the  consent  of  those  persons  whose  rights 
would  be  affected  by  such  inclosure,  and,  therefore,  if  there  was 
a  consent  by  them,  it  would  be  conclusive,  not  only  against  them, 
but  against  those  whom  they  represented  at  the  time  when  they 
[  •374  ]  consented  to  the  grant.  The  exercise  of  the  right  *to  build  may 
have  been  injurious  to  the  commoners,  but  they  may  have 
received  compensation  for  any  injury  which  they  thereby  sus- 
tained. That  does  not  apply  to  a  case  where  the  lord  claims  by 
custom  the  right  to  inclose  and  take  from  the  common  any  part 
of  the  waste,  whether  it  be  injurious  to  the  commoners  or  not. 
I  incline  to  think  that  the  lord  may  by  custom  be  entitled  to 
grant  parcel  of  the  waste,  even  as  against  common  of  turbary  ; 
but  this,  his  right,  must  be  subservient  to,  and  not  injurious  to 
the  rights  of  the  commoners.  If  it  be  not  injurious  to  the  rights 
of  the  commoners,  the  lord  from  whom  their  interest  is  derived 
may  reasonably  make  use  of  a  part  of  the  waste,  and  his  so 
doing  ought  not  to  be  primci  fa^^ie  considered  an  injury  to  them, 
but  if  he  goes  beyond  that,  and  grants  so  much  of  the  waste  as 
to  be  injurious  to  the  rights  of  common,  I  think  that  that  is 
inconsistent  with  the  grant  of  common,  and,  therefore,  a  custom 
for  the  lord  to  make  a  grant  of  the  waste  to  that  extent,  would 
be  bad.  But  a  right  by  the  lord  to  grant  parcels  of  the  waste, 
leaving  a  sufficiency  of  common  for  the  commoner,  may  exist 
upon  the  grounds  stated  by  my  brother  Baylby,  both  as  against 
common  of  pasture  and  common  of  turbary.  The  cases  seem  to 
shew,  that  without  a  custom  there  cannot  be  an  approvement 
against  a  common  of  turbary;  but  I  think  that  they  do  not 
establish  that  such  a  power  of  approvement  may  not  exist  by 
custom.  Upon  these  grounds  I  think  that  there  should  be  a 
new  trial. 

LiTTLEDALE,  J.  : 

It  seems  to  me  that  the  form  of  the  plaintiff's  replication  is 
correct,  and  that  it  was  not  necessary  for  him  to  set  out  a  custom 
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to  inclose  generally ,  *or  leaving  a  sufficiency  of  common,  but      ablett 
that  on  the  issue  joined  upon  the  custom,  the  plaintiff  was       ellis. 
entitled  to  give  evidence  to  shew  that  the  right  of  common  no       [  *376  ] 
longer  existed.     The  defendant  in  his  plea  alleges,  that  from 
time  immemorial  there  hath  been  and  still  is  a  custom  to  have 
common  upon  the  locus  in  quo.    It  lies  upon  him  to  prove  the 
whole  of  that  allegation.    The  plaintiff  may,  therefore,  shew  that 
at  the  present  day,  by  lawful  inclosure  or  otherwise,  the  custom 
to  have  common  upon  the  locus  in  quo  no  longer  exists.    I  am, 
therefore,  of  opinion,  that  the  evidence  of  the  custom  for  the  lord 
to  inclose  was  admissible  to  negative  the  allegation  in  the  plea  that 
there  still  is  a  custom  to  have  common  upon  the  loctis  in  quo. 

It  seems  to  me,  that  a  general  custom  for  the  lord  of  the 
manor  to  take  in  parts  of  the  waste,  cannot  be  supported,  for  the 
reasons  already  given  by  my  brother  Baylby.  If  such  a  custom 
were  valid,  the  lord  might  by  degrees  take  away  the  whole  of  the 
rights  of  the  commoners ;  but  I  see  no  objection  to  a  custom  for 
the  lord  to  make  inclosures  from  time  to  time,  leaving  a  suffi- 
ciency of  common.  Such  an  inclosure  could  not  be  made  in  the 
present  case  under  the  Statute  of  Merton,  because  by  that  statute, 
the  approvements  which  take  place  must  be  of  freeholds.  Here 
the  custom  alleged  is,  to  inclose  copyholds  to  be  granted  according 
to  the  custom  of  the  manor.  The  right  claimed  by  the  plaintiff 
cannot  therefore  be  maintained,  except  by  special  custom.  The 
Statute  of  Merton  authorizes  the  lord  to  inclose,  leaving  a  suffi- 
ciency of  common  of  pasture;  and  where  there  is  a  custom  to 
inclose  copyhold  lands,  I  think  that  custom  ought  reasonably  to 
be  subject  to  the  restriction  imposed  by  the  Statute  of  Merton  as 
to  freehold  *lands.  There  should,  therefore,  be  left  a  sufficiency  [  *376  ] 
of  common,  and  if  there  be  a  right  to  inclose  against  common  of 
turbary  (upon  which  I  pronounce  no  opinion),  there  ought  also  to 
be  sufficient  for  common  of  turbary  left.  Assuming  that  there 
can  be  no  right  to  inclose  without  leaving  a  sufficiency  of  com- 
mon, I  think  the  onus  of  proving  that  a  sufficiency  of  common 
has  been  left  lies  on  the  plaintiff.  It  has  been  contended,  that 
as  he  has  put  in  several  grants  of  parceb  of  the  waste  on  which 
inclosures  have  been  made,  it  ought  to  be  presumed  that  the  lord 
has  a  right  to  inclose,  until  the  contrary  be  shewn.    But  it  seems 
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Ablett  to  me,  that  it  lies  on  th^  lord,  or  the  persons  claiming  under  him, 
Ellib.  to  shew  that  a  sufficiency  of  common  is  left.  Where  the  lord 
approves  under  the  Statute  of  Merton,  he  shews  a  sufficiency  of 
common  left.  In  the  present  case  it  is  said  that  as  the  right  does 
not  depend  upon  any  statute,  a  different  consideration  may  be 
applied  to  it ;  but  I  think  not.  For  when  the  lord  is  apparently 
abridging  the  right  of  the  commoner  by  making  an  inclosore,  it 
lies  upon  him  to  shew,  that  although  that  right  is  apparently 
injured,  it  is  not  really  injured.  I  think,  therefore,  that  the  ontis 
probandi  lay  upon  the  plaintiff  who  represented  the  lord.  That 
question  has  not  been  submitted  to  the  jury,  and  the  plaintiff  has 
not  proved  that  there  was  a  sufficiency  of  common  left.  As  far, 
indeed,  as  relates  to  the  common  of  turbary,  there  was  one 
witness  who  stated  that  there  was  plenty  of  turf  left  upon  the 
waste ;  but  the  plaintiff  ought  to  have  shewn,  not  merely  that 
there  was  a  sufficient  quantity  left  upon  the  waste,  but  that  the 
turbary  left  was  such  that  persons  who  have  the  right  may  con- 
veniently get  at  it;  for  it  makes  a  great  difference  to  a  commoner, 
[  'ST?  ]  whether  *he  has  to  go  only  a  quarter  of  a  mile  for  his  turves,  or 
two  or  three  miles.  And,  therefore,  I  think  the  lord,  when  he 
incloses  against  common  of  turbary,  ought  to  shew,  not  only  that 
there  is  a  sufficient  quantity  of  turves,  but  that  they  are  in  a 
convenient  situation.  It  has  not  even  been  proved  that  there  is 
a  sufficiency  of  common  of  pasture  left;  for  although  it  was 
proved  that  there  were  2,000  acres  uninclosed,  yet  it  appeared 
that  there  were  a  great  number  of  tenants ;  and  it  was  not  shewn 
that  the  common  left  was  sufficient  for  them  all. 

Then,  as  to  the  question,  whether  the  plaintiff  is  entitled  to 
retain  the  verdict  upon  the  new  assignment,  it  has  been  con- 
tended, that  when  the  defendant  justifies  the  breaking  and 
entering  and  throwing  down  the  inclosure,  he  alleges,  that  it 
was  done  for  the  purpose  of  putting  in  his  cattle ;  but  in  point  of 
fact  no  cattle  were  turned  in  while  the  defendants  were  on  the 
ground,  and  they  entered  merely  for  the  purpose  of  throwing 
down  the  inclosure.  But  the  case  was  not  presented  to  the  jury 
in  that  way.  The  only  question  submitted  to  their  consideration 
was,  whether  there  was  an  excess  ?  and  they  thought  that  there 
was.    The  question  is,  whether  the  commoner  was  justified  in 
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throwing  down  the  inclosore.  There  can  be  no  doabt  that  a  aslbtt 
commoner  is  authorised  to  throw  down  part  of  the  inclosure;  Klli^ 
and  that  he  need  not  bring  an  action  for  disturbing  his  right  of 
common.  Then  remains  the  question,  whether  he  was  authorised 
to  pull  down  the  whole.  The  cases  which  have  been  cited  in 
support  of  the  rule  shew  that  he  was  authorised  to  pull  down 
the  whole,  and  those  cases  are  not  contravened  by  any  subse- 
quent decisions.  Sadgrore  v.  Kirby\  and  Cooper  v.  Marshall 
*are  quite  different.  There,  the  lord  did  what  was  necessary  for  L  *378  ] 
the  enjoyment  of  the  waste,  by  having  trees  and  rabbits  there. 
In  Kirby  v.  Sadgrove^  (reported  in  1  Bos.  k  P.  18)  Mr.  Justice 
BcLLBR  observes,  that  Mason  v.  Casar%  was  decided  on  the  point, 
that  the  hedge  was  no  part  of  the  soil,  and,  therefore,  he  at  that 
time  recognised  the  right  to  pull  down  part.  None  of  these  cases, 
therefore,  affect  the  authority  of  the  more  ancient  cases  cited 
from  ''Brooke's  Abridgement"  and  the  Year  Book,  and  there 
does  not  appear  to  be  any  reason  why  the  commoner  should  not 
pull  down  the  whole.  It  might  be  a  great  injury  to  the  commoner 
to  have  fences  set  up  on  a  common  in  different  places,  and 
although  he  might  bring  an  action  for  the  obstruction,  yet  he  is 
in  this,  as  in  other  analogous  cases,  entitled  to  abate  the  nuisance, 
and  that  is  much  more  convenient  than  that  he  should  bring  an 
action  for  every  obstruction  ;  because,  when  the  fences  are  thrown 
down,  the  question  of  right  may  be  decided  in  one  action.  For 
these  reasons  I  am  of  opinion,  that  the  defendant  was  justified  in 
what  he*  did,  and  that  the  verdict  of  the  jury  upon  the  new  assign- 
ment cannot  be  sustained.     There  must,  therefore,  be  a  new 

trial. 

Rvle  absolute  for  a  new  trial. 


[On  the  second  trialj  a  verdict  was  found  for  the  plaintiff        ^^29. 
subject  to  the  award  of  a  barrister,  with  power  to  him  to  order  a  [gB.&a675] 
nonsuit  to  be  returned  on  the  back  of  the  ^record,  in  case  he      [  *676  ] 
should  award  in  favour  of  the  defendants.     He,  by  his  award, 
after  setting  out  the  pleadings  as  above  mentioned,  stated  as 
follows :   First,  I  find,  that  the  defendants  were  not  guilty  of  the 
trespasses,  except  as  to  such  of  the  same  as  were  confessed  and 
t  3  B.  B.  239  (6  T.  B.  483).     }  1  Burr.  259,  and  2  Wils.  51.     §  2  Mod.  65. 
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ABLKTT      specified  in  the  introductory  parts  of  the  second  and  third  pleas 

Ellis.       hereinafter  particularly  specified  ;  and  that  the  several  acts  were 

proved  to  have  been  conunitted  on  the  same  day,  the  7th  of  March, 

1826,  at  the  same  time  and  on  the  same  occasion,  in  the  manner 

and  under  the  circumstances  hereinafter  particularly  specified. 

I  find  the  second  issue  in  favour  of  the  defendants.  And  as  to 
the  facts  relating  thereto,  I  find,  that  within  and  parcel  of  the 
said  manor,  long  before  and  on  the  7th  day  of  March,  1826,  and 
at  the  time  of  the  plea  pleaded,  there  was  an  ancient  customary 
tenement  consisting  of  a  dwelling-house  and  outbuildings,  garden, 
and  small  quantity  of  land,  the  customary  tenant  whereof  had 
immemorially  enjoyed  in  respect  thereof,  such  common  of  pasture 
as  in  the  said  plea  mentioned,  and  also  generally  through  the 
wastes  of  the  said  manor,  of  which  the  said  close,  in  which,  &c. 
until  the  grant  and  indosure  hereinafter  mentioned,  had  been 
parcel.  That  for  many  years  the  defendant,  John  Shefford,  had 
been  such  customary  tenant,  and  in  1812,  when  the  dwelling- 
house  and  garden  were  leased  to  and  in  the  occupation  of  Thomas 
Gopperthwaite,  had  built  a  new  dwelling-house  on  a  part  of  the 
garden  by  the  sufferance  of  the  said  Thomas  Gopperthwaite; 
that  both  the  old  and  new  dwelling-house  continued  to  be 
occupied  till  the  year  1828,  when  the  former  fell  into  decay,  was 
abandoned  by  the  tenant,  and  then  remained  unoccupied  until  it 
[  •677  ]  was  finally  pulled  down  in  1825,  from  which  time  there  *had 
been  no  dwelling-house  on  the  said  tenement,  except  the  one 
built  by  John  Sheflford  in  1812.  During  the  years  in  which  both 
the  old  and  new  dwelling-houses  were  unoccupied,  the  tenant  of 
the  former  continued  to  exercise  such  customary  rights  on  the 
wastes  of  the  manor  in  respect  thereof  as  he  had  before,  and 
during  that  period  it  did  not  appear  that  the  occupier  of  the 
latter  had  exercised  any  customary  rights  on  the  wastes  of  the 
manor  in  respect  thereof.  But  since  the  new  dwelling-house  had 
been  alone  occupied,  the  customary  tenant  of  the  tenement  had 
claimed  and  enjoyed  all  the  same  rights  in  respect  thereof  as 
had  been  claimed  and  enjoyed  at  any  former  period,  and  among 
others  the  customary  right  stated  in  the  second  plea. 

And  I  further  find,  that  on  the  81st  of  October,  1825,  the 
Dean  and   Ghapter  of  Winchester,  lords  of  the  said  manor. 
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granted  by  the  rod  to  the  plaintiff  the  close  in  which,  &c.  being  arlett 
at  that  time  parcel  of  the  waste  of  the  manor,  to  hold  to  him,  ellis. 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
said  manor,  at  a  certain  yearly  rent,  and  all  other  burthens  and 
services;  and  that  the  plaintiff  paid  a  fine  of  81.  and  was 
admitted  tenant;  and  that  the  inclosure  of  the  said  close  was 
made  by  the  said  plaintiff  in  pursuance  of  and  claiming  under 
this  grant,  which  inclosure  was  duly  presented  as  an  encroach- 
ment at  the  next  annual  court  of  the  manor  held,  in  October, 
1826.  In  support  of  the  validity  of  this  grant,  the  counsel  for 
the  plaintiff  produced  a  great  deal  of  evidence,  which  they  con- 
tended proved  the  existence  of  an  immemorial  custom  for  the  lord 
of  the  said  manor  for  the  time  being,  of  his  own  free  will,  and  with- 
out the  consent  of  the  homagers  as  a  necessary  condition,  but  in 
open  Court,  to  grant  parcels  of  the  waste  in  severalty  to  be  held  by 
copy  of  Court  roll  according  to  the  custom  of  the  manor.  *And  I  [  *678  ] 
find  and  declare  that  no  such  custom  was  proved.  They  also  con- 
tended, that  if  the  consent  of  the  homagers  was  essential  to  such 
custom,  either  in  law  or  in  fact  as  part  of  the  same,  presuming  the 
same  to  have  existed,  such  consent  was  proved  to  have  been  given 
in  the  case  of  the  grant  above  mentioned  to  the  plaintiff.  And  I 
find  and  declare,  that  such  grant  was  made  without  any  consent  or 
acquiescence  therein  of  the  said  homagers.  The  counsel  for  the 
plaintiff  then  produced  evidence  to  shew,  that  the  wastes  of  the 
manor  remaining  uninclosed  after  the  said  grant  to  the  plaintiff 
furnished  sufficient  common  of  pasture,  to  satisfy  the  rights  of 
all  the  tenants  of  the  manor  having  commonable  rights  of  pasture 
on  such  wastes,  and  contradictory  evidence  was  produced  on  this 
point  on  the  part  of  the  defendants.  And  I  find  and  declare 
that  it  was  not  proved  that  there  was  such  sufficiency  as  last 
above  mentioned. 

I  find  the  third  issue  in  favour  of  the  defendants;  and,  as 
applicable  to  this  issue,  I  find  all  the  same  facts  already  stated 
in  relation  to  the  said  tenement,  the  old  and  new  dwelling-house 
thereon,  and  the  exercise  of  rights  in  respect  thereof,  and  also  in 
relation  to  the  grant  of  the  Slst  of  October,  1825,  to  the  plaintiff, 
the  inclosure  under  the  same,  and  the  alleged  custom  or  customs ; 
and  also  that  it  was  not  proved  that  there  was  a  sufficiency  of 
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AsiiVR      common  of  turbary  left  upon  the  wastes  of  the  manor  remaining 

Ellis.  uninclosed  after  the  said  indosure  by  the  plaintiff,  to  satisfy  the 
rights  of  all  the  tenants  of  the  manor  having  conmionable  rights 
of  turbary  on  such  wastes,  &o« 

And  as  to  the  new  assignment,  I  find  that  the  defendants  were 
not  guilty  of  the  trespasses  so  newly  assigned,  or  any  of  them,  or 
any  part  thereof.    And  as  to  all  the  facts  relating  to  that  issue, 

[  *<(79  ]  I  find  that  the  defendants,  "^on  the  7th  day  of  March,  1826, 
being  the  only  day  on  which  any  trespasses  were  proved,  com- 
mitted one  trespass  by  breaking  down  a  large  portion  of  the 
fence  which  was  then  standing  upon  the  said  close,  in  which,  &c. 
and  which  the  said  plaintiff  had  then  newly  erected  as  the 
inclosure  of  the  said  close,  in  which,  &c. ;  that  they  did  so, 
really  intending  thereby  to  assert  and  preserve  the  commonable 
rights  of  pasture  and  turbary  of  the  defendant,  John  Shefford, 
particularly  set  out  in  the  second  and  third  pleas,  over  and  upon 
the  said  close,  in  which,  &c.  the  said  John  Shefford,  then  being 
lawfully  entitled  to  such  rights,  whether  the  exercise  of  them  or 
either  of  them  was  or  was  not  suspended  in  law  by  reason  of  any 
of  the  facts  hereinbefore  found  by  me ;  but  that,  upon  the  occa- 
sion of  committing  the  said  trespasses,  they  broke  down  much 
more  of  the  said  fence  than  was  necessary  for  the  convenient 
ingress  and  egress  of  men  or  commonable  cattle  into  and  upon 
that  part  of  the  said  close  in  which,  &c.,  which  was  inclosed  by 
the  said  fence,  or  for  the  convenient  cutting  or  carrying  away  of 
turf  from  the  said  part  of  the  said  close ;  and  that  they  did  not 
intend  to  exercise  any  of  the  said  rights  of  common  at  the  time 
of  committing  such  trespass,  nor  had  they  with  them  any 
commonable  cattle,  nor  any  instrument  for  the  cutting  of  turf, 
nor  did  they,  in  fact,  then  or  before  the  commencement  of  the 
said  action,  turn  on  any  commonable  cattle  thereon,  or  cut,  dig, 
or  take  away  any  turf  for  fuel  therefrom ;  and  that  by  the  said 
trespasses  they  did  damage  to  the  plaintiff  to  the  amount  of  10s., 
at  which  sum  I  assess  the  damages  of  the  plaintiff  upon  the  said 
new  assignment,  if  it  shall  appear  to  the  Court  that  the  plaintiff 
is  entitled  to  a  verdict  thereon  by  the  facts  stated  by  me  in 
regard  thereto.    And  I  do  further  award  and  order,  that  the 

[  '680  ]      "^said  verdict  shall  be  vacated,  and  a  nonsuit  shall  be  returned 
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on  the  back  of  the  record ;  and  that  the  associate  shall  deliver  ablett 
the  postea  to  the  attorney  of  the  said  defendants,  for  him  to  ellis. 
sign  judgment  and  to  tax  his  costs  thereon. 

A  rule  nisi  was  obtained  for  setting  aside  this  award,  upon  the 
ground  that,  upon  the  facts  stated  on  the  award,  the  issues  on  the 
second  and  third  pleas,  and  on  the  plea  of  not  guilty  to  the  new 
assignment,  should  have  been  found  for  the  plaintiff. 

[This  having  been  argued,  the  Court  took  time  for  considera- 
tion.] 

Lord  Tentebdbn,  Gh.  J.,  now  delivered  the  judgment  of  the       [  690  ] 
Court  ;  and  after  stating  the  pleadings  and  facts  set  out  in 
the  award,  proceeded  as  follows  : 

The  arbitrator  thought,  upon  these  facts,  that  the  defendant 

was  entitled  to  a  verdict  on  the  issues  joined  on  the  special  pleas, 

and   on   the   plea  of  not  guilty  to  the  new  assignment.    It 

was  contended  in  argument  before  us,  that  the  plaintiff  was 

entitled  to  the  verdict  on  all  the  issues  joined  on  the  special 

pleas  justifying  the  trespasses  in  the  exercise  of  rights  of  common 

of  pasture  and  turbary,  because  the  defendants  had  not  proved 

that  they  had  such  rights  in  respect  of  an  ancient  customary 

tenement  consisting  of  a  messuage  and  land.    We  think,  upon 

the  facts  stated  in  the  award,  that  the  defendants  were  entitled 

to  have  the  issues  joined  on  the  custom  stated  in  the  plea 

justifying  the  trespass  in  the  exercise  of  a  right  of  common  of 

pasture,  and  on  the  plea  of  not  guilty  to  the  new  assignment, 

found  for  them.    And  if  the  defendants  ought  to  have  the  issue 

joined  on  the  plea  of  common  of  pasture  found  in  their  favour, 

(inasmuch  as  that  plea  applies  to  the  whole  declaration)  it  will 

justify  the  award  of  the  arbitrator,  who,  pursuant  to  one  of  the 

terms  of  the  submission,  has  directed  that  a  nonsuit  shall  be 

entered  on  the  back  of  the  record.    Under  these  circumstances, 

it  becomes  unnecessary  for  the  Court  to  pronounce  any  decision 

as  to  the  question  raised  on  the  plea  of  common  of  turbary. 

It  is  sufficient  to  say  that  the  rule  for  setting  aside  the  award 

must  be  discharged. 

Rule  discharged. 
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1827.  HARPER  V.  LUFFKIN. 

Sot.  7. 
(7  Bam.  &  Crees.  387—388;  S.  C.  1  Man.  ft  By.  166 ;  8  L.  J.  K.  B.  23.) 

'-        ''  Where  a  married  woman  separated  from  her  husband ,  lived  with  her 

father,  and  acted  as  his  servant :  Held,  that  he  might  maintain  an  action 
against  a  person  by  whom  she  was  debauched  and  had  a  child. 

Trespass  for  debauching  the  plaintiff's  daughter  and  servant. 
Plea,  not  guilty.  At  the  trial  before  Oaselee,  J.,  at  the  last 
Summer  Assizes  for  Essex,  it  appeared  that  the  plaintiff's 
daughter  was  married  eight  years  ago,  had  two  children,  and 
was  five  years  ago  separated  from  her  husband,  who  never  during 
that  period  had  any  access  to  her.  After  this  separation  she 
returned  to  her  father's  house,  and  lived  with  him,  acting  as  his 
servant.  During  such  residence  with  her  father  she  became 
acquainted  with  the  defendant,  and  had  a  child  by  him.  For 
the  defendant  it  was  contended,  that  the  relation  of  master  and 
servant  could  not,  under  such  circumstances,  exist  between  the 
plaintiff  and  his  daughter.  The  learned  Judge  overruled  the 
objection,  and  the  plaintiff  had  a  verdict  for  101. 

Jessopp  now  moved  to  enter  a  nonsuit  upon  the  objection 
taken  at  the  trial : 

This  action  is  founded  on  the  loss  of  the  child*s  service ;  but 

if  the  relation  of  master  and  servant  could  not  exist  between  the 

[  *888  ]      plaintiff  and  his  daughter,  the  very  foundation  of  the  action  ^failed. 

Now  the  husband  had  not  consented  to  his  wife  becoming  the 

servant  of  her  father,  and  might  at  any  time  have  reclaimed  her. 

Lord  Tentbbdbn,  Gh.  J. : 

This  motion  depends  upon  the  question  whether  the  plaintiff's 
daughter  could  under  the  circumstances  which  appeared  in 
evidence,  be  considered  as  his  servant.  It  was  not  disputed  that 
she  performed  various  acts  of  service,  but  it  is  said  that  a 
married  woman  living  apart  from  her  husband,  could  not  make 
a  contract  of  service.  In  many  instances,  married  women  are  in 
fact  hired  as  servants.  Such  contracts  are  no  doubt  liable  to  be 
defeated  at  the  will  of  the  husband.  He  may  put  an  end  to  that 
relation  of  master  and  servant ;  but,  unless  he  interferes,  it  by 
no  means  follows  that  such  a  relation  may  not  exist,  especially 
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as  against  third  persons  who  are  wrong-doers.    It  appears  to  me      Harpbb 

that  such  a  relation  might,  and  did,  in  fact,  exist  in  this  case ;     luffkik. 

and  that,  in  the  absence  of  any  interference  by  the  husband,  it 

is  not  competent  to  the  defendant  to  set  up  his  rights  as  an 

answer  to  the  action. 

Rule  refused. 


GEORGE  BUTCHER  v.   JOHN  BUTCHERf      ^^^^i 

'  Nov.  8. 

(7  Barn.  &  Cross.  399--402 ;  S.  C.  1  Man.  &  By.  220 ;  6  L.  J.  E.  B.  51.) 


A  party  having  the  legal  title  to  land  haying  entered,  may  maintain 
trespass  against  a  person  wrongfully  in  possession  at  the  time  of  entry, 
and  continuing  in  such  possession  afterwards. 


[899] 


Trbspass  for  breaking  and  entering  the  plaintiff's  close, 
mowing,  and  catting  down  the  grass,  com,  and  crops;  and 
taking  and  carrying  away  the  hay,  corn,  and  crops  of  the 
plaintiff.  Flea,  first,  not  guilty.  Secondly,  liberum  tenementum. 
At  the  trial  before  Garrow,  B.,  at  the  Summer  Assizes  for  the 
county  of  Bucks,  1827,  it  appeared  that  the  plaintiff  and 
defendant  *were  the  sons  of  George  Butcher,  who  in  1761  was  [  •400  ] 
admitted  a  copyhold  tenant  to  the  close  in  question,  to  hold  to 
him  the  said  G.  Butcher,  the  elder,  W.  S.  Butcher,  his  second  ^ 
son,  and  G.  Butcher,  the  younger,  his  eldest  son  (the  plaintiff), 
for  the  term  of  their  lives,  and  the  lives  and  life  of  the  survivors 
and  survivor.  George  Butcher,  the  father,  died  in  1807. 
W.  S.  Butcher  remained  in  possession  of  the  close  in  question, 
from  that  time  to  January,  1827,  when  he  died,  and  by  his  will 
devised  the  close  to  John  Butcher,  the  defendant,  in  fee,  and 
appointed  him  sole  executor  of  his  will.  The  defendant  entered 
into  possession  of  the  close  as  devisee.  On  the  10th  of  March, 
1827,  the  plaintiff  and  his  servants  cut  the  chain  which  fastened 
the  gate  of  the  close,  and  entered  the  same  and  began  to  plough 
the  land ;  the  defendant  then  ordered  the  plaintiff's  men  to  leave 
the  close.  On  the  21st  of  June  the  defendant  mowed  the  grass 
growing  in  the  close,  made  it  into  hay,  and  afterwards  carried  it 
away.  Upon  this  evidence,  it  was  contended  by  the  defendant's 
counsel,  that  the  plaintiff  had  not  a  sufficient  possession  of  the 
close  in  question  to  entitle  him  to  maintain  trespass ;  because  a 
t  Hey  V.  MoorhmM  (1839)  6  Bing.  N.  0.  52,  57. 
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BuTOHEB     party  who  has  the  freehold  in  law,  bat  not  the  actual  possession. 


«. 


BuTckxR.  cannot  maintain  trespass :  Com.  Dig.  Trespass  (B.  8),  and 
2  Boll's  Abr.  568,  Trespass,  pi.  46.  Here  the  defendant  con- 
tinued in  actual  possession.  Assuming  that  the  plaintiff  by 
entering  acquired  a  concurrent  possession  with  the  defendant,  that 
is  not  sufficient ;  he  ought  to  have  the  exclusive  possession : 
Stocks  V.  Booth  A  On  the  other  hand,  it  was  insisted,  that  the 
[  *40i  ]  plaintiff  by  entry  had  acquired  the  freehold  in  *deed,  and  a 
possession  quite  sufficient  to  maintain  trespass.  The  defendant, 
having  no  right  to  the  land,  entered  upon  the  death  of  the  tenant 
for  life,  before  any  entry  of  him  in  remainder;  he  was,  therefore, 
an  intruder,  and  in  the  case  of  intrusion,  entry  by  the  legal 
owner  is  the  summary  remedy;  and  in  8  Blackst.  Com.  175, 
it  is  said,  "  such  an  entry  gives  a  man  seisin,  or  puts  into 
immediate  possession  him  that  hath  immediate  right  of  posses- 
sion on  the  estate,  and  thereby  makes  him  complete  owner,  and 
capable  of  conveying  it  from  himself  either  by  descent  or 
purchase,"  and  accordingly  it  is  laid  down  in  2  Boll's  Abr.  554, 
pi.  5,  that  if  a  man  be  disseised  after  his  re-entry,  he  may 
maintain  trespass  against  the  disseisor  for  any  trespass  done  by 
him  since  the  disseisin,  for  by  his  re-entry  his  possession  is 
restored  from  the  beginning.  The  learned  Judge  was  of  opinion 
that  the  plaintiff  had,  by  entering  upon  the  land,  acquired 
possession  sufficient  to  entitle  him  to  maintain  trespass,  and  a 
verdict  was  found  for  the  plaintiff,  with  51.  damages,  with  liberty 
1 0  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit. 

Robinson  now  moved  accordingly : 

Although  the  legal  title  to  the  premises  was  in  the  plaintiff, 
and  he  had  a  right  to  enter,  and  by  entry  acquired  a  possession, 
the  defendant  had,  at  least,  a  concurrent  possession  with  the 
plaintiff.  Besides,  in  order  to  vest  the  possession  in  the  plaintiff 
by  entry,  that  entry  ought  to  have  been  formal,  and  accompanied 
with  a  declaration  that  he  entered  to  assert  his  title.! 

[  402  ]        Lord  Tentbrdbn,  Ch.  J. : 

If  he  who  has  the  right  to  land,  enters  and  takes  possession, 
t  1  B.  E.  244  (1  T.  B.  428).  t  3  Bl.  Com.  174. 
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he  may  maintain  trespass.    It  is  not  necessary  that  the  party     Butcrsr 
who  makes  the  entry  should  declare  that  he  enters  to  take     butc'hbb. 
possession;    it  is  sufficient,  if  he  does  any  act  to  shew  his 
intention.    Here  his  servants  ploughed  the  land.    It  is  manifest, 
therefore,  that  he  intended  to  take  possession. 

Batusy,  J. : 

Taunton  v.  Costard  is  an  authority  to  shew  that   a   party 

wrongfully  holding  possession  of  land  cannot  treat  the  rightful 

owner,  who  enters  on  the  land  as  a  trespasser.     1  think  that  a 

party  having  a  right  to  the  land  acquires  by  entry  the  lawful 

possession  of  it,  and  may  maintain  trespass  against  any  person 

who  being  in  possession  at  the  time  of  his  entry,  wrongfully 

continues  upon  the  land. 

Ride  refused. 

W.  FERRER  AND  ANN  R0LLA80N  v.  OVEN.  i827. 

iVi«?.  15. 
(7  Bam.  &  Cress.  427—430;  8.  C.  1  Man.  &  By.  222 ;  6  L.  J.  K.  B.  28.)  

In  debt  on  an  award,  the  execution  of  the  submission  by  all  the  parties        >-        ^ 
must  be  proved. 

Dbclaration  in  debt  stated  that  differences  having  arisen 
between  W.  Ferrer  and  Honoria  his  wife  and  Ann  Bollason,  and 
the  defendant  and  one  L.  Lambe,  they,  W.  Ferrer  and  Honoria 
his  wife  and  Ann  Bollason,  by  a  bond  of  arbitration  became 
bound  *to  the  defendant  and  L.  Lambe ;  and  the  defendant  [  ^^28  ] 
and  L.  Lambe,  by  a  certain  other  bond  of  arbitration,  became 
bound  to  the  said  W.  Ferrer* and  Honoria  his  wife  and  the 
said  Ann,  which  bonds  were  conditioned  for  the  performance 
of  an  award  of  two  persons  therein  named,  to  whom  all 
matters  in  difference  between  the  parties  were  referred,  pro- 
vided the  award  was  made  within  a  certain  time  therein 
mentioned ;  but  if  they  did  not  make  their  award  within  the 
time  aforesaid,  then  of  the  award  of  an  umpire  therein  named. 
Then  there  followed  a  stipulation  by  all  the  parties  to  the  bonds, 
that  the  costs  of  a  suit  in  Chancery,  in  which  W.  Ferrer  and  H. 
his  wife  and  Ann  were  plaintiffs,  and  the  defendant  and  L.  Lambe 

t  4  B.  B.  481  (7  T.  R  431). 
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Febreb  were  defendants,  and  of  the  reference,  and  of  the  award  of  the 
Oven.  arbitrators  or  umpire,  should  abide  the  event  of  the  award  ;  and 
that  the  arbitrators  or  umpire  should  tax  and  award  the  amount 
of  costs  to  be  paid  by  the  party  or  parties  liable.  It  was  then 
averred,  (the  arbitrators  not  having  made  their  award  within  the 
time  limited,)  that  the  umpire  did  by  his  award,  (after  directing 
that  the  defendant  should  pay  a  sum  of  money  to  W.  Ferrer,  and 
another  sum  to  Ann  BoUason,)  award  that  the  defendant,  his  heirs, 
&c.  should  pay  to  W.  Ferrer  and  Ann  B.  on,  &c.  at,  &c.  41Z.  16«., 
being  the  amount  of  costs  incurred  by  W.  Ferrer  and  H.  his  wife, 
and  Ann  B.,  in  the  suit  in  Chancery,  together  with  the  costs  of  the 
award.  Breach,  non-payment  of  that  sum.  Plea,  nil  debet.  At 
the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the  London  sittings  after 
Easter  Term,  1827,  the  plaintiffs  proved  the  defendant's  execution 
of  the  bond,  in  which  he  and  Lambe  were  the  obligors,  and  the 
execution  of  the  award.  It  was  objected  that  it  was  incumbent 
on  the  plaintiffs  to  prove  that  Lambe  executed  this  bond,  and 
[  •429  ]  also  the  execution  of  the  other  bond  by  the  two  plaintiffs  *and 
Mrs.  Ferrer,  the  submission  of  the  rest  being  the  consideration 
to  each  party  to  submit  to  arbitration.  Lord  Tenterden,  Ch.  J. 
directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  but  reserved 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit.  FoUett  in 
last  Easter  Term  obtained  a  rule  nisi  for  that  purpose. 

Taunton  now  shewed  cause : 

It  must  be  conceded  that  Antrum  v.  ChcLce^  establishes  that 
where  an  award  is  declared  upon  and  is  offered  in  evidence,  the 
submission  by  all  the  parties  interested  must  be  proved.  But 
this  case  is  distinguishable  from  that.  For  here  it  did  not 
appear  that  Lambe  had  any  interest.  In  Antram  v.  Chace  all 
the  parties  had  an  interest  in  the  subject-matter,  for  they  were 
co-partners  in  trade.  The  execution  of  the  submission  by  one 
was  induced  by  the  expectation  that  the  instrument  would  be 
executed  by  the  others. 

Follett,  contra,  cited  DiUey  v.  Polhill,l  2  Williams's  Saunders, 
61,  n.  2,  Biddell  v.  DowsCy^  to  shew  that  where  an  award  is 

t  15  East,  209.  §  28  B.  R.  574  (6  B.  &  C.  255.) 

X  2  Str.  923. 
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sought  to  be  enforced,  it  is  necessary  to  allege  in  pleading  a      Febrkb 
binding  submission  by  all  the  parties.  Oy^-. 

Lord  Tbktbbdsn,  Ch.  J. : 

These  authorities  shew  that  it  was  necessary  for  the  plaintiffs 
to  give  evidence  of  the  execution  of  the  bond  by  themselves. 
The  rule  must,  therefore,  be  made  absolute. 

BatiiBT,  J. : 

I  do  not  see  how  to  get  over  the  objection.  It  was  necessary 
for  the  plaintiffs  to  allege  a  mutual  submission  by  all  the  parties. 
There  was  no  sufficient  ^evidence  of  the  execution  of  the  bond  [  *480  ] 
by  the  plaintiffs.  I  think  also  that  they  should  have  proved  the 
execution  of  the  bond  by  Lambe.  The  defendant  might  not  have 
consented  to  refer  unless  the  others  had  joined.  It  appears  by 
the  submission,  that  Lambe  had  an  interest  in  the  Chancery  suit. 
I  hope  the  decision  in  this  case  will  have  the  effect  of  inducing 
parties  to  declare  on  the  arbitration  bond.  By  declaring  on  the 
award,  the  plaintiff  takes  upon  himself  the  onus  of  proving  a 
mutual  submission.  By  declaring  on  the  bond,  he  transfers  the 
burden  of  proof  to  the  defendant ;  for  it  lies  on  the  latter  to 
discharge  himself  from  the  penalty  by  shewing  a  performance 
of  the  conditions. 

HOLBOYD,  J. : 

DUley  V.  PolhUlj:  is  an  authority  to  shew  that  it  was  necessary 
for  the  plaintiff  to  allege  a  mutual  submission.  That  being  a 
material  averment,  it  ought  to  have  been  proved. 

Rule  absoliUe. 
t  2  8tr.  923. 
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Z\  ^SHBY  V.  ASHBY.t 

— 7  (7  Barn.  &  Cress.  444—453;  S.  C.  1  Man.  &  By.  180;  6  L.  J.  K.  B.  41.) 

[  444  J 

A  count  in  assumpsit  for  money  had  and  received  by  defendant,  as 
executor,  to  the  use  of  the  plaintiff,  cannot  be  joined  with  a  count  for 
money  due  to  plaintiff  from  defendant,  as  executor,  upon  an  account 
stated  with  him  of  money  due  from  him  as  executor. 

8emUe,  That  a  count  for  money  paid  by  plaintiff  to  the  use  of  defen- 
dant, as  executor,  may  be  joined  with  sudi  a  count  on  an  account  stated. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendants,  as  executrix  and  execator,  were  indebted  to  the 
plaintiff  in  5002.,  for  so  much  money  by  the  plaintiff  paid,  laid 
out,  &c.  to  and  for  the  use  of  the  defendants  as  such  executrix 
and  executor  at  their  request.  And  being  so  indebted,  the 
I  *^^^  J  ^defendants,  as  executrix  and  executor,  promised  the  plaintiff, 
to  pay  him  the  said  sum  of  5002.  Second  count  stated  that  the 
defendants,  as  such  executrix  and  executor,  were  indebted  to  the 
plaintiff  in  other  500Z.  for  so  much  money  by  the  defendants,  as 
such  executrix  and  executor,  had  and  received  to  and  for  the  use 
of  the  plaintiff;  and  being  so  indebted,  they,  the  defendants,  as 
executrix  and  executor,  promised,  <&c.  Third  count,  that  the 
'defendants,  "on,  &c.  at,  &c..as  executrix  and  executor,  accounted 
with  the  plaintiff  of  and  concerning  divers  other  sums  of  money 
from  the  defendants,  as  such  executrix  and  executor  as  afore- 
said, to  the  plaintiff  before  that  time  due  and  owing.  And  upon 
that  account  the  defendants,  as  such  executrix  and  executor, 
were  found  to  be  indebted  to  the  plaintiff  in  the  further  sum  of 
5002.  And  being  so  found  indebted,  they,  the  defendants,  as 
executrix  and  executor  as  aforesaid,  in  consideration  thereof, 
promised,  &c.    Breach,  non-payment.    Demurrer  and  joinder. 

Miller  in  support  of  the  demurrer : 

There  is  a  misjoinder  of  counts,  because  the  first  and  second 
counts  charge  the  defendants  personally,  and  will  sustain  a 
judgment  de  bonis  propriis  only ;  whereas  the  third  count  charges 

t  Observe  that  the  effect  of  this  350,  3o2.    But,  having  regard  to  the 

decision  is  modified  by  B.  S.  C.  Ord.  proviso  in  the  rule,  the  decision  is 

xviii.,  r.  o,  and  see  Paduick  v.  ScoH  still  important. — fi.  0. 
(1876)  2  (^.  D.  736, 743 ;  45  L.  J.  Ch. 
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them  in  their  representative  character,  and  will  require  a  judg-  abhbt 
men!  de  bonis  testatoris.  There  is  no  case  in  which  it  has  been  ashby. 
expressly  decided,  that  a  count  for  money  paid  to  the  defendant's 
use  as  executor  will  charge  him  de  bonis  testatorisy  but  Rose  v. 
Bowler^  and  Powell  v.  Grahaml  are  authorities  to  shew,  that  an 
action  against  an  executor  for  money  lent  to  him  as  executor 
will  not  warrant  a  judgment  de  bonis  testatoris.  *There  is  no  [  *446  ] 
difTerence  between  the  case  of  a  loan  of  money  to  an  executor,  to 
be  applied  by  him  to  the  purposes  of  his  testator's  estate,  and 
a  payment  of  money  at  an  executor's  request  for  the  purposes  of 
the  estate.  The  principle  to  be  collected  from  the  cases  is,  that 
an  executor  cannot,  after  the  death  of  his  testator,  enter  into 
a  contract  to  bind  his  estate.  Now,  here,  the  count  for  money 
paid  raises  a  new  cause  of  action  not  existing  at  the  time  of  the 
death  of  the  testator,  and  founded  on  a  contract  made  by  the 
executrix  and  executor.  In  Wigley  v.  Ashton^  it  was  held,  that 
a  count  in  assumpsit  against  husband  and  wife,  who  was  admini- 
stratrix with  the  will  annexed,  upon  promises  by  the  testator  to 
pay  rent,  could  not  be  joined  with  counts  upon  promises  by  the 
husband  and  wife  as  administratrix,  for  use  and  occupation  by 
them  after  the  death  of  the  testator,  the  defendants  in  the  one 
case  being  personally  liable,  in  the  other  only  to  the  extent  of 
assets.  So  in  Childs  v.  Afonm8,!|  it  was  held  that  executors 
were  liable  personally  on  a  promissory  note  drawn  by  them  as 
executors,  because  it  was  a  new  contract  on  their  part  to  which 
their  testator  was  no  party.  Then  as  to  the  second  count. 
Rose  V.  Bowler j\  Jennings  v.  Newman,^  Brigden  v.  Parkes,\^ 
Powell  V.  Grahamyl  2  Wms.  Saund.  117  d,  establish  clearly, 
that  that  count  charges  the  executors  in  their  personal  character, 
and  warrants  a  judgment  de  bonis  propriis. 

Jessopp,  contra  : 

The  plea  of  plene  administravit  might  be  pleaded  to  all  the 
counts,   and  they   would    all  warrant   *a  judgment   de    bonis      [  *^47  ] 
testatoris.     It  was  decided  in  Ord  v.  Fenwick,ll  that  a  count  on 

t  1  H.  Bl.  108.  f  4  T.  R.  347. 

I  18  R.  R.  593  (7  Taunt.  580).  ft  2  Boa.  &  P.  424. 
§  22  R.  R.  316  (3  B.  &  Aid.  101).  XX  3  East,  1(M. 

II  23  R.  R.  513  (2  Brod.  &  B.  460). 
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ABHBT  a  promise  to  the  plaintiff  as  executrix  for  money  paid  by  her  to 
AsHBT.  the  defendant's  use,  may  be  joined  with  another  count  on  promises 
to  the  testator,  and  the  same  rule  ought  to  apply  in  actions 
against,  as  well  as  by  executors.  That  case,  therefore,  shews 
that  the  first  count  may  charge  the  defendants  in  their  represen- 
tative character.  The  second  count  also  may  be  joined  with  the 
third,  for  although  there  is  an  apparent  contradiction  in  the 
cases  upon  this  subject,  and  in  some  of  them,  where  the 
defendant  has  been  charged  on  promises  made  by  him  as 
executor,  he  has  been  held  to  be  liable  de  bonis  propriiB^  yet 
GiBBS,  Ch.  J.  in  Powell  v.  Oraham  says,  that  "  a  count  on  a 
promise  by  the  defendant  as  executor,  has  no  force  further  to 
charge  the  defendant  than  a  count  on  a  promise  of  the  testator ; '' 
if  so,  the  second  count  in  the  present  case  will  only  charge  the 
assets  of  the  testator,  and  may  be  joined  with  the  others. 

LoBD  Tbntebden,  Ch.  J. : 

I  am  of  opinion  that  the  judgment  in  this  case  must  be  for  the 
defendant.  There  is  no  doubt  as  to  the  count  on  the  account 
stated,  that  a  plea  of  plene  administravit  would  be  a  good  plea, 
and  that  the  only  judgment  which  could  be  given  in  favour  of 
the  plaintiff,  would  be  a  judgment  de  bonis  testatoris.  As  to  the 
count  for  money  paid,  there  may  be  some  doubt ;  but  it  is 
unnecessary  to  pronounce  any  decision  upon  that,  because  the 
cases  cited  clearly  establish  that  the  count  for  money  had  and 
received  cannot  be  joined  with  counts  against  a  party  in  his 
character  of  executor.  In  those  cases,  the  count  for  money  had 
[  *44S  ]  and  received  is  ''^treated  as  shewing  a  personal  charge  on  the 
executor.  If  the  matter  were  quite  new,  I  am  not  sure  it  might 
not  be  as  well  to  hold  that  a  plaintiff  might  elect  to  treat  the 
receipt  of  the  money  as  an  act  done  by  the  defendant  in  his 
character  of  executor,  and  take  his  chance  whether  he  would  get 
paid  out  of  the  assets  or  not.  If  he  elected  so  to  treat  it,  then 
he  must  shew  that  the  money  came  into  the  defendant's  hands 
because  he  was  executor.  But  the  count  for  money  had  and 
received  being  a  personal  charge  on  the  executor,  to  which  plene 
administravit  cannot  be  pleaded,  and  on  which  the  judgment 
must  be  de  bonis  propiiis,  and  the  count  on  the  account  stated 
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being  of  a  contrary  character,  it  appears  to  me  that  there  is  a  ashbt 
misjoinder,  and  consequently  that  there  must  be  judgment  for  the  ashbt. 
defendant.  Although  there  may  be  some  doubt  on  the  first 
count,  the  strong  inclination  of  my  opinion  is,  that  that  count  is 
good  as  against  an  executor ;  that  the  latter  might  plead  plejie 
adminisiravit  to  it,  and  that  the  judgment  should  be  de  bonis 
testatoru, 

Baylby,  J. : 

I  do  not  know  how  to  get  over  the  authorities.  If  we  had  not 
been  bound  by  those  authorities,  I  should  have  thought  that  all 
the  counts  would  have  charged  the  defendants  in  their  character 
of  executor  and  executrix,  and  that  every  one  of  them  was  rightly 
so  framed.  There  may  be  cases  in  which  the  creditor  may  be 
entitled  at  his  option  either  to  sue  the  party  in  his  personal  or 
his  representative  character.  And  where,  as  in  this  case,  he 
makes  his  election  to  charge  the  defendants  in  the  latter  charac- 
ter, if  the  right  stated  in  each  count,  would  be  a  right  binding 
the  assets  of  the  testator,  it  would  be  very  reasonable  *to  say  [  •449  ] 
that  they  might  be  joined.  In  the  first  count  of  the  declaration 
before  us,  the  money  is  stated  to  have  been  paid  by  the  plaintiff 
to  the  use  of  the  defendants,  as  executor  and  executrix  of  the 
testator.  That  imports  that  the  plaintiff  has  paid  it  not  on  the 
personal  account  of  the  defendants,  but  that  he  has  paid  it  for 
them,  because  they  were  executor  and  executrix ;  that  is,  as  it 
seems  to  me,  in  release  of  something  which  otherwise  would  have 
been  a  burden  on  the  assets  of  the  testator.  I  think  that  the 
plaintiff,  having  paid  the  money  to  the  use  of  the  defendants,  as 
executor  and  executrix,  has  the  same  rights  that,  before  such 
payment,  belonged  to  the  person  to  whom  it  was  made,  and, 
•consequently,  that  he  (the  plaintiff)  may  charge  the  assets  of  the 
testator.  To  put  a  plain  case,  suppose  two  persons  are  jointly 
bound  as  sureties,  one  dies,  the  survivor  is  sued  and  is  obliged  to 
pay  the  whole  debt.  If  the  deceased  had  been  living,  the  sur- 
Tivor  might  have  sued  him  for  contribution  in  an  action  for 
money  paid,  and  I  think  he  is  entitled  to  sue  the  executor  of  the 
deceased  for  money  paid  to  his  use  as  executor.  A  plaintiff  in 
many  instances  may  have  an  advantage  in  proceeding  against 
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AsHBY       the  assets  rather  than  against  the  executor  personally.    The 


r. 


A8HBT.  executor  in  his  individual  capacity  may  be  insolvent ;  in  his 
character  of  executor  he  may  have  assets  adequate  to  answer  any 
claim ;  and  when  the  money  is  paid  to  his  use  as  executor, 
justice  requires  that  the  person  who  has  made  that  payment 
should  have  the  liberty  of  looking  to  the  fund  which  the  executor 
has  in  that  character.  The  second  count  is  for  money  had  and 
received  by  the  defendants  as  executor  and  executrix.     That  I 

[  M50  ]  consider  as  money  received  by  them  in  consequence  of  ♦their 
bein;;  executor  and  executrix,  and  which  would  not  otherwise 
have  come  into  their  hands.  Such  a  case  may  occur.  Suppose 
a  bill  payable  to  the  testator  were  remitted  from  a  foreign 
country,  half  the  amount  applicable  to  the  personal  use  of  the 
testator,  and  the  other  half  to  be  paid  over  by  him  to  some  other 
person.  Before  the  bill  arrives,  the  testator  dies,  and  his 
executor  receives  the  money.  It  is  possible  that  he  may  not 
have  received  advice  as  to  the  mode  in  which  it  is  to  be  applied, 
until  after  he  has  applied  it  in  the  ordinary  course  of  adminis- 
tration.  He  may  be  insolvent  in  his  individual  capacity,  and  it 
would  be  hard  that  the  party,  under  such  circumstances,  should 
not  have  his  election  to  be  paid  out  of  the  funds  of  the  testator. 
If  the  question,  therefore,  were  new,  I  should  be  disposed  to 
think  that  an  action  for  money  had  and  received  by  the  defendant 
in  his  character  of  executor,  might,  at  the  election  of  the  party 
for  whose  benefit  it  was  received,  charge  the  assets  of  the 
testator,  and  might,  therefore,  be  joined  with  other  counts  of 
that  description.  How  a  court  of  error  will  deal  with  a  case  of 
this  description,  I  can  form  no  judgment.  But  the  authorities 
on  the  point  are  certainly  so  strong,  that  I  feel  myself  bound  by 
them,  and,  therefore,  concur  in  the  judgment  of  the  rest  of  the 
Court,  not  because  my  reason  is  convinced,  but  because  I  feel 
myself  bound  by  those  authorities. 

HOLBOYD,  J. : 

It  appears  to  me  clearly  established  by  the  authorities,  that 
the  different  counts  in  this  declaration  cannot  be  joined.  The 
second  count  is  framed  on  a  cause  of  action  arising  wholly  in 
the  time  of  the  executors ;  it  is  for  money  had  and  received  by 


VOL.  XXXI.]       1827.    K.  B.    7  B.  &  C.  450—452.  247 

them  to  *the  use  of  the  plaintiff.  If  that  be  the  plaintiff's  Ashby 
money,  he  is  entitled  to  it,  whether  there  be  assets  or  not,  and  ashby. 
whether  the  executor  and  executrix  have  or  have  not  applied  to  [  *46i  ] 
other  purposes  the  money  which  was  received  to  the  plaintiff's 
use.  If  that  count  had  stood  alone  in  the  declaration,  charging 
the  defendants  as  executor  and  executrix,  the  plaintiff  might, 
according  to  the  authorities,  have  had  judgment  generally 
against  them,  which  would  be  de  bonis  propriis,  and  not  de  bonis 
testataris.  If  that  be  so,  then  the  only  remaining  question  is, 
whether  the  other  counts  are  of  a  similar  description?  It  is 
quite  clear,  that  on  the  third  count  the  only  judgment  that  could 
be  given  would  be  de  bonis  testatoris.  That  count  being  on  an 
account  stated  of  money  due  and  owing  from  the  defendants,  as 
executor  and  executrix,  the  only  proof  admissible  in  support  of 
the  cause  of  action  stated  in  that  count  would  be,  an  account 
stated  respecting  debts  due  from  the  testator  himself.  As  to  the 
first  count,  there  may  be  some  doubt.  I  however  think,  that, 
upon  the  authorities  cited,  the  judgment  on  that  count  might  be 
de  bonis  testatoris. 

LlTTLEDAIiE,  J.  *. 

There  may  be  some  doubt  as  to  the  first  count  of  this  declara- 
tion; for  although,  generally  speaking,  plene  adviinistravit  cannot 
be  pleaded  to  a  charge  subjecting  a  defendant  to  a  personal 
liability,  yet  a  case  may  be  put  where  an  action  may  be  brought 
by  a  plaintiff  against  a  defendant  in  his  character  of  executor,  for 
money  paid  to  his  use.  Suppose  that  a  plaintiff  had  become 
bound  jointly  with  a  testator,  and  after  his  death  had  paid  the 
whole  debt ;  I  should  think  that  an  action  against  the  executor 
for  money  paid  to  *his  use  might  be  supported,  and  that  the  [  *462  ] 
plaintiff  would  be  entitled  to  judgment  de  bonis  testatoris.  As 
to  the  third  count,  there  can  be  no  doubt  that  it  charges  the 
defendants  in  their  representative  character,  and  that  the  plaintiff 
is  entitled  to  have  judgment  de  bonis  tesUUoris.  The  question 
for  us  mainly  arises  on  the  second  count,  in  which  the  defendants 
are  charged  with  having  received  money  in  their  character  of 
executor  and  executrix.  The  question  is,  whether  that  makes 
the  defendants  liable  in  their  representative  character,  so  as  to 
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abbby  warrant  a  judgment  de  bonis  testatoris.  All  the  authorities  shew 
A8HBY.  that  such  a  count  only  makes  the  defendant  liable  personally ; 
and  it  appears  to  me,  that  if  the  case  were  perfectly  new,  that 
would  be  the  correct  view  of  the  law  upon  the  subject.  Upon 
the  death  of  a  testator  an  executor  is  bound  to  pay  his  debts  in 
a  certain  order ;  first,  debts  due  to  the  Crown,  then  judgment 
debts,  then  specialty  debts,  and,  lastly,  debts  on  simple  contract. 
But  these  last  must  be  debts  of  the  testator.  In  this  case  there 
never  was  any  simple  contract  debt  owing  from  the  testator. 
The  debt  stated  in  the  declaration  is  a  debt  contracted  by  the 
defendants,  in  their  character  of  executor  and  executrix,  by  their 
having  received  a  sum  of  money  to  be  paid  over  to  the  plaintiff. 
That  is  a  debt  not  contemplated  by  the  law  in  the  rule  laid  down 
as  to  the  order  in  which  debts  are  to  be  paid.  If  the  testator  in 
his  lifetime  had  been  indebted  to  the  plaintiff  for  money  had  and 
received  to  his  use,  there  would  not  be  any  specific  appropriation 
of  the  money  so  received  to  the  plaintiff's  use ;  but  that  money, 
on  the  death  of  the  testator,  would  have  gone  into  his  general 
funds,  and  the  debt  must  have  been  paid  out  of  those  funds  in 
t  Mss  ]  its  regular  order.  But  where  an  executor  receives  *money  to  the 
use  of  a  particular  individual,  it  operates  as  a  specific  appro- 
priation of  that  money  belonging  to  the  party,  and  he,  in  his 
individual  capacity,  must  be  liable  for  the  money  so  received :  it 
has  nothing  to  do  with  the  accounts  of  the  testator.  For  these 
reasons,  I  am  of  opinion  that  the  second  count  cannot  be  joined 
with  the  third,  and  that  the  judgment,  therefore,  must  be  for  the 
defendants. 

Judgment  for  the  defendants. 


1827.  ANN  WILLIAMS  v.  GEBMAINE  the  Elder. 

Nar^l.  g^^j,   ^     GERMAINE   THE   YoUNGER.t 

[  468  ]         (7  Bam.  &  Cress.  468—477 ;  S.  C.  1  Man.  &  Ey.  394,  403 ;  6  L.  J.  K  B.  90.) 

Where  a  bill  of  exchange  payable  after  sight  is  accepted  for  honour, 
it  is  essential,  in  order  to  charge  the  acceptor  for  honour,  that  the  biU 
has  been  duly  presented  for  payment  to  the  drawee,  and  protested  for 
non-payment. 

The  former  of  these  cases  was  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange  for  the  honour  of  the 
t  Bills  of  Exchange  Act,  1882,  s.  66  (1). 
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drawer.  In  the  first  count  of  the  declaration  it  was  stated,  that  Williams 
Germaine  the  younger,  on  the  29th  of  April,  1826,  in  parts  gebm'aine. 
beyond  the  seas,  at,  &c.,  drew  a  bill  of  exchange  for  71Z.  11«.  9d. 
upon  Messrs.  Pugh  and  Bedman,  London,  payable,  thirty  days 
after  sight,  to  the  order  of  one  Henry  Williams,  who  indorsed  it 
to  the  plaintiff ;  that  on  the  20th  of  July,  in  the  same  year,  at, 
&c.,  the  bill  was  presented  to  Pugh  and  Bedman  for  acceptance, 
who  then  and  there  had  sight  of  it,  but  did  not,  nor  would  then, 
or  at  any  time  before  or  afterwards,  accept  the  same,  or  pay  the 
sum  of  money  therein  mentioned,  but  wholly  refused  so  to  do. 
That  the  bill  was  duly  protested  for  non-acceptance,  whereof  the 
defendant,  on,  &o,,  had  notice,  and  thereupon  the  defendant,  on, 
&c.,  at,  &c.,  in  order  to  prevent  the  said  bill  from  being  sent 
back  and  returned  to  the  drawer,  did,  under  the  said  protest, 
accept  the  said  bill,  and  make  it  payable  at  No.  6,  Union  Court, 
Old  Broad  Street,  and  delivered  the  bill  so  accepted  and  radorsed 
to  the  plaintiff.  That  the  bill,  when  it  became  due,  to  wit,  on 
the  22nd  of  August,  was  duly  shewn  and  presented  at  the  place 
where  it  was  made  payable  by  the  said  acceptance,  and  payment 
of  the  sum  of  money  therein  mentioned  was  duly  demanded, 
according  to  the  tenor  and  *effect  of  the  bill,  and  of  the  accept-  [  *469  ] 
ance  and  indorsement ;  but  that  neither  the  defendant,  nor  any 
person  on  account  of  the  defendant,  or  the  drawer,  did,  or  would, 
pay  the  bill,  &c.  The  second  count  was  similar,  with  the 
exception  that  defendant's  acceptance  was  stated  as  a  general 
acceptance  under  protest,  and  not  making  the  bill  payable  at  a 
particular  place.  The  third  count  stated  an  acceptance  by 
defendant,  payable  at  6,  Union  Court,  for  the  honour  of  the 
drawer,  without  averring  a  previous  presentment  to  the  drawees. 
The  fourth  count  varied  from  the  third,  as  the  second  from  the 
first.  Plea,  the  general  issue.  At  the  trial  before  Lord  Tenter- 
den,  Ch.  J.,  at  the  Guildhall  sittings  after  Michaelmas  Term, 
1826,  it  appeared  that  the  bill  was  drawn  abroad  by  Germaine 
the  younger,  and  indorsed  by  the  payee  to  the  plaintiff.  On  the 
12th  of  July  it  was  presented  to  the  drawees  for  acceptance,  and 
protested  for  non-acceptance.  On  the  20th  of  the  same  month 
Germaine  the  elder  accepted  the  bill  for  the  honour  of  the 
drawer,  and  this  appeared  on  the  face  of  the  bill.    On  the  22nd 
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Williams  of  August,  when,  according  to  the  acceptance,  the  bill  became 
Germa^ikb.  due,  it  was  presented  for  payment  to  the  drawees,  and  to  the 
acceptor  for  honour,  and  dishonoured  and  protested  for  non- 
payment. Notice  of  the  non-acceptance  and  subsequent  dis- 
honour of  the  bill  when  presented  for  payment  was  not  given  to 
the  drawer ;  but  his  residence  being  unknown,  it  was  conceded 
that  the  holder  was  not  bound  to  give  it.  Parke,  for  the  defen- 
dant, objected  that  it  was  incumbent  on  the  plaintiff  to  prove  a 
due  presentment  for  payment  to  the  drawees,  and  protest  for 
non-payment  before  the  acceptor  for  honour  could  be  called  upon 
[  '^70  ]  to  pay:  Hoare  v.  Cazenove,^  and  that  the  presentment  ♦to  the 
drawees  was  not  at  the  right  time,  for  that  the  bill  being  made 
payable  at  a  certain  time  after  sight,  was  at  maturity  as  against 
the  drawees  on  the  14th  of  August,  but  it  was  not  presented  to 
them  for  payment  until  the  22nd. 

The  second  action  was  against  the  drawer.  In  this  case  the 
evidence  was  the  same,  and  the  same  objection  was  taken  to  the 
plaintiff's  right  to  recover.  The  Lord  Chief  Justice  overruled 
the  objection,  and  the  plaintiff  had  a  verdict  in  each  case,  the 
defendant  having  leave  to  move  to  enter  a  nonsuit.  Parke  in 
Hilary  Term,  1827,  renewed  his  objection  to  the  plaintiff's  right 
to  recover,  and  contended  that  the  case  of  Hoare  v.  Cazenove  was 
a  direct  authority  in  his  favour,  unless  it  should  be  held  that 
there  was  some  sound  distinction  between  a  bill  payable  after 
sight,  and  one  payable  after  date,  or  between  actions  against  a 
drawer  and  indorser.  The  holder,  by  neglecting  to  present  the 
bill  to  the  drawees  for  payment  at  the  time  when  it  was  due, 
according  to  the  time  when  they  had  sight  of  it,  gave  time  to 
them  without  the  assent  of  the  acceptor  for  honour,  or  of  the 
drawer,  who  were  thereby  discharged. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion  that  there  is  not  any  sufficient  ground  for  the 
motion,  either  on  behalf  of  the  drawer  or  the  acceptor.  This 
was  a  bill  payable  thirty  days  after  sight.  On  the  12th  of  July 
it  was  presented  for  acceptance,  and  that  having  been  refused,  it 
was  duly  protested ;  but,  the  drawer's  address  not  being  known, 

t  14  B.  B.  370  (16  East,  391). 
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notice  could  not  be  given.  The  bill  was  then  taken  to  Germaine  Williams 
the  elder,  and  on  the  20th  of  Jaly  he  accepted  it  for  the  honour  qbbm mnb. 
of  the  drawer.  Thirty  days  elapsed,  and  then,  the  usoal  days  of 
grace  *having  been  allowed,  it  was  presented  to  the  original  [  *^~i  ] 
drawees,  and  to  the  acceptor  for  honoar,  but  both  refused 
payment.  The  first  question  is,  whether  the  drawer  is  liable 
under  these  circumstances  ?  It  is  not  necessary  to  decide  on  the 
effect  of  an  acceptance  for  honour,  where  no  presentment  for 
payment  is  made  to  the  drawees.  Here  presentment  was  made  to 
them  at  the  time  when  the  bill  became  due,  according  to  the 
acceptance  for  honour,  and  I  think  that  sufficed.t  This  circum- 
stance distinguishes  the  present  case  from  Hoare  v.  Cazenove. 
The  bill  in  that  case  was  payable  at  a  certain  period  after  date, 
and  no  presentment  for  payment  was  ever  made  to  the  drawee ; 
the  decision,  therefore,  cannot  be  cited  as  an  authority  for  saying 
that  a  bill  should,  under  the  circumstances  proved  in  this  case, 
be  presented  for  payment  to  the  drawees,  and  to  the  acceptor 
for  honour,  at  two  different  times.  Such  a  rule  might  be  pre- 
judicial to  the  acceptor  for  honour,  and  in  the  present  case  it 
would  have  compelled  the  holder  to  present  the  bill  to  the  drawee 
eight  days  before  the  expiration  of  the  time  allowed  to  the  actual 
acceptor  for  payment. 

Parke  then  moved  in  arrest  of  judgment  in  each  case,  on 
the  ground  that  the  declaration  did  not  aver  a  presentment  for 
payment  to  the  drawee  and  protest  for  non-payment,  but  only  to 
the  acceptor  for  honour ;  and  upon  this  point  a  rule  nisi  was 
granted,  against  which,  on  a  former  day  in  this  Term, 

Campbell  shewed  cause,  first,  in  the  action  against  Germaine 
the  elder : 

The  engagement  of  an  acceptor  for  honour  is  absolute,  not  con- 
ditional ;  if  was,  therefore,  unnecessary  to  present  the  bill  for 
payment  to  the  drawee.    ^Secondly,  supposing  that  to  be  neces-       [  *472  ] 
sary,  still  the  declaration  is  sufficient  after  verdict.     This  case  is 
distinguishable  from  that  of  Hoare  v.  Cazenove,  the  bill  being 

t  Obeerye  that  the  ruling  on  this  point  is  displaced  by  the  Bills  of 
Exchange  Act,   1882,   s.  65    (5).— B.  C. 
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Williams  made  payable  after  Bight,  whereas  in  that  case  it  was  payable 
Qebmaine.  skfter  date.  If  the  two  cases  had  been  precisely  similar,  it  would 
have  been  difficalt  to  get  over  that  authority,  although  the 
reasons  given  in  support  of  the  decision  are  not  satisfactory.  Ex 
vi  termini^  an  acceptor  is  in  a  different  situation  from  a  drawer 
or  indorser ;  but  the  acceptor  for  honour  is  placed  in  the  same 
situation  as  those  parties,  according  to  the  decision  referred  to, 
which,  indeed,  professes  to  proceed  on  authority,  and  not  on  the 
convenience  of  the  thing ;  and,  looking  at  the  authorities  cited, 
they  do  not  appear  to  warrant  the  judgment  there  given, 
Bea\^es,  Lex  Merc.  tit.  Bills  of  Exchange,  s.  48,  is  cited,  which 
is  an  express  authority  for  saying  that  the  obligation  of  the 
acceptor  for  honour  is  absolute,  not  conditional.!  Then  Lewin 
V.  Bnm€tti,l  Malyne,  p.  278,  and  Pothier,  Gontrat  de  Change, 
part  1,  c.  5,  s.  187,  are  referred  to,  as  proving  the  reverse. 
The  first  of  these  was  an  action  by  the  first  indorser,  for  whose 
honour  the  bill  had  been  paid,  against  the  acceptor  for  honour. 
The  custom  was  set  out  on  the  record. 

(Baylby,  J. :  Lord  Ellbnbobough,  commenting  on  the  custom 
set  out,  says — ''  Thus  two  protests,  i.e.  for  non-payment  as  well 
as  non-acceptance,  were  in  this  case  held  necessary  by  the 
custom  of  merchants." ) 

No  point  was  made  about  the  second  presentment  or  protest.  It 
is  true,  his  Lordship  observes,  that  no  objection  was  made  to  the 
[  *473;]  custom  as  stated ;  but  *no  objection  could  be  made  to  it  on  a 
writ  of  error.  Then,  as  to  the  passages  quoted  from  Malyne,  §  it 
is  plain,  taking  the  whole  together,  that  he  is  speaking  of  that 
which  is  necessary  in  order  to  give  the  payer  for  honour  a  remedy 
over,  and  not  of  that  which  is  necessary  to  make  the  acceptor  for 
honour  liable  to  thq  indorsee  of  the  bill.||  Nor  is  it  by  any 
means  clear,  that  Pothier,  in  the  passage  referred  to,  Gontrat  de 
Ghange,  part  1,  c.  5,  art.  2,  is  discussing  the  exact  point  now 

t  But  see  the  48th  section,  which  X  Lutw.  896. 

appears  to  explain  and  qualify  the  {  Page  273. 

43rd  in  the  manner  suggested  by  ||  See  VandewaU  y.  Tyrrtll^  Moo.  & 

Lord  Ellenbobouoh   in   Hoart  y.  Mai.  87. 
Cazenovt, 
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before  the  Court  ;f  it  would  rather  seem  that  he  is  pointing  out  Williams 
the  steps  necessary  to  make  third  persons  liable,  after  non-  gsbmaiks. 
payment  by  an  acceptor  for  honour.  The  reason  of  the  thing 
certainly  is  not  in  favour  of  the  objection.  The  holder  of  the 
bill,  out  of  indulgence  to  the  drawer,  allows  a  third  person  to 
accept  for  his  honour  ;  it  would  be  hard  if,  on  that  account,  he 
were  bound  to  take  the  extra  trouble  of  presenting  it  a  second 
time  to  the  drawee.  Besides,  if  that  were  so,  presentment  must 
be  made,  both  to  the  drawee  and  the  acceptor  for  honour,  on  the 
day  when  the  bill  becomes  due ;  but  this  would  be  impossible  if 
the  parties  lived  at  any  considerable  distance  from  each  other. 
Secondly,  if  a  second  presentment  to  the  drawee  were  necessary, 
still  the  declaration  is  sufficient  after  verdict.  It  states  that  the 
bill  was  duly  presented,  and  payment  duly  demanded ;  but  that 
could  not  be  true,  unless  it  were  presented  both  to  the  drawee 
and  the  acceptor  for  honour,  if  such  presentment  be  necessary. 
In  Solomons  v.  Stately  I  it  was  held,  that  the  omission  of  an 
allegation  of  protest  was  only  matter  of  form,  *and  could  not  be  [  '^74  ] 
taken  advantage  of  on  general  demurrer.  If,  without  proof  of 
such  presentment  at  the  trial,  the  plaintiff  was  not  entitled  to 
recover,  then,  after  verdict  in  his  favour,  it  must  be  presumed 
(as  was  the  fact)  that  such  proof  was  given;  and  then  the  omis- 
sion in  the  declaration  is  aided,  according  to  the  cases  cited  in 
1  Wm.  Saund.  228,  n.  (1).  As  to  the  other  case,  there  is  no  real 
difference  between  the  action  against  the  drawer  and  against  the 
acceptor  for  his  honour. 

Parke f  contra : 

The  only  question  for  the  Court  is,  whether  Hoare  v.  Cazenove 
were  rightly  decided  or  not ;  and  it  is  very  important  to  adhere 
to  decided  cases  on  questions  of  commercial  law,  for  subsequent 
contracts  are  made  on  the  faith  of  them.  The  only  authority 
cited  on  the  other  side,  as  at  variance  with  that  decision,  is 
Beawes,  Lex  Merc. ;  but  that  was  noticed  by  Lord  Ellbnborough, 
and  fully  answered ;  and  he  assigns  very  sufficient  reasons  for 
the  judgment  then  pronounced  by  the  Court.  Then  it  was  said, 
that  Hoare  v.  Cazenove  is  not  supported  by  the  case  of  Brunetti  v. 

t  See  part  I,  c.  4,  art  6.  t  Doug.  684,  n.  144. 
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Williams  Lewin ;  but  the  custom  there  set  out  on  the  record  agrees  with 
Gbrmaine.  th&^  which  is  now  contend^  for,  and  it  must  be  taken  to  have 
been  proved  as  laid.  A  difficulty  was  also  suggested,  arising 
out  of  the  supposed  necessity  of  presenting  to  the  drawee  and 
acceptor  for  honour  on  the  same  day;  but  there  is  no  authority 
for  saying  that  the  presentment  to  both  must  be  on  the  same 
day;  and  the  law  always  allows  a  reasonable  time  for  the 
performance  of  that  which  it  requires  to  be  done. 

(Bayley,  J. :  In  Hoare  v.  Cazenove  the  acceptance  was  for  the 
honour  of  the  indorser.) 

Every  indorser  is  in  effect  a  new  drawer  ;  and  although  that  was 

[  M75  J      a  bill  payable  after  date,  and  this  *is  payable  after  sight,  the 

principle  of  the  former  decision,  viz.  that  the  undertaking  of 

the  acceptor  for  honour  is  conditional  only,  is  equally  applicable 

to  both,  and  cannot  be  affected  by  the  mode  of  ascertaining  the 

time  of  payment.    The  case,  Rushton  v.  Aspinallf^  disposes  of 

the  next  point  that  was  made  ;  and  the  argument  as  to  the  effect 

of  the   averment,   that   the   bill  was   duly  presented   to    the 

defendant,  is  answered  hj  Everard  v.  Patersonfl  where,  in   an 

action  on  a  bond,  conditioned  for  the  performance  of  an  award, 

so  as  it  was  made  under  the  hands  of  the  arbitrators,  it  was 

averred  that  the  arbitrators  did  in  due  manner  duly  make  their 

award  in  writing ;  and  on  error  this  was  held  insufficient.     In 

the  other  action  against  the  drawer,  Pothier,  part  1,  c.  5,  s.  187, 

is  a  clear  authority  for  the  defendant,  even  supposing  him  to  be 

treating  of  that  which  is  necessary  to  charge  third  persons,  as 

has  been  suggested. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Temterden,  Gh.  J. : 

There  were  two  cases  argued  yesterday  of  Y^illiams  and 
Germaine  the  elder,  and  Williams  and  Germaine  the  younger ; 
Germaine  the  elder  being  the  acceptor  of  a  bill  of  exchange 
for  the  honour  of  the  drawer,  and  Germaine  the  younger  being 
the  drawer  of  the  bill.  The  objection  taken  in  arrest  of 
t  Doug.  680.  X  16  B.  B.  701  (6  Taunt  625 ;  2  Marsh.  304). 
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judgment  was,  that  the  declaration  did  txot  allege  that  when  the     Williams 

bill  arrived  at  maturity,  that  is,  at  the  expiration  of  the  time    qsbmainb. 

after  it  was  exhibited  to  the  drawee,  it  was  ever  presented  to 

that  drawee  for  payment,  or  protested  for  non-payment.    In 

support  of  the  ^objection,  counsel  relied  on  a  case  in  16  East :       [  M76  ] 

Hoare  v.  Cazenove.    That  case  underwent  grave  consideration  by 

this  Court,  which,  at  that  time,   was  filled  by  very  learned 

Judges,  the  assistance  of  one  of  whom  we  have  the  satisfaction 

of  having  at  the  present  moment.    In  the  course  of  the  argument 

much  was  addressed  to  us  to  shew  that  that  judgment  ought  not 

to  have  been  given«    If  we  could  have  been  convinced  that  a 

judgment  given  even  by  persons  of  the  description  to  which  I 

have  alluded,  was  founded  on  a  mistake  of  the  law,  it  would 

have  been  our  duty  to  have  decided  contrary  to  it ;  but  we  ought 

not  to  overrule  a  solemn  decision  of  the  Court  unless  we  perfectly 

concur  in  saying  that  such  judgment  was  founded  on  a  mistake. 

It  is  of  great  importance  in  almost  every  case,  but  particularly 

in  mercantile  law,   that  a    rule    once   laid  down  and  firmly 

established  and  continued  to  be  acted  upon  for  many  years 

should  not  be  changed  unless  it  appears  clearly  to  have  been 

founded  upon  wrong  principles.    If,  however,  the  matter  were 

new,  I  am  by  no  means  prepared  in  my  own  mind  to  say  I 

should  not  have  come  to  the  same  decision,  although  I  should 

have   paused   before  I  pronounced  a  judicial  opinion  on  the 

subject,  longer  than,  having  that  authority  before  me,  I  think  it 

necessary  to  do.    Whatever  is  requisite  to  enable  a  person  who 

has  accepted  a  bill  for  the  honour  of  another,  to  call  upon  that 

person  to  repay  him,  and  to  enable  him  to  recover  over  against 

such  person,  may  also  be  reasonably  held  necessary  to  enable 

another  party  to  recover  against  such  an  acceptor  for  honour. 

For  if  you  could  recover  against  an  acceptor  for  honour  by  proof 

of  less  than  will  enable  him  to  recover  against  the  party  for 

whom  he  a<jcepts,  there  would  be  an  inconsistency ;   for  *it      [  m??  ] 

might  be  said  with  some  reason,  that  if  the  acceptor  for  honour 

chose  to  pay  without  requiring  all  the  proof  from  the  holder 

which  would  be  necessary  for  him  to  recover  against  the  drawer^ 

the  payment  would  be  made  in  his  own  wrong,  and  he  would 

not  be  entitled  to  recover  over.    It  seems,  to  me,  therefore,  that 
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WiLLiAMB  the  same  rule  as  to  proof  which  prevails  in  the  case  of  an 
GebmIive.  acceptor  for  honour,  in  suing  a  party  for  whose  honour  he 
accepts,  must  also  be  observed  when  the  holder  of  a  bill  sues  the 
person  so  accepting.  The  result,  as  it  seems  to  me,  of  the 
decision  to  which  I  have  alluded  is,  that  an  acceptance  for 
honour  is  to  be  considered  not  as  absolutely  such,  but  in  the 
nature  of  a  conditional  acceptance.  It  is  equivalent  to  saying  to 
the  holder  of  the  bill,  keep  this  bill,  don't  return  it,  and  when 
the  time  arrives  at  which  it  ought  to  be  paid,  if  it  be  not  paid  by 
the  party  on  whom  it  was  originally  drawn,  come  to  me,  and 
you  shall  have  the  money.  This  appears  to  me  to  be  a  very 
sensible  interpretation  of  the  nature  of  acceptances  for  honour, 
where  the  parties  say  nothing  upon  the  subject.  In  an  action 
by  the  holder  against  the  drawer  of  the  bill,  to  be  sure  he  has  a 
right  to  say,  if  you  keep  it  till  its  time  has  run  out,  you  ought 
to  have  presented  it  to  the  person  on  whom  I  drew  it,  and  have 
seen  whether  on  the  presentment  he  would  pay ;  whereas,  you 
forbore  to  do  so,  and  have  relied  on  an  acceptance  by  some 
person  for  my  honour  made  without  my  authority.  We  think 
that  we  are  bound  by  authority,  and  I  am  inclined  to  say  by 
reason,  to  confirm  the  decision  in  Hoare  v.  Cazenove;  conse- 
quently the  rule  for  arresting  the  judgment  in  this  case  must 

be  made  absolute. 

Ride  for  arresting  judgment  made  absolute. 


1827.  ELIZABETH  HOWES  v.  BALL. 

JV^wJl.  ^^  ^^^  ^  ^^^^^  481—485 ;  S.  C.  1  Man.  &  Ey.  288 ;  6  L.  J.  K.  B.  106.) 

[  ^^n  A.  agreed  to  giye  B.,  a  coachmaker,  100/.  for  a  coach,  and  to  pay  for 

the  same  by  four  bUlB  of  25/.  each  ;  and  further,  that  B.  should  have  a 
claim  upon  the  coach  until  the  debt  was  duly  paid.  The  bills  were  given, 
but  the  first  was  not  paid  when  it  became  due.  A.  died ;  his  adminis- 
tratrix sent  the  coach  to  B.  to  have  the  wheels  repaired ;  B.  detained  it, 
on  the  ground  that  the  bills  had  not  been  paid :  Held,  in  an  action  of 
trover  brought  by  the  administratrix,  that  the  agreement  operated  as  a 
mere  licence  from  A.  to  B.  to  take  the  coach  if  the  bills  were  not  paid  ; 
that  it  was  not  transferrible,  and  that  the  coach,  having  vested  in  the 
administratrix  by  operation  of  law,  the  defendant  was  not  justified  in 
detaining  it. 

Trover  for  a  stage  coach.    Plea,  not  guilty.     At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after 
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Hilary  Term,  1827,  it  appeared,  that  in  the  month  of  April,  Howes 
1826,  the  plaintiff's  hasband  (since  deceased)  bought  the  coach  ball. 
in  question  of  the  defendant,  and  the  following  agreement  was 
sii^ned  by  them  both :  "  I,  John  Howes,  do  hereby  agree  tD  give 
Thomas  Ball  the  sum  of  1001.  for  a  new  stage-coach ;  in  pay- 
ment of  which,  to  give  Thomas  Ball  four  bills  of  25Z.  each ;  and, 
'further,  I  John  Howes,  do  agree  that  Thomas  Ball  do  have  and  [  *^^^  ] 
hold  a  claim  upon  the  coach  until  the  debt  be  duly  paid."  The 
four  bills  were  given  at  different  dates,  the  first  of  which  became 
due  in  the  month  of  October,  1826,  and  was  dishonoured.  John 
Howes  was  then  dead ;  but  the  plaintiff  had  taken  out  adminis- 
tration to  him,  and  continued  to  carry  on  the  business  of  a 
stage-coach  keeper.  In  November,  1826,  some  of  the  wheels 
belonging  to  the  coach  being  in  want  of  repair,  were  left  at 
Ball's  shop,  and  on  the  10th  of  November  those  repairs  being 
completed,  the  plaintiff's  servant  drove  the  coach  to  the  shop 
door  in  order  to  have  those  wheels  put  on.  The  defendant 
desired  him  to  drive  into  the  yard,  and  take  his  horses  from  the 
coach,  saying  it  required  some  other  repairs,  which  was  not 
true.  The  servant  accordingly  drove  into  the  yard,  and  took  off 
his  horses,  and  then  the  defendant  said,  that  he  meant  to  keep 
the  coach  until  the  four  bills,  of  which  one  only  was  then  due, 
were  paid,  and  he  chained  the  wheels  together  in  order  to 
prevent  him  from  taking  the  coach  away.  The  Lord  Chief 
Justice  thought  that  the  defendant  was  not  justified  in  thus 
taking  possession  of  the  coach,  and  directed  a  verdict  for  the 
plaintiff,  but  gave  the  defendant  leava  to  move  to  enter  a  non- 
suit. A  rule  nm  for  that  purpose  was  granted  in  Easter  Term ; 
against  which, 

The  Attornej/'General  and  R.  V.  Richards  on  a  former  day 
in  this  Term  shewed  cause : 

There  are  two  questions ;  first,  as  to  the  meaning  of  the  agree- 
ment ;  secondly,  whether  the  defendant  could  resume  possession 
of  the  coach  by  a  trick,  even  if  the  agreement  gave  him  any 
right  at  all  to  the  possession  ?  The  eoach  was  paid  for  by  bills, 
and  as  a  lien  is  inconsistent  with  credit,  as  soon  *as  the  bills  [  *483  ] 
were  given,  the  defendant  would  have  been  bound  to  give  up 
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Howes  posBession  of  the  coach,  unless  that  were  provided  for  by  some 
balt..  special  agreement.  If  the  agreement  gave  him  a  right  to  keep  the 
coach  ontil  the  bills  were  paid,  he  was  then  in  the  same  situation 
as  a  person  who  has  contracted  to  sell  an  article  for  ready 
money ;  and  in  either  case,  if  possession  is  parted  with,  the  lien 
is  at  an  end.  The  agreement  is,  moreover,  quite  uncertain ;  it 
does  not  specify  whether  the  defendant  is  to  retain  the  coach 
until  the  bill  overdue  is  paid,  and  so  to  resume  possession  from 
time  to  time  if  the  others  are  dishonoured ;  or,  whether,  having 
once  obtained  it,  he  is  to  keep  possession  until  all  are  paid. 
Secondly,  the  defendant  had  no  right  to  obtain  possession  of  the 
coach  by  means  of  a  fraudulent  representation  made  to  the 
plaintiff's  servant:  Madden  v.  KempsterA 

GiuTiey  and  Chitty,  contra  : 

It  is  impossible  to  suppose  that  the  parties  intended  to  make 
an  agreement  that  Ball  should  never  part  with  the  possession  of 
the  coach  until  all  the  bills  had  been  paid,  for  then  there  could 
have  been  no  motive  for  giving  bills  at  all.  They  must  have 
intended  that  he  should  part  with  the  coach,  but  have  a  right  to 
resume  possession  in  the  event  of  any  one  of  the  bills  being 
dishonoured,  and  retaining  it  until  that  should  be  paid.  This  is 
a  reasonable  construction  of  the  agreement,  and  the  Court  will 
be  disposed  to  put  any  reasonable  construction  upon  that  instru- 
ment rather  than  that  it  shall  be  altogether  unavailing.  Then 
as  to  the  mode  of  obtaining  possession,  it  was  held  in  Whitehead 
I  •484  ]  *v.  Vaughan,X  that  the  lien  of  a  policy  broker  revived  upon  his 
regaining  possession  of  a  policy,  although  that  was  effected  by 
means  of  a  trick. 

Cur.  adv.  vidt. 

Lord  Tenterden,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  facts  of  the  case,  proceeded  as 
follows : 

Taking  into  consideration  the  agreement,  the  fact  of  the 
delivery  of  the  bills  by  Howes  to  Ball,  and  of  the  delivery  of  the 
coach  by  Ball  to  Howes  at  the  same  time,  we  think  the  trans- 
action amounted  to  a  sale  of  the  coach,  so  as  to  transfer  the 

t  1  Camp.  12.         X  "  Cook's  Bankrupt  Laws,"  547  (8  B.  B.  524,  w.). 
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property  in  it  from  Ball  to  Howes.  That  being  so,  the  question  Howes 
is,  whether,  after  such  a  transfer  of  the  property,  the  seller  can  ball. 
have  any  valid  claim  on  the  property  so  transferred  ?  Hypothe- 
cation is  not  allowed  by  the  law  of  England,  although  in  some 
parts  of  the  Continent,  not  many  years  ago,  it  was  allowed.  The 
utmost  effect,  therefore,  that  can  be  given  to  this  rastrument  is, 
to  construe  it  as  a  licence  given  by  Howes  to  Ball  to  resume 
possession  of  and  retain  the  coach,  in  case  Howes  did  not  pay 
the  bills.  Construing  it  as  a  licence,  it  is  a  personal  licence,  not 
available  against  any  person  to  whom  Howes  might  transfer  the 
property.  It  could  not,  therefore,  be  available  against  his 
administrator,  to  whom  the  property  came  by  operation  of  law. 
If  Howes  had  lived,  and  the  coach,  on  non-payment  of  the  bills, 
had  been  taken  out  of  his  possession,  and  he  had  brought'  an 
action,  the  defendant  might,  in  bar  of  that,  have  relied  on  the 
instrument.  But  as  the  licence  was  a  mere  personal  "^licence,  [  *^^''  ] 
not  transferrible,  supposing  the  property  had  been  transferred  by 
the  act  of  the  party  or  by  operation  of  law,  we  are  of  opinion  that 
the  defendant  was  not  entitled  to  take  and  detain  the  coach. 
The  rule  for  entering  a  nonsuit  must,  therefore,  be  discharged. 

Rule  discharged. 
EEEVES  V.  SLATER.  i827. 

Xor,  23. 
(7  Barn.  &  Cress.  486—490 ;  S.  C.  1  Man.  &  Ry.  265 ;  6  L.  J.  K.  B.  77.)  

Where  A.  B.  executed  a  warrant  of  attorney  in  the  name  of  C.  B.,         ^        ■' 
and  judg:ment  was  entered  up,  and  a  fi.  fa.  issued  against  him  by  that 
name :  Held,  that  this  was  right,  and  that  the  sheriff  was  bound  to 
execute  it. 

Case  against  the  defendant,  late  Sheriff  of  Sussex,  for  a  false 
return  to  a  writ  of  fi.  fa.  The  declaration  stated  that  in  Easter 
Term,  6  Geo.  lY.,  plaintiff  obtained  a  judgment  in  K.  B.  against 
John  Stone  Lundie  for  a  debt  of  200L,  and  SI.  58.  damages  and 
costs ;  that  on  the  16th  of  May,  6  Geo.  IV.,  plaintiff  issued  a 
n./a.,  directed  to  the  then  Sheriff  of  Sussex,  directing  him  to  levy 
the  said  debts  and  damages  on  the  goods  of  John  Stone  Lundie  ; 
that  the  writ  was  indorsed  to  levy  IISL  17a.,  and  delivered  to 
defendant,  then  Sheriff  of  Sussex,  who,  by  virtue  of  it,  seized 
divers  goods  of  John  Stone  Lundio,  which  he  ought  to  have  sold 
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Reeves  under  the  writ,  but  neglected  to  do  so,  and  falsely  returned  nulla 
SLATEB.  bona.  Plea,  the  general  issue,  not  guilty.  At  the  trial  before 
Littledale,  J.,  at  the  Sussex  Lent  Assizes,  1827,  it  appeared  that 
the  judgment  mentioned  in  the  declaration  was  entered  up  on  a 
warrant  of  attorney,  filled  up  in  the  name  of  John  Stone  Lundie, 
and  signed  J.  S.  Lundie.  A  writ  olfi.fa.  was  issued  as  alleged, 
commanding  the  sheriff  to  levy  on  the  goods  of  John  Stone  Lundie, 
upon  which  a  warrant  was  made  out,  and  delivered  to  an  officer, 
who,  by  virtue  of  it,  seized  goods  and  chattels  to  the  value  of  the 
sum  indorsed  upon  the  writ,  the  property  of  the  person  who 
executed  the  warrant  of  attorney,  but  whose  right  name  was 
[  •487  ]  ♦proved  to  be  John  Stowe  Lundie.  •  After  the  seizure  was  made, 
the  officer  received  notice  that  the  goods  were  not  the  property  of 
Lundie,  but  had,  before  his  marriage,  been  conveyed  to  trustees 
for  his  wife.  The  sherifiF,  after  some  inquiry,  believing  this  to 
be  the  fact,  asked  the  plaintiff  to  indemnify  him,  who  refused  to 
do  so,  and  thereupon  the  sheriff  directed  the  officer  to  relinquish 
possession,  and  being  afterwards  ruled  to  return  the  writ,  he 
returned  miUa  bona.  The  conveyance  to  trustees  appeared  not 
to  be  a  bond  fide  transaction,  and  the  defendant  was  compelled  to 
rely  on  the  fact  that  the  party  whose  goods  were  seized  by  the 
officer  was  not  John  Stone  Lundie,  that  there  was  no  such  person, 
and,  therefore,  the  return  of  the  sheriff  that  John  Stone  Lundie 
had  no  goods  in  his  bailiwick  was  true.  To  this  it  was  answered, 
that  as  John  Stowe  Lundie  had  executed  the  warrant  of  attorney 
in  the  name  of  J.  S.  Lundie,  that  must  be  taken  to  mean 
John  Stone  Lundie,  the  name  inserted  in  the  body  of  the 
instrument,  and  that  he  was  estopped  from  afterwards  disputing 
that  he  was  so  called ;  the  sheriff  was,  therefore,  bound  to  sell 
his  goods  when  seized  under  the  writ.  The  learned  Judge  was 
of  that  opinion,  and  directed  a  verdict  for  the  plaintiff,  but  he 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  A  rule 
nisi  for  that  purpose  was  granted  in  last  Easter  Term,  [and 
now  argued] . 

r  489  J       Lord  Tektkrden,  Ch.  J. : 

There  is  a  very  plain  distinction  between  mesne  and  final 
process,  and  I  think  it  is  decisive  of  tbe  present  question.    The 
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facts  of  the  case  are  very  strong  against  the  sheriff.    He  took       Rbeviss 
possession,  under  this  writ,  of  goods  now  admitted  to  have  been      slatbb. 
the  goods  of  the  party,  kept  them  for  eighteen  days,  and  then 
refused  to  sell  on  account  of  his  having  received  *a  notice  that       [  ^490  ] 
they  belonged  to  a  third  person.     Nothing  was  at  that  time  said 
about  any  error  in  the  process.     If  the  sheriff  had  entertained 
any  doubt  upon  that  point,  he  should  have  caused  the  judgment 
to  be  examined,  and  he  would  have  found  that  it  corresponded 
with  the  writ,  and  that  the  party  was  estopped  from  disputing 
the   accuracy  of  his  description.     The  party  himself   having 
suffered  judgment  to  be  entered  up  against  him  by  the  name  of 
John  Stone  Lundie,  it  was  not  for  the  sheriff  to  render  that 
nugatory  by  refusing  to  execute  the  Jieri  facias^  and  he  must  be 
liable  for  the  consequences  of  having  done  so. 

Bayley,  J. : 

I  have  no  doubt  in  this  case.     It  is  clear  that  the  party  could 

not  have  taken  the  objection  now  set  up,  but  it  is  said  that  the 

sheriff  may.     There  is,  however,  no  reason  why  he  should  be 

allowed  to  do  so  when  the  party  is  clearly  estopped  by  the 

judgment,  and  the  sheriff  incurs  no  more  responsibility  than  in 

any  other  case ;   viz.  the  necessity  of  proving  that  the  party 

whose  goods  are  seized  was  the  party  in  the  suit  in  which  the 

writ  issued. 

Rule  discharged. 


LEIGH  AXD  Another  v.  TAYLOR.  ^s^?. 

Nor.  24. 
(7  Barn.  &  Cress.  491—494.) 


An  overseer  has  not,  by  virtue  of  his  office,  any  authority  to  borrow 
money ;  and,  in  an  action  against  a  surety  on  a  bond  conditioned  for  the 
overseer's  faithfully  accounting  for  all  sums  received  by  him  by  virtue 
of  his  office,  the  surety  is  not  liable  for  a  sum  lent  to  the  overseer,  and 
applied  by  him  to  parochial  purposes. 

Debt  on  bond,  dated  the  25th  of  March,  1817,  for  800Z.  The 
defendant  craved  oyer  of  the  bond  and  condition.  The  condition, 
which  recited  that  T.  Button  had  been  duly  elected  overseer  of 
the  poor  of  the  township  of  Lynn,  in  the  County  of  Chester,  in 
which  situation  he  would  have  occasion  to  receive  various  sums 
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Leigh  of  money,  ivas,  that  if  Button  should,  at  all  times  during  his 
Tatlob.  continuance  in  his  office  of  overseer  of  the  poor  of  the  township 
of  Lynn,  well  and  faithfully  execute  and  perform  the  same, 
according  to  the  directions  of  the  several  Acts  of  Parliament 
made  for  the  regulation  of  overseers  of  the  poor,  and  should 
truly  account  for,  distribute,  pay,  and  apply  all  such  sums  of 
money,  not  exceeding  the  sum  of  4003.,  as  should  come  into  his 
hands  by  virtue  of  his  said  office,  then  the  obligation  to  be  void, 
otherwise  to  be  in  full  force.  Plea,  first,  fion  eat  factum.  Second, 
that  the  office  was  an  annual  office,  which  Hutton  held  for  the 
space  of  a  whole  year,  which  had  long  since  expired ;  that  the 
bond  was  given  to  secure  the  faithful  performance  of  said  office 
of  overseer  during  the  said  year,  that  is  to  say,  from  the 
25th  March,  1817,  to  the  25th  March,  1818,  only,  and  to  secure 
the  good  and  true  accounting  for,  distributing,  paying,  and 
applying  by  Hutton  of  all  such  sums  of  money  (not  exceeding 
400Z.)  as  should  arise  or  come  into  his  hands  by  virtue  of  his 
said  office,  during  the  said  last-mentioned  year  only ;  and  that 
he  did,  in  fact,  during  one  whole  yei^r,  from  said  25th  March, 
[  N92  ]  1817,  to  the  said  25th  March,  *1818,  duly  and  faithfully  perform 
the  said  office  of  overseer  of  the  poor ;  and  that  he  did,  likewise, 
during  the  whole  of  the  said  year,  well  and  truly  account  for, 
distribute,  and  pay  and  apply  all  such  sums  of  money,  not 
exceeding  400i.,  as  did  arise  or  come  into  his  hands  by  virtue  of 
his  said  office.  Wherefore,  &c.  Eeplication,  taking  issue  upon 
first  plea ;  and  as  to  the  last  plea,  that  during  the  said  year, 
from  25th  March,  1817,  to  said  25th  March,  1818,  and  whilst 
Hutton  was  overseer,  he  received  and  had  in  his  hands,  by  virtue 
of  his  said  office,  83Z.  108.,  which  he  had  (although  requested  so 
to  do)  wholly  neglected  and  refused  to  account  for,  distribute,  <&c., 
and  the  same  is  still  wholly  undistributed,  &c.  Wherefore,  6:e, 
Rejoinder,  that  Hutton  did  well  and  truly  account  for,  distribute, 
pay,  &c.  all  sums  of  money,  not  exceeding,  &c.  as  came  into  his 
hands  during  the  said  year  by  virtue  of  his  office.  At  the  trial 
before  Warren,  Ch.  J.,  of  Chester,  at  the  Spring  Assizes,  1827, 
for  that  county,  it  appeared,  that  the  plaintiffs  were  entitled  to 
recover  a  sum  of  56Z.,  provided  all  the  sums  which  the  plaintiffs 
sought  to  charge  the  defendant  with  could  be  considered  to  have 
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been  received  by  Hutton  by  virtue  of  his  office  of  overseer.     One       Leigh 
of  those  sums  was  lOOZ.,  borrowed  of  one  Fox  by  Hutton  and  his      taylor. 
co-overseer,  and  applied  by  them  to  parochial  purposes.     It  was 
objected,  by  the  defendant's  counsel,  that  that  sum  could  not  be 
recovered  by  the  plaintiffs,  inasmuch  as  it  could  not  be  said  to 
have  been  received  by  Hutton  by  virtue  of  his  office  of  overseer ; 
an  overseer,  as  such,  having  no  authority  to  borrow  money : 
Mousey  v.  KnowlesA     The  learned  Judge  directed  the  jury  to 
*find  a  verdict  for  the  plaintiffs  for  66Z.,  with  liberty  to  the       [  Hds  ] 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  defendant  ought  not  to  be  charged  with  the  sum 
of  low.     A  rule  nisi  having  been  obtained  in  last  Easter  Term 
for  that  purpose, 

JoneSy  Serjt.  and  Cottinghain  now  shewed  cause,  and  con- 
tended, that  a  sum  of  money  borrowed  and  received  by  an 
overseer  for  and  applied  by  him  to  the  purposes  of  the  township, 
must  be  considered  as  money  received  by  him  by  virtue  of  his 
office  of  overseer.  The  township  would  be  charged  with  the 
amount  by  the  lender,  who  would  treat  Hutton  as  the  agent  of 
the  township,  and  evidence  to  that  effect  would  arise  from  the 
circumstance  of  the  application  of  the  money  to  the  use  of  the 
township. 

Cro88y  Serjt.  and  J.  WiUiajna,  contra  : 

It  is  the  duty  of  the  overseer,  when  he  requires  money  for 
parochial  purposes,  to  cause  the  same  to  be  levied  by  rate,  and 
the  money  raised  by  the  rate  and  paid  into  his  hands,  is  properly 
money  received  by  him  by  virtue  of  his  office  of  overseer ;  but 
he  has  no  authority  as  overseer  to  borrow  money,  and  the  town- 
ship could  not  be  compelled  to  pay  the  money  so  borrowed  by 
him,  and  money  coming  into  his  hands  by  way  of  loan  cannot  be 
considered  as  money  received  by  him  by  virtue  of  his  office  of 
overseer. 

Lord  Tentbrden,  Ch.  J. : 

The  condition  of  the  bond  was,  **that  Hutton  should  truly 
account  for  all  such  sums  of  money,  not  exceeding  400/.,  as 
t  23  B.  E.  7o9  (2  Stark.  Go), 
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Leigh  should  arise  or  come  into  his  hands  by  virtue  of  his  office  of 
Taylor,      overseer ; "  *and  the  question  is,  whether  he  can  be  considered 

[  •494  ]      as  having  received  by  virtue  of  his  office  of  overseer  this  sum 

of  1001.  which  was  advanced  to  him  upon  loan  by  Fox.    The 

borrowing  of  money  is  no  part  of  the  duty  of  overseer.     If, 

indeed,  it  had  been  borrowed  by  the  direction  of  the  parishioners, 

there  might  have  been  grounds  for  saying  that  it  came  into  his 

hands  in  his  character  of  overseer ;  but  that  does  not  appear  to 

have  been  the  case.    This,  therefore,  must  be  considered  to  have 

been  a  loan  to  Hutton  and  his  co-overseer  individually,  and  not 

in  their  character  of  overseers  ;  and  if  it  was  not  money  received 

by  Hutton  by  virtue  of  his  office,  it  is  not  within  the  condition  of 

the  bond.     The  rule  for  entering  a  nonsuit  must  therefore  be 

made  absolute. 

R^de  absolute. 

1827.       THE  KING  f.  The  BEIDGEWATEE  and  TAUNTON 
^—^'  CANAL  COMPANY. 

^        ^  (7  Bam.  &  Cress.  514 — 516 ;  S.  C.  nom.  R,  v.  Justices  of  Somersetshire , 

1  Man.  &  Ey.  272 ;  6  L.  J.  M.  0.  23.) 

Where  a  high  constable  presents  persons  for  a  nuisance  in  a  highway, 
he  must  go  before  the  grand  jury  and  give  his  evidence  on  oath. 

B.  Hooper,  high  constable  of  the  hundred  of  Whitley,  in  the 
county  of  Somerset,  attended  at  the  Quarter  Sessions  for  that 
county,  and  being  sworn  to  present  all  offences  within  his 
hundred,  and  being  interrogated  by  the  Court  whether  he  knew 
of  any  nuisance  to  persons  or  any  highways  out  of  repair  within 
his  hundred,  answered,  that  he  intended  to  present  the  defen- 
dants for  a  nuisance.  He  was  then  directed  to  go  to  the  indict- 
ment oJB&ce  (a  room  under  the  same  roof  with  the  Court),  and 
give  his  instructions.  He  there  signed  the  following  presentment 
[  'ois  ]  in  writing  upon  paper :  **  I  *present  the  Company  of  Proprietors 
of  the  Bridgewater  and  Taunton  Canal  Navigation  for  a  nuisance, 
in  erecting  a  certain  swing- bridge  over  and  across  a  common 
highway  leading  from,"  &c.  &c.  The  clerk  of  the  indictments 
(who  was  employed  by  the  clerk  of  the  peace)  turned  the  present- 
ment into  the  form  of  an  indictment,  beginning  with  the  words, 
"The  jurors  of  our  lord  the  King."     The  indictment,  and  the 
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constable's  presentment  on  paper,  were  then  filed  by  the  clerk  of 
the  peace,  together  with  the  other  indictments  found  at  that 
Sessions ;  but  the  constable  of  the  hundred  never  went  before  the 
grand  jury,  or  gave  any  evidence ;  nor  was  the  presentment  ever 
submitted  to  the  consideration  of  the  grand  jury.  The  aj£davits 
stated  that  this  was  the  usual  practice  as  to  presentments  by  the 
high  constable  at  the  Court  of  Quarter  Sessions  for  the  county  of 
Somerset,  and  that  the  same  practice  had  prevailed  on  the  western 
circuit  for  forty  years.  A  rule  nisi  had  been  obtained  for  quash- 
ing this  presentment,  against  which 

Rogers  now  shewed  cause : 

The  ancient  practice  was  for  the  constable  to  present  all 
offences  within  his  knowledge,  which  concerned  the  peace,  at 
the  leet  or  toum ;  and  such  presentment  was  then  acted  upon 
without  being  sanctioned  by  a  grand  jury.  The  jurisdiction 
which  the  toum  had  over  such  offences  was  by  the  statute 
1  Edw.  IV.  c.  2,+  transferred  to  the  Quarter  Sessions.  It  still 
continued  to  be  the  duty  of  the  constable  to  present  such  offences 
at  the  Sessions,  and  there,  his  presentment,  like  that  of  a  justice, 
was  considered  equivalent  to  an  indictment  found  by  a  grand 
jury.  Lambard's  Eirenarcha,  p.  508,  shews  that  the  present- 
ment of  a  justice  upon  his  own  knowledge,  of  o£fences  against 
certain  statutes  there  mentioned,  hath  the  force  of  a  presentment 
*of  twelve  men ;  and  the  same  learned  author  afterwards  says, 
''  Of  some  such  like  strength  also  (as  I  think)  is  the  presentment 
of  constables  concerning  sundry  points  contained  in  the  Statute 
of  Winchester,  13  Edw.  I."  In  Fitzherbert's  Justice  of  the 
Peace,  p.  125,  under  the  head  of  "Where  a  presentment  or 
certificate  made  by  a  justice  or  by  other  persons  to  sessions  shall 
be  like  a  presentment  found  by  the  verdict  of  twelve  men,"  it  is 
laid  down,  ''that  the  presentment  at  the  Sessions  by  justices  of 
the  peace  upon  their  knowledge  of  such  a  highway  being  out  of 
repair,  is  like  the  presentment  of  twelve  men,  upon  which  the 
justices  may  pass  a  fine."  Now  a  high  constable  presents  on  his 
own  knowledge ;  he  is  not  bound,  on  the  information  of  others, 
to  present  a  highway  out  of  repair:  Anon.y  1  Vent.  837;   and 

t  Eepealed  by  the  Sheriffs  Act,  1887,  8.  39. 
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the  crosB-examination  of  the  pauper,  a  brickmaker,  was  proceed- 
ing to  shew  that  he  had,  in  the  year  1813  or  1814,  acquired 
a  settlement  at  Whitgift  subsequently  to  that  established  by 
the  respondents,  by  the  occupation  of  a  tenement,  and  to  prove 
what  was  the  rent  paid  for  the  same,  whereupon  the  respondents' 
counsel  interposed,  and  asked  the  pauper  whether  the  contract 
under  which  he  had  held  the  tenement  was  not  in  writing,  and 
on  his  admitting  that  it  was,  they  objected  that  parol  testimony 
could  not  be  received.  The  appellant's  counsel  contended,  that 
they  had  nothing  to  do  with  the  agreement,  that  all  they  pro- 
posed to  prove  was  the  fact  of  the  occupation  and  the  annual 
value  of  the  tenement,  which  they  were  at  liberty  to  prove  by  the 
cress-examination  of  the  pauper,  without  reference  to  the  agree- 
ment ;  but  the  Court  of  Quarter  Sessions  being  of  opinion  that 
the  contract  must  be  proved,  and  that  such  parol  evidence  could 
not  be  received,  confirmed  the  order,  subject  to  the  opinion  of 
this  Court. 

Blackburne  in  support  of  the  order  of  Sessions : 

The  object  of  this  examination  was  to  prove  a  settlement  in 
another  parish.  The  coming  to  settle  on  a  tenement  in  the 
statute  18  &  14  Car.  II.  f  means  by  renting  a  tenement,  or  holding 
in  the  character  of  tenant :  Rex  v.  BowncBSyl  Rex  v.  St.  John's^ 
Glcatmihury.%  The  *taking  in  this  case  must  be  proved  by  the 
contract  between  the  parties,  and  it  was  not  suj£cient  for  the 
witness  to  occupy,  unless  he  occupied  as  tenant,  for  he  might  be 
in  as  servant  or  as  owner.  It  is  a  different  question,  whether  pay- 
ment of  rent  may  be  proved  by  parol,  but  the  agreement  must 
be  looked  to  to  shew  the  terms  of  the  holding.  In  Brewer  v. 
Palmer,],  which  was  an  action  for  use  and  occupation,  the 
premises  having  been  demised  by  an  agreement  in  writing,  it 
was  holden  that  it  must  be  produced.  So  it  must  to  shew  that 
a  settlement  has  been  gained :  Rex  v.  Castle  Morton  S 

(Bayley,  J. :  There  the  Court  only  held  that  they  could  not 
receive  parol  evidence  of  a  written  agreement  which  was  void.) 

t  C.   12.     See  now  35  Geo.  in.  §  1  B.  &  Aid.  481.   • 

c.  101,  e.  1.  II  3  Esp.  213. 

t  4  M.  &  S.  210.  H  22  R.  E.  493  (3  B.  &  Aid.  588). 
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Here  the   defendant  occupied  land,  but  he  might  occupy  by 
wrong,  and  not  in  the  character  of  tenant. 

Colt  man  J  contra  : 

If  it  had  been  necessary  to  prove  the  terms  on  which  the 
pauper  held  the  tenement,  the  evidence  would  have  been 
insufficient ;  as  if  this  case  had  arisen  subsequently  to  the 
statute  59  Geo.  III.  c.  60+  ;  but  it  was  wholly  immaterial  for  what 
time  the  tenement  was  taken,  or  at  what  rent.  It  was  only 
necessary  to  prove  that  the  pauper  o(Scupied  as  tenant ;  that  fact 
may  be  implied  from  the  acts  of  the  parties,  or  from  the  payment 
of  rent,  or  the  mere  fact  of  occupation  :  Rex  v.  Xetherseal,  I  Rex 
V.  FritwelL^  Though  the  contents  of  an  instrument  cannot  be 
proved  by  parol  evidence,  its  general  character  may :  this  dis- 
tinction is  noticed  by  Chambrb,  J.  in  Bucher  v.  Jarratt :  \\  there 
the  existence  of  *a  certificate  was  allowed  to  be  proved  by  the 
production  of  the  registry  from  which  it  was  copied,  though  no 
notice  had  been  given  to  produce  the  certificate  itself.  So  here 
it  was  competent  to  prove  the  general  situation  of  the  pauper 
with  respect  to  the  premises,  whether  he  was  there  as  servant, 
owner,  or  tenant,  provided  that  could  be  done  without  going  into 
minute  particulars  of  the  instrument.  In  Davis  v.  Reynolds  %  i^- 
was  held  that  where  goods  consigned  to  A.  upon  their  arrival 
were  landed  on  the  defendant's  wharf,  the  plaintiff  in  trover 
might  prove  his  title  by  parol,  although  the  bill  of  lading  which 
had  been  endorsed  to  him  could  not  be  received  in  evidence  for 
want  of  a  stamp. 

Bayuby,  J. : 

The  general  rule  is,  that  the  contents  of  a  written  instrument 
cannot  be  proved  without  producing  it.  But,  although  there 
may  be  a  written  instrument  between  a  landlord  and  tenant, 
defining  the  terms  of  the  tenancy,  the  fact  of  tenancy  may  be 
proved  by  parol,  without  proving  the  terms  of  it.  It  was 
unnecessary  in  this  case  to  prove  by  the  written  instrument, 
either  the  fact  of  tenancy  or  the  value  of  the  premises. 
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LiTTLBDALE,  J.  : 

Payment  of  rent  as  rent  is  evidence  of  tenancy,  and  may  be 
proved  without  producing  the  written  instrument. 

The  case  ordered  to  go  back  to  tlie  Sessions  to  hear 
the  evidence. 


1S28. 
Jan.  25. 

[  «27  ] 


BENNETT  v.   WOMACK. 

(7  Bam.  &  Cress.  627—629;  S.  C.  1  Man.  &  Ry.  644;  6  L.  J,  K.  B.  175; 
S.  C.  at  Nisi  Prius,  3  Car.  &  P.  96.) 

A  party  contractod  for  an  assignment  of  a  lease  of  a  public-house, 
which  was  described  as  holden  at  a  certain  net  rent,  upon  usual  and 
common  covenants.  The  lease  contained  a  covenant  by  the  tenant  to 
pay  land-tax,  sewers-rate,  and  all  other  taxes,  and  a  proviso  for  re- en  try, 
if  any  business  but  that  of  a  victualler  should  be  carried  on  in  the  house, 
and  it  was  proved  that  a  considerable  majority  of  public-house  leases 
contained  such  a  proviso  :  Held,  that  the  covenant  to  pay  land-tax,  &e. 
was  a  common  covenant  in  a  lease,  reserving  a  net  rent ;  and  that  the 
proviso  for  re-entry  must,  with  reference  to  a  lease  of  a  public-house, 
also  be  considered  usual  and  common.! 

Assumpsit  on  an  agreement  to  purchase  the  lease  of  a  public- 
house,  which  in  the  agreement  was  described  as  held  by  the 
plaintiff  at  a  certain  net  annual  rent  under  common  and  usual 
covenants.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Tenterden,  Gh.  J.  at  the  London  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  defendant  had  entered  into  the 
agreement  set  out  in  the  declaration,  but  the  lease  contained  a 
covenant  by  the  tenant  to  pay  the  land-tax,  sewers-rate,  and  all 
taxes,  besides  the  rent  specified,  and  a  proviso  for  re-entry  by  the 
landlord  if  any  business  but  that  of  a  victualler  should  be  carried 
on  in  the  house ;  and  these  the  defendant's  counsel  contended 
were  not  common  and  usual  covenants,  wherefore  he  was  not 
bound  to  take  the  lease.  The  Lord  Chief  Justice  thought 
that  the  stipulation  for  a  net  annual  rent  answered  the  objection 
as  to  the  land-tax  and  sewers-rate;  and  evidence  being  given 
that  the  proviso  for  re-entry  was  inserted  in  at  least  six  out  of  ten 
leases  of  public-houses,  his  Lordship  thought  it  must,  with 
reference  to  the  lease  in  question,  be  considered  as  common  and 
usual,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit. 

t  In  rr  Lander  and  Daght/'s  Contract,  '92,  ii  Ch.  41,  61  L.  J.  Ch.  707. 
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F.  Kelly  now  moved  accordingly,  and  contended  that  a     Bknnett 
covenant  to  pay  the  land-tax  and  sewers-rate  was  not  a  common     womack. 
covenant,  for  that  the  former  was  always  considered  a  landlord's 
tax,  and  ander  the  statute  of  ^sewers  the  rate  is  sometimes  im-       C  *<>*2^  ] 
posed  on  the  landlord,  sometimes  on  the  tenant,  and  sometimes 
on  both-       Neither  was  the  proviso  against  carrying  on  any 
business  in  the  premises,  except  that  of  a  victualler,  a  common 
stipulation.     The  fact  of  such  a  proviso  being  frequently  intro- 
duced into  such  leases  makes  no  difference.     In  Henderson  v. 
Hay,^  the  assignee  of  a  lease  of  a  public-house  agreed  for  a  new 
lease  "  upon  common  and  usual  covenants.'*     The  lessor  after- 
wards insisted  upon  a  covenant  not  to  assign  without  his  licence, 
but  Lord  Thublow  decreed  a  specific  performance  without  such 
covenant,  observing  that  although  it  might  be  very  usual  to 
introduce  it,  that  would  not  make  it  a  common  covenant.      This 
was  confirmed  by  Lord  Eldon,  after  much  consideration,  in 
Church  v.  Brovm,X  where  his  Lordship  said,  "  the  safest  rule 
of  property  is,  that  a  person  shall  be  taken  to  grant  the  interest 
in  an  estate  which  he  proposes  to  convey,  or  the  lease  he  proposes 
to  make,  and  that  nothing  which  flows  out  of  that  interest  as 
an  incident,  is  to  be  done  away  by  loose  expressions,  to  be  con- 
strued by  facts  more  loose."     Now  one  of  the  rights  which  the 
defendant  would  take  as  incident  to  his  interest  for  a  term  of 
years,  would  be  the  right  to  carry  on  any  lawful  trade  on  the 
premises.  § 

Lord  Tbnterden,  Gh.  J. : 

I  am  of  opinion  that  there  is  not  any  weight  in  the  objection 
taken  to  the  covenant  to  pay  the  land-tax  and  sewers-rate. 
When  a  party  *stipulates  to  receive  a  net  rent,  that  means  a  rent  [  '629  ] 
clear  of  all  deductions  to  which  it  would  otherwise  be  liable ;  the 
covenant  to  pay  land-tax  and  sewers-rate,  must,  therefore,  be 
an  usual  covenant  in  a  lease  reserving  a  certain  net  rent.  The 
remaining  question  turns  upon  the  proviso  for  re-entry.  Now  that 
which  is  usual  in  leases  of  one  description  of  property,  may  not 
be  so  in  leases  of  another,  and  I  therefore  think  we  are  bound  to 

t  3  Br.  C.  C.  632.  collected  in  a  note  to  Hmdersou  v. 

:  10  R  R.  74  (15  Ves.  25S).  /%,  3  Br.  C.  C.  by  Eden. 

S  J*c»e  many  cases  on  this  subject 
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Bennett     take  into  consideration  that  this  was  a  lease  of  a  public-house. 

WoMACK.  Evidence  was  given,  that  of  such  leases  at  least  six  in  ten 
contained  a  similar  proviso ;  and  as  no  attempt  was  made  to 
answer  that  by  conflicting  evidence,  it  must  be  taken  that  such 
a  proviso  was  usual  and  common  in  leases  of  public-houses. 
And  if  there  was  nothing  in  this  lease  more  than  the  party 
contracting  for  the  purchase  must  be  presumed  to  have  expected 
to  find  there,  the  existence  of  the  proviso  furnishes  him  with  no 
valid  ground  for  refusing  to  complete  his  contract. 

Bayley,  J. : 

I  entirely  agree  upon  both  points.  Where  a  tenant  agi-ees 
to  give  a  net  rent,  covenants  to  secure  that  are  usual  and 
common.  Now  the  covenant  to  pay  sewers-rate  is  merely  a 
covenant  to  secure  a  net  rent  to  the  landlord.  With  respect  to 
the  other  objection,  it  must  be  remembered  that  this  was  a 
bargain  for  an  assignment  of  a  lease,  not  for  the  original  grant 
of  a  lease ;  the  defendant  was  told  that  it  contained  none  but 
usual  and  common  covenants,  and  I  think  that  was  made  out  by 
evidence,  that  of  such  leases  six  in  ten  contained  the  proviso  in 
question. 

HoLBOYD  and  Littledale,  JJ.  concurred. 

Rule  refused. 


[635] 


i»28.  GEEENSLADE  v.  DO  WEE  and  COLMAlf. 

Jait.  26. 

(7  Bam.  &  Cress.  635—639 ;  S.  C.  1  Man.  &  Ry.  640 ;  6  L.  J.  K.  B.  155.) 


Where  A.  and  B.  agreed  to  take  a  farm,  and  pay  C,  the  former  occupier, 
for  certain  articles,  by  bills  at  three  months,  and  C.  afterwards,  without 
the  knowledge  or  consent  of  A.,  took  from  B.  bills  for  the  amount 
payable  at  six  and  twelve  months,  accepted  by  himself  in  his  own  name 
and  A.'b  :  Held,  that  the  latter  could  not  be  sued  on  the  bills. 

Assumpsit  against  the  defendants  as  acceptors  of  several  bills 
of  exchange  payable  at  six  and  twelve  months,  drawn  by  one 
Willoughby,  and  endorsed  by  him  to  the  plaintiflf.  Plea,  non 
assumpsit.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the 
Westminster  sittings  after  last  Michaelmas  Term,  it  appeared 
that  Willoughby,  in  October,  1824,  was  the  occupier  of  a  farm  in 
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Surrey,  under  an  agreement  for  a  lease  from  Lord  King.    On  the  GnEENSLADB 
10th  of  October  in  that  year,  an  agreement  was  entered  into      doweb. 
between  Willoughby  and  the  defendant  Coleman,  that  he  should 
take  the  farm  upon  the  terms  of  Willoughby's  agreement  with 
the  landlord,  and  pay  for  fixtures,  household  furniture,  crops, 
stock,  &c.,  at  a  valuation.     On  the  11th,  a  written  agreement 
U)  that   effect  was  prepared  and  signed  by  Willoughby  and 
Coleman ;  on  the  next  day,  Dower  also  signed  it.     According 
to  this  agreement,  the  amount  of  the  fixtures  and  furniture 
\ras  to  be  paid  for  on  the  25th  of  October,  the  price  of  the 
crops  and  stock  by  bills  at  three  months.    A  few  days  after 
this  agreement  was  signed,  Coleman  was  taken  very  ill,  and 
so  continued,  wholly  unable  to  attend  to  business,  for  several 
months.      In  consequence  of  this  Willoughby,   at  the  request 
of  Dower,   continued  to  manage  the    farm  until  the  9th   of 
December,  *1824,  when  Dower  entered  into  a  new  agreement      [  •6S6  ] 
with  Willoughby,  to  pay  part  of  the  sum  at  which  the  articles 
6i)ecified  in  the  former  agreement  were  valued,   in  cash,  and 
the  remainder  by  bills  at  six  and  twelve  months.      In  pur- 
suance of  this  agreement,  the  bills  in  question  were  drawn  by 
Willoughby,  accepted  by  Dower,  for  himself  and  Coleman,  and 
deposited  in  the  hands  of  the  auctioneer  employed  to  make  the 
valuation,  to  be  kept  by  him  until  the  valuation  was  formally 
made  out,  and  possession  of  the  farm  given  up.    On  the  11th  of 
January,  1825,  this  was  done ;  Dower  took  possession  of  the 
farm,  and  the  bills  were  handed  over  to  Willoughby.     In  April, 
1825,  Coleman,  having  recovered  from  his  illness,  went  to  reside 
on  the  farm,  and  was  then  for  the  first  time  informed  by  the 
auctioneer  that  the  amount  had  been  paid  by  Dower,  partly 
in  cash  and  partly  by  bills,  but  the  periods  at  which  the  bills  were 
made  payable  were  not  mentioned.     Coleman  replied,  that  Dower 
ought  not  to  have  given  any  bills,  as  he  had  received  1,200Z.  to 
make  the  payment,  which  sum  greatly  exceeded  the  amount  of 
the  valuation.    It  further  appeared  that  Dower  and  Coleman 
were  jointly  interested  in  the  farm.    For  the  defendant  Coleman 
it  was  objected,  that  Dower  had  not  any  authority  to  accept  the 
bills  in  question  in  their  joint  names.     The  Lord  Chief  Justice 
thought  the  objection  fatal,  and  directed  a  nonsuit. 

R.B. ^VOL.  XXXI.  18 
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GBBfiKSLALK  Broiigliam  now  moved  for  a  rule  nisi  for  a  new  trial : 

Dow£B.  It  was  clear  upon  the  evidence  that  Dower  and  Coleman  were 

partners  in  the  farm.  Coleman,  it  is  true,  originally  made  an 
agreement,  and  signed  the  written  contract  for  the  farm,  but  on 
the  following  day  this  was  also  signed  by  Dower,  and  it  was  not 
[  •637  ]  disputed  that  the  *latter  was  to  have  an  interest  in  the  concern. 
If  then  they  were  partners,  the  acceptance  of  one  bound  both,  the 
bills  being  given  for  a  debt  due  from  both.  It  may  be  said  that 
the  power  of  one  partner  to  bind  a  firm  by  his  acceptance,  applies 
only  to  trading  partnerships  ;  but  there  is  no  authority  for  that, 
and  it  would  be  a  very  inconvenient  limitation  of  the  implied 
power  'given  by  one  partner  to  another.  Besides,  even  when 
Coleman  was  informed  that  bills  had  been  given,  he  did  not  deny 
his  liability,  or  make  any  communication  upon  the  subject  to 
Willoughby,  but  continued  to  occupy  the  farm  jointly  with  Dower 
as  before.  His  conduct,  therefore,  amounted  to  a  recognition  of 
the  authority. 

Lord  Tenterdbn,  Ch.  J. : 

The  agreement  signed  by  Coleman  was,  that  the  amount  of  the 
valuation  should  be  paid  partly  in  cash  and  partly  by  bills  at 
.  a  certain  date ;  and  the  only  question  is,  whether  Coleman  ever 
authorized  Dower  to  pay  by  bills  at  a  longer  date  ?  Willoughby 
knew  the  terms  of  the  original  agreement,  and  as  he  with  that 
information  took  bills  not  drawn  according  to  those  terms,  he 
took  them  at  his  own  peril.  No  express  authority  was  given, 
and  in  the  month  of  April,  when  Coleman  was  told  that  some 
bills  had  been  given,  but  the  particulars  of  which  were  not 
even  then  mentioned,  he  replied,  that  none  ought  to  have 
been  given,  for  Dower  had  been  supplied  with  cash  sufficient 
to  pay  the  whole  sum.  This,  certainly,  was  nothing  like  a 
ratification  of  Dower's  act ;  and  I  think  that  the  mere  joint 
occupation  of  the  farm  cannot  operate  by  relation,  so  as  to 
render  these  bills  binding  upon  Coleman,  they  having  been 
given  contrary  to  the  terms  of  the  original  contract,  and 
[  •6S8J  without  his  assent.  The  *nonsuit,  therefore,  appears  to  have 
proceeded  upon  a  correct  view  of  the  case,  and  ought  not  to 
be  disturbed. 
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Batlet,  J. :  Gbkekslade 

r. 
I  should  have  thought  the  case  more  free  from  diflBeulty,  had      Dower. 

Coleman,  immediately  on  being  informed  that  the  bills  had  been 
given,  communicated  to  Willoughby  that  Dower  acted  without 
authority  ;  but,  upon  the  whole,  I  think  that  the  nonsuit  was 
right.  The  question  is  not,  whether  Willoughby  shall  lose 
his  money,  for  he  may  still  sue  both  the  defendants,  provided  he 
has  done  nothing  to  destroy  his  original  right  of  action  against 
them ;  but  the  question  is,  whether  an  action  can  be  maintained 
on  these  bills  ?  In  order  to  decide  that,  we  must  see  whether 
Dower  had  any  authority  to  bind  Coleman  express  or  by  opera- 
tion of  law,  resulting  from  the  situation  of  the  parties.  If 
several  persons  are  in  trade  together,  a  bill  accepted  by  one  in 
the  names  of  the  partnership,  and  in  the  course  of  their  trading, 
binds  them  all.  But  there  is  a  great  difference  between  such  a 
bill,  and  one  drawn  for  the  ptirpose  of  founding  the  partnership. 
Originally  each  partner  would  have  to  bring  in  his  proportion  of 
the  capital,  and  it  would  be  very  unjust  to  let  the  acceptance  of 
one  for  the  capital  bind  all  the  others :  no  authority  of  that 
nature  can  be  applied,  nor  does  it  arise  by  operation  of  law,  the 
debt  not  being  a  partnership  debt.  Then,  was  there  any  express 
authority  in  the  present  case?  The  contrary  appeared.  The  ' 
authority  given  was  to  accept  bills  payable  at  three  months ; 
those  in  question  were  accepted  at  six  and  twelve.  We  should 
facilitate  the  practising  of  frauds  by  means  of  collusion  between 
creditors,  and  one  of  several  joint  debtors,  if  we  held  that 
this  was  a  transaction  within  the  authority  given. 

HoLBOYD,  J.  :  [  639  ] 

I  am  of  opinion  that  the  nonsuit  was  right.  Dower  had 
no  authority  in  law  to  accept  these  bills  for  the  original  purchase 
of  the  stock  on  the  farm.  The  transaction  was  not  a  matter  of 
trade,  and  did  not  warrant  the  acceptance  without  express 
authority. 

LixTLEDALS,  J.  coucurrod. 

•  Rule  refused. 
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1828.  THE  KING  V.  GOURLAY.t 

Feb. 

(7  Bam.  &  Cress.  669—672 ;  S.  C.  nom.  ExjxiHe  Gourlay,  1  Man.  &  Ry.  619 ; 

[  6G9  ]  6  L.  J.  M.  C.  89.) 

A  commitment  of  an  insane  person  under  the  39  &  40  Geo.  III.  c.  94, 
s.  3,t  is  not  a  commitment  in  execution,  and  is  not  therefore  to  be  con- 
strued with  the  same  strictness ;  and  therefore  a  warrant,  stating  that 
A.  B.  had  been  discovered  and  apprehended  under  circumstances  that 
denoted  a  derangement  of  mind,  and  n  purpose  of  committing  some 
crime,  for  which,  if  committed,  he  would  be  liable  to  be  indicted,  to  wit, 
an  assault,  and  that  the  said  A.  B.,  being  brought  before  the  justice,  he 
committed  him,  was  held  to  be  sufficient,  although  it  did  not  state  the 
name  of  the  per.'^on  whom  the  prisoner  intended  to  assault,  and  it  did  not 
appear  that  the  committing  magistrate  received  any  evidence  on  oath. 

The  prisoner  was  committed  to  the  house  of  correction  for  the 
county  of  Middlesex,  by  the  following  warrant,  signed  by  a 
magistrate  of  Middlesex  :  "  Whereas  Robert  Gourlay  hath  been 
discovered  and  apprehended  under  circumstances  that  denote  a 
derangement  of  mind,  and  a  purpose  of  committing  a  crime  (thnt 
[  •670  ]  is  to  say)  an  assault  and  breach  of  the  peace,  *for  which,  if 
committed,  he  would  be  liable  to  be  indicted ;  and  the  said 
Robert  Gourlay  being  brought  before  me,  one  of  the  justices  of 
the  peace  for  the  said  county,  and  it  appearing  to  me  that  1 
ought  to  issue  a  warrant  for  committing  him  as  a  dangerous 
person  suspected  to  be  insane,  these  are  therefore  to  command 
you  and  each  of  you  to  receive  into  your  custody  the  body  of  the 
said  Robert  Gourlay,  herewith  sent,  as  a  dangerous  person, 
suspected  to  be  insane,  and  him  safely  to  keep  in  your  custody, 
until  he  shall  be  bailed  as  directed  by  the  statute  in  that  case 
made  and  provided,  or  until  he  shall  be  discharged  by  due  course 
of  law;  and  for  so  doing  this  shall  be  your  suflBcient  warrant/' 
The  prisoner  being  now  brought  into  Court  by  virtue  of  a  hahms 
coi-pus, 

Campbell  moved  that  he  might  be  discharged  out  of  custody, 
because  the  warrant  did  not  disclose,  with  sufficient  certainty, 
the  cause  of  commitment.     ♦     ♦     * 

t  Cited  in  the  judgment  of  Hud-      63,  70,  48  L.  J.  Q.  B.  214, 218.— K.  C. 
DLESTON,  l3.  jn  Ex]xiri€  Terraz  under  J  See  substituted  enactment  under 

Extradition  Act,  1870,  (1873)  4  Ex.  D.      1  &  2  Vict.  c.  14.— E.  C. 
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LoBD  Tbnterden,  Ch.  J. :  The  Kixo 

r. 

The  statute  39  &  40  Geo.  III.  c.  94,  s.  8,  under  which  this     gourlay. 
commitment  took  place,  enacts  as  follows  :  "  And  for  the  better       ^  ^^^  ^ 
prevention  of  crimes  being  committed  by  persons  insane,  if  any 
person  shall  be  discovered  and  apprehended  under  circumstances 
that  denote  a  derangement  of  mind,  and  a  purpose  of  committing 
some  crime,  for  which,  if  committed,  he  would  be  liable  to  be 
indicted  ;   and  any  justice   before  whom  such  person  may  be 
brought,  shall  think  fit  to  issue  a  warrant  for  committing  such 
person  as  a  dangerous  person,  suspected  to  be  insane  ;  such  cause 
of  commitment  being  plainly  expressed  in  the  warrant,  the  person 
so  committed  shall  not  be  bailed,  except  by  two  justices,  one 
whereof  shall  be  the  justice  who  issued  such  warrant,  or  by  the 
Quarter  Sessions,  or  by  one  of  the  Judges  or  Lord  Chancellor, 
Lord  Keeper  or  Commissioners  of  the  Great  Seal."     The  commit- 
ment authorized  by  this  *Act  of  Parliament  is  very  peculiar.     It      [  •672  ] 
is  not  a  commitment  for  safe  custody,  in  order  that  the  party 
may  afterwards  be  brought  to  trial.     Nor  is  it  a  commitment  in 
execution ;  but  it  is  a  commitment  for  safe  custody,  in  order  to 
secure  the  party  and  prevent,  mischief  to  his  Majesty's  subjects. 
That  being  the  object,  I  think  the  warrant  ought  not  to  receive 
the  same  strict  construction  as  a  warrant  in  execution.     It  has 
been  contended,  that  the  warrant  ought  to  have  stated  the  name 
of  the  person  whom  the  prisoner  shewed  a  purpose  of  assaulting. 
In  many  cases  that  might  be  impossible ;  as  for  instance  in  the 
case  of  a  man  in  a  high  state  of  excitement,  running  through  a 
street  with  a  knife  or  a  sword'  in  his  hand,  intending  to  murder 
any  person  he  may  meet  with  ;  or  with  a  fire-brand  in  his  hand, 
intending  to  set  fire  to  any  house.     If,  therefore,  we  required  the 
same  certainty  in  this  as  in  other  cases,  we  might  render  the 
provisions  of  the  Act  of  Parliament  nugatory.     Then  it  is  said, 
that  there  was  no  evidence  on  oath  before  the  magistrate.    But 
the  magistrate  states  as  a  positive   fact,  that  the  party  was 
discovered  and  apprehended  under  circumstances  which  bring 
him  within  the  operation  of  the  Act  of  Parliament.     I  think  that 
is  sufficient.     It  is  to  be  observed,  too,  that  this  statute  requires 
a  greater  degree  of  caution  to  be  used  in  taking  bail  than  is 
required  in  ordinary  cases  ;  for  it  must  be  taken  by  two  justices 
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TueKikg  (one  of  them  being  the  committing  justice),  or  the  Quarter 
GouBLAY.  Sessions,  or  a  Judge.  This  shews  an  anxiety  on  the  part  of  the 
Legislature  that  a  party  who  has  been  once  detained  under  this 
statute  should  not  be  permitted  improperly  to  go  at  large.  Upon 
the  whole,  I  think  that  the  warrant  not  being  a  warrant  of 
commitment  in  execution  is  sufficiently  certain,  and  that  the 
prisoner  must  be  remanded. 


[678] 
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By  a  local  Act,  certain  tmstees  of  roads  were  authorised  to  make  an 
order  for  stopping  up  part  of  certain  old  highways,  and  a  right  uf  appeal 
was  given  to  any  person  or  persons  who  might  be  aggrieved  by  the 
making  of  any  such  order :  Held,  that  in  a  notice  of  appeal  against  an 
order  of  the  trustees  for  stopping  up  a  highway,  it  was  necessary  to  state 
that  the  party  intending  to  appeal  was  aggrieved  by  the  order. 

At  the  Midsummer  Sessions  for  the  West  Riding  of  Yorkshire, 
John  Hutchinson  and  seven  other  persons  entered  an  appeal 
against  the  confirmation  of  an  order  made  by  certain  trustees  of 
roads  (appointed  by  a  local  Act  of  Parliament,)  for  stopping  up 
as  useless  and  unnecessary,  part  of  a  public  highway  leading 
from  the  village  of  Padsey,  in  the  West  Riding  of  the  county  of 
York,  through  the  township  of  Famley,  towards  the  village  of 
Gildersome  in  the  said  Riding.  The  appeal  was  given  by  the 
following  clause  :  "  Be  it  enacted,  that  it  shall  be  lawful  for  anj- 
person  or  persons  who  may  be  aggrieved  by  the  making  of  any 
order,  hereby  authorised  for  stopping  up  and  discontinuing  the 
respective  parts  of  the  said  several  old  highways  or  roads,  or  any  of 
them,  to  appeal  against  the  same  at  any  Quarter  Sessions  for  the 
said  Riding,  which  shall  be  held  within  three  calendar  months 
next  after  the  making  of  the  said  order,  upon  giving  a  notice  in 
writing  of  such  appeal  duly  signed  by  him,  her,  or  them,  to  the 
clerk  to  the  trustees  for  the  time  being,  at  least  fourteen  clear 
days  before  such  Quarter  Sessions,  and  the  justices  assembled  at 
such  Quarter  Sessions  are  hereby  authorised  upon  due  proof 
before  them  upon  oath  by  the  appellant  or  appellants,  of  such 
notice  having  been  regularly  given  by  her  or  them  as  aforesaid 
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to  hear  and  determine  the  said  appeal.  In  the  notice  it  was 
stated  that  the  undersigned  (the  appellants)  being  inhabitants 
of  the  townships  of  Padsey  and  Gildersome,  in  the  West  Riding 
of  Yorkshire,  intended  to  appeal  against  the  confirmation  of  an 
order,  &c. ;  but  *it  was  not  stated  that  the  parties  intending  to 
appeal  were  aggrieved  by  the  order.  The  Court  of  Quarter 
Sessions  held  the  notice  to  be  insufficient,  and  refused  to  hear 
the  appeal.  A  rule  nisi  for  a  mandamus,  commanding  the 
justices  to  cause  continuances  to  be  entered,  and  to  hear  and 
determine  the  merits  of  the  appeal  at  the  next  Quarter  Sessions, 
had  been  obtained  upon  an  affidavit,  by  which  it  appeared  that 
the  appellants  were  aggrieved  by  the  order. 

The  Solicitor-General  and  Alderson  on  a  former  day  in  this 
Term  shewed  cause : 

Rex  V.  The  Justices  of  Essex\  is  an  authority  to  shew,  that  in 
a  notice  of  appeal  against  an  order  for  stopping  up  a  footway 
under  the  55  Geo.  III.  c.  68,  t  the  appellant  must  be  stated  to 
be  a  party  aggrieved.  Here,  the  local  Act  gives  the  right  of 
appeal  to  the  party  aggrieved ;  the  former  case  is,  therefore, 
directly  in  point. 

Sir  James  Scarlett  and  Blackburne,  contra  : 

It  appears  now,  upon  affidavit,  that  the  appellants  were  parties 
aggrieved  by  the  order.  In  that  respect  this  case  differs  from 
The  King  v.  The  Justices  of  Essex.  But  one  object  of  the 
present  application  is  to  have  that  decision  reviewed.  The 
general  understanding  in  the  profession  before  that  decision  was 
that  although  it  was  necessary  for  the  party  appealing  to  shew, 
at  the  trial  of  the  appeal,  that  he  was  aggrieved,  it  was  not 
necessary  to  state  that  in  the  notice.  The  Act  of  Parliament 
does  not  require  the  grounds  of  the  appeal  to  be  stated  in  the 
notice,  but  merely  that  the  appellant  should  give  a  notice  in 
writing  of  such  appeal.  It  does  not  prescribe  any  precise  form 
for  the  notice,  *and  it  need  not,  therefore,  state  in  what  manner 
the  parties  are  aggrieved  ;  and  it  must  be  wholly  useless  to  state 
the  fact  generally,  that  they  are  aggrieved ;  but  here,  it  appears, 
upon  the  face  of  the  notice,  that  the  appellants  Avere  inhabitants 
t  29  B.  E.  283  (5  B.  &  C.  431).      J  See  now  5  &  6  Will.  I\\  c.  50,  8.  88.— R.  C. 
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of  Padsey.  Now,  the  stopping  up  of  a  road  leading  from  Padsey 
to  Gildersome,  must  prima  facie  aggrieve  the  inhabitants  of 
Padsey. 

Lord  Tenterden,  Ch.  J. : 

I  certainly  cannot  distinguish  this  case  from  that  of  The  Kimj 
V.  The  Justices  of  Essex  ;+  but  if  we  came  to  a  wrong  decision  in 
that  case,  we  ought  now  to  correct  it.  We  will,  therefore, 
consider  the  case  before  we  deliver  our  judgment. 

Cur.  adv.  vulU 

Lord  Tenterden,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court : 

The  objection  to  the  notice  of  appeal  in  this  case  was,  that  it 

did  not  allege  that  the  parties  appealing  were  aggrieved  by  the 

order,  and  in  support  of  that  objection  The  King  v.  The  Justices 

of  Essex^  was  relied  on.     We  have  considered  that  decision,  and 

if  it  had  been  founded  on  mistake  we  should  have  been  ready 

now  to  correct  it.    But,  after  the  best  consideration,  we  think, 

that  if  the  question  had  now  arisen  for  the  first  time,  we  should 

have  been  bound  to  decide  that  the  party  appealing  against  an 

order  for  stopping  up  a  footway,  must,  on  the  face  of  his  notice, 

shew  that  he  is  injured.     By  the  appeal  clause  in  this  Act  of 

Parliament,  it  is  lawful  for  any  person  aggrieved  by  the  making 

of  any  order  for  stopping  up  a  road  to  appeal  against  the  same, 

upon  giving  a  notice  in  writing  of  such  appeal,  fourteen  days 

before  the  Sessions.     We  think  the  fair  meaning  of  that  is,  that 

the  *party  appealing  must  give  notice  that  he  has  sustained  an 

injury  by  the  making  of  the  order.     The  rule  for  a  mandamus 

must  therefore  be  discharged. 

Hide  discharged.*^ 


t  29  R.  R.  283  (5  B.  &  C.  431). 

I  The  following  case,  being  of  a 
similar  nature,  is  introduced  here, 
although  not  decided  until  Trinity 
Term: 

The  KisQ  v.  The  Justices  of 

SOMERSETSniRE. 

A  notice  of  appeal  against  over- 
seers* accounts,  merely  stating  that 


the  party  intended  to  try  his  appeal 
again  st  ^e  accounts,  on  the  grounds 
and  for  the  reasons  thereinafter  set 
forth,  and  then  specifying  the  items 
against  which  he  intended  to  ap< 
peal,  and  the  objection  which  he 
intended  to  make  to  each  item, 
was  held  to  be  sufficient,  although 
it  was  not  stated  that  the  party 
intending  to  appeal  was  a  rated 
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inhabitant  of  the  parish,  or  a  party 
aggrieved. 

On  the  28th  of  June.  1827,  Thomas 
Ihilinan  gave  the  following  notice  of 
his  intention  to  try,  at  the  July  Ses- 
sions for  the  county  of  Somerset,  his 
appeal  against  the  accounts  of  the 
churchwardens  and  overseers  of  St. 
Decumans,  in  that  county ;  the  appeal 
having  been  duly  entered  and  respited 
at  the  April  Sessions :  "  I  do  hereby 
give  you  and  each  of  you  notice,  that 
at  the  next  general  Quarter  Sessions 
of  the  peace  to  be  holden  for  the  said 
county,  I  shall  try  my  appeal  against 
the  accounts  made  up  by  you  or  some 
or  one  of  you  as  such  churchwardens 
and  overseers,  or  as  such  overseers 
as  aforesaid,  for  the  year  ending  the 
25th  of  March  last,  and  by  you  or 
one  of  you  sworn  to,  and  allowed  by, 
&c.  two  justices,  on  the  4th  of  April 
instant ;  and  which  said  appeal  was 
entered  and  respited  at  the  last  general 
(Quarter  Sessions  held  for  the  said 
county,  on  the  grounds  and  for  the 
reasons  hereinafter  set  forth,  that  is 
t'»  i<ay."     The  items  in  the  accounts, 
against  which  he  intended  to  appeal. 
Were  then  specified,  as  well  as  the 
several  objections  which  he  intended 
to  make  to  each  item ;  and  those  ob- 
jections were,  that  the  charges  were 
unlawful,  and  ought  not  to  be  allowed 
in  the  accounts ;  but  it  was  not  stated 
that  he  was  a  party  aggrieved,  and 
the  justices  upon  that  ground  refused 
to  hear  the  appeal.   A  rule  n  isi  having 
been  obtained  for  a  mandamus,  com- 
manding the  justices  to  cause  con- 
tinuances to  the  next  Sessions  to  be 
entered,  and  to  hear  and  determine 
the  merits  of  the  appeal. 

Sir  James  Scarlett,  Cabbell,  and 
Beere  shewed  cause : 

This  case  must  be  governed  by 
r//.  King  V.  The  Justices  of  Essex,  [29 
R  R,  283]  o  B.  &  C.  431,  and  Bex  v. 
The  Justices  of  the  West  Biding  of 
Yorkshire.     *     *     • 


Lord  Textebdex,  Ch.  J. :  thk  Kino 

I  think  the  rule  for  the  mandamus  J^ 

ought  to  be  made  absolute.  It  has  Justices  of 
been  contended,  that  the  principle  of  the  Wbst 
the  decision  upon  the  Highway  Act  Riding 
is  applicable  to  this  case,  and,  there-  Yorkshire. 
fore,  that  the  notice  of  appeal  was  j-  ^.g2  ^  -i 
insufficient,  because  it  was  not  therein 
alleged  that  the  appellant  was  a  party 
aggrieved.  But  the  language  of  the 
Act  of  Parliament,  which  gives  the 
right  of  appeal  in  this  case,  is  very 
diifferent  from  the  language  used  in 
the  Act  which  gave  the  right  of  appeal 
in  the  former  case.  The  statute  do 
Geo.  ni.  c.  68,  s.  3  (which  relates 
to  the  highways),  gave  the  right  of 
appeal  against  an  order  for  stopping 
up  a  highway  to  any  party  aggrieved ; 
and  as  the  stopping  up  or  diverting 
of  a  highway  might  in  some  degree 
be  considered  to  aggrieve  all  his 
Majesty's  subjects,  we  thought  that 
(as  the  statute  had  not  given  the  right 
of  appeal  to  all  persons,  but  to  those 
persons  only  who  had  sustained  an 
injury)  the  Legislature  intended  to 
confer  that  privilege  upon  those  per- 
sons only  who  had  sustained  some 
special  and  particular  injury;  and, 
therefore,  that  it  was  necessary  to 
allege  on  the  face  of  the  notice,  that 
the  party  intending  to  appeal  was 
aggrieved ;  but  the  language  of  the 
17  Geo.  n.  c.  38,  s.  4,  which  gives 
the  right  of  appeal  against  overseers' 
accounts,  is  very  different.  It  is  in 
the  alternative,  and  gives  a  right  of 
appeal  to  a  party  aggrieved  by  a 
rate,  or  to  a  person  having  any 
material  objection  to  it  on  particular 
♦grounds,  or  to  a  person  having  any  [  •383,  n»  ] 
material  objection  to  the  overseer's 
accounts.  The  fourth  section  of  that 
statute  enacts,  **  that  in  case  any 
person  or  persons  shall  find  him,  her, 
or  themselves  aggrieved  by  any  rate 
or  assessment,  made  for  the  relief  of 
the  poor,"  so  far  the  statute  gives 
the  appeal  to  **  the  party  aggrieved ; " 
but  then  thcso  words  are  dropped, 
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Information  for  usurping  the  office  of  burgess  of  the  borough  of  S. 
Plea,  that  the  burgesses  were  a  body  corporate  by  prescription  as  well 
as  by  charter,  and  that  the  common  council,  or  the  major  part  of  them, 
being  duly  assembled  as  such  common  council  for  such  purpose  within 
the  borough,  from  time  to  time,  and  as  often  as  it  had  seemed  fit  and 
convenient  to  them,  had  elected  so  many  persons  to  be  burgesses  as  to 
them  seemed  fit.  The  plea  then  (after  setting  out  a  charter,  by  which 
the  King  granted  that  there  should  be  a  mayor,  ten  aldermen,  and  ten 
capital  burgesses,  and  that  they  should  be  the  common  council  for  all 
things  touching  the  government  of  the  borough),  stated,  that  fruin 
thenceforth  there  had  been,  and  still  were  within  the  borough,  a  mayor, 
ten  aldermen,  and  ten  capital  burgesses,  and  an  indefinite  number  of 
burgesses,  and  a  common  council;  that  on,  &c.,  the  then  mayor,  and 
divers,  to  wit,  nine  of  the  aldermen  of  the  borough,  being  the  major 
part  of  the  aldermen,  and  nine  of  the  capital  burgesses,  being  the  major 
part  of  such  ten  capital  burgesses,  so  granted  by  the  charter,  being  the 
major  part  of  the  common  council  of  the  borough  for  the  time  being, 
duly  assembled  and  met  together  as  such  common  council,  for  the 
purpose  of  electing  a  burgess,  and  being  so  assembled,  it  seemed  fit  t4> 
them  to  elect,  and  they  did  elect,  the  defendant  to  be  a  burgi^s^. 
Beplication,  that  notice  of  the  purpose  for  which  the  supposed  assembly 
of  the  common  council  was  to  be  held  was  not  at  any  time  before  the 
said  assembly  was  held  given  to  the  aldermen  or  capital  burgesses  of 
the  borough,  or  any  or  either  of  them :  Held,  upon  demurrer,  that  the 
replication  was  bad,  because  it  assumed^  as  a  general  proposition  of  law, 
that  there  could  not  be  any  lawful  assembly  for  the  purpose  of  electing 
a  burgess  without  previous  notice  of  the  purpose  of  the  meeting  having 
been  given  to  every  member  of  each  select  body  of  the  common  council ; 
whereas,  if  all  the  members  of  such  select  body  were  present  at,  und 
concuiTcd  in  the  election,  such  notice  would  have  been  unnecessary. 

Information,  in  the  nature  of  a  quo  warranto^  against  the 
defendant,  for  usurping  the  office  of  a  burgess  of  the  borough 
of  Stafford.     Plea,  that  the  said  borough  then  was,  and  from 

and  it  goes  on  :  "Or  shall  have  any  a  material  objection  to  those  accounts, 

material  objection  to  any  person  or  The  statute  41  Geo.  III.  c.  23  (s.  4)  t 

persons  being  put  on  or  left  out  of  makes  no  alteration  in  the  law  as  to 

such  rate  or  assessment,  or  to  the  the  persons  intitled  to  appeal,  but 

sum  charged  on  any  persons  therein ;  merely  requires  that  all  notices  shall 

or  shall  have  any  material  objection  be  in  writing,  and  shall  specify  the 

to  such  account  as  aforesaid,  &c.  it  grounds  of  objection.     Now,  in  this 

shall  be  lawful  for  such  i)er3on  in  case  the  person  giving  the  nctice  of 

any  of  the  cases  aforesaid  to  appeal."  appeal,  says  in  his  notice,  I  have 

This    statute,    therefore,    gives    the  material  objections  to  your  accounts; 

right  of  appeal  in  the  case  of  over-  and  he  then  proceeds  to  specify  those 

seers'  accounts,  to  any  person  having  objections,  according  to  the  provisions 

t  Sic. 
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time  immemorial  had  been  an  ancient  borough,  and  that  the     The  King 

burgesses  of  the  borough  had  been  and  still  were  a  body  cor-    chetwynd. 

porate,  in  deed,  fact,  and  name,  as  well  by  prescription  as  by 

divers  charters,  by  vtirious  names  of  incorporation,  &c. ;  and 

that  within  the  borough,  during  all  the  time  aforesaid,  there  had 

been  and  still  was  an  indefinite  number  of  burgesses,  and  also  a 

common  council,  consisting  at  different  times  of  different  persons 

and  descriptions  of  persons,  and  that  the  common  council  for 

the  time  being,  or  the  major  part  of  them,  whereof  the  mayor  of 

the  borough,  when  there  had  been  a  mayor ^had  been  one,  or  the 

two  bailiffs  of  the  borough,  when  there  had  been  such  bailiffs, 

and  no  mayor  thereof,  had  been  two,  being  duly  *assembled  and      [  *^»'*^*  ] 

met  together  at  such  common  council  for  such  purpose  within  the 

borough,  from  time  to  time,  when  and  as  often  as  it  had  seemed 

fit  and  convenient  to  them,  had  elected,  sworn,  and  admitted  such 

and  so  many  person  and  persons  to  be  a  burgess  or  burgesses, 

and  into  the  ofQce  of  a  burgess  or  burgesses  of  the  borough,  as 

to  them  from  time  to  time  had  seemed  fit  and  convenient.     The 

plea  then  set  out  a  charter  of  King  James  the  First,  by  which, 

after  reciting  that  the  borough  was  an  ancient  borough,  and 

that  the  burgesses  of  the  same  borough,  from  time  immemorial, 

bad  used  and  enjoyed  divers  privileges,  as  well  by  charter  as 

by  reason  of  divers  prescriptions,  the  King  granted,  that  there 

should  be  a  mayor,  ten  aldermen,  and  ten  capital  burgesses,  and 

that  the  mayor,   aldermen,  and  capital  burgesses   should  be 

called  the  common  council  of  the  borough,  for  all  things  touching 

the  borough,   or  the  rule  and  government  thereof.     It   then 

stated  that  the  charter  was  accepted,  and  that  from  the  time  of 

the  granting  and  accepting  the  charter,  the  corporation  thereby 

constituted  had  been  and  still  were  a  body  corporate,  by  the 

name  of  "  The  Mayor  and  Burgesses  of  the  Borough  of  Stafford, 

in  the  county  of  Stafford,"  and  that  from  thenceforth  there  had 

been  and  still  were,  within  the  borough,  one  mayor,  and  divers, 

to  wit,  ten  aldermen  and  ten  capital  burgesses,  and  an  indefinite 

of  the  41  Geo.  HI.    He  has,  there-  stranger,  the  Court  of  Quarter  Se»- 

fore.  brought  himself  within  the  de-  sions  may  refuse  to  hoar  him.     The 

scription  of  persons  entitled  to  appeal  rule  for  a  mandamus  must,  therefore, 

by  t^e  17  Greo.  11.  c.  38,  s.  4.    If  it  be  made  absolute, 
should  turn  out  that  he  is  a  mere  Rule  abeoiute. 
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The  Kixo     number  of  burgesses  of  the  borough,  and  such  common  council 

Chetwtnd.    thereof  as  last  aforesaid.     The  plea  then  stated,  that  on  the  6th 

of  March,  1820,  the  then  mayor,  and  divers,  to  wit,t  nine  of 

[  •697  ]  the  aldermen  *of  the  said  borough,  being  then  and  there  the 
major  part  of  such  ten  aldermen  of  the  said  borough  so  granted 
by  the  said  letters  patent  to  be  within  the  said  borough  as 
aforesaid,  and  divers,  to  wit,  nine  of  the  capital  burgesses  of  the 
said  borough,  being  then  and  there  the  major  part  of  such  ten 
capital  burgesses  of  the  borough  so  granted  by  the  said  letters 
patent  to  be  within -the  said  borough  as  aforesaid,  being  then 
and  there  the  major  part  of  the  common  council  of  the  borousih 
for  the  time  being,  duly  assembled  and  met  together  as  such 
common  council  within  the  borough  for  the  purpose  of  electing, 
swearing,  and  admitting  a  burgess  of  the  said  borough;  and 
being  so  assembled  and  met  together,  and  so  being  the  major 
part  of  the  mayor,  aldermen,  and  capital  burgesses  of  the  said 
borough,  and  of  such  common  council,  it  seemed  fit  and  con- 
venient to  them  to  elect,  swear,  and  admit,  and  they  did  elect, 
swear,  and  admit  the  defendant  to  be  a  burgess,  and  into  the 
office  of  a  burgess  of  the  said  borough,  and  he  was  then  and 
there  after  such  his  election  by  the  last-mentioned  mayor, 
aldermen,  and  capital  burgesses,  so  being  the  major  part  of  the 
same  common  council,  duly  sworn,  and  took  the  oaths  required 
for  the  due  execution  of  his  office  of  a  burgess  of  the  borough, 

[  •698  j  and  took  upon  himself  the  office  of  a  burgess  of  the  *borough, 
and  from  thence  until  the  exhibiting  of  the  information  was  and 
still  is  a  burgess  of  the  borough.     Beplicationt  to  the  plea,  that 

t  The  allegation,  as  it  originally  being  the  major  part  of  such  common 

stood,  was  as  follows :  council,  it  then  and  there  seemed  fit, 

"The  then  mayor,  and  divers,  to  &c."    It  was  objected,  that  the  plea 

wit,  ten  of  the  aldermen  and  ten  of  was  bad,  because  it  did  not  shew 

the    capital   burgesses   of    the   said  that  a  major  part  of  each  integral 

borough,  being  then  and  there  the  body  was  present  at  the  election,  but 

major  part  of  the  common  council  of  merely  the  major  part  for  the  time 

the  said  borough  for  the  time  being,  being.     The  defendant  h&d  leave  to 

duly  assembled  and  met  together  as  amend,  and  the  plea,  when  it  was 

such  common  council  within  the  said  amended,  was  in  the  terms  set  forth 

borough,  for  the  purpose  of  electing,  in  the  text. 

swearing,  and  admitting  a  burgess  of         J  There  were  several  other  repUca- 

the  said  borough,  and  being  so  as-  tions ;   one  of  them  stated  that  the 

sembled  and  met  together,  and  so  mayor,  aldermen,  and  capital  bur- 
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notice   of   the  purpose  for    which  the  supposed  assembly  or     the  King 
meeting  of  the  common  council  was  to  be  held,  was  not,  at  any    chetwykd. 
time  before  the  said  assembly  or  meeting  was  held,  given  to  the 
aldermen  and  capital  burgesses  of  the  borough,  or  any  or  either  of 
them,  and  that  the  said  assembly  or  meeting  was  held  without 
any  notice  having  been  given  that  the  same  was  to  be  held  for 
the  purpose  of  electing  a  burgess  or  burgesses.      Rejoinder  to 
this  replication,  that  the  said  assembly  or  meeting  was  held  at 
the  instance  of  the  then  mayor  of  the  borough  for  the  purpose  of 
electing  a  burgess,  heretofore,  to  wit,  on  the  6th  March,  1820,  at 
the  then  office  of  the  then  mayor  of  and  in  the  said  borough,  at 
11  o'clock  in  the  morning ;  and  that  before  the  holding  of  the 
said  assembly,  &c.  notice  thereof  was  given  to  the  then  aldermen 
and  capital  burgesses  of  and  within   the  borough,  in  manner 
following  ;  that  is  to  say,  by  the  then  mayor  of  the  borough  on 
the  day  next  before  the  same  was  so  held,  to  wit,  on  the  5th 
March,  1820,  at  the  borough  aforesaid,  causing  to  be  delivered  to 
or  left  at  the  place  of  abode  of  each  of  the  then  aldermen  and 
capital  burgesses  of  and  within  the  borough,  a  certain  paper, 
whereby  he  was  requested  to  take  his  seat  at  the  same  *mayor'8       [  '^i'l^  1 
office  on  the  morning  then  next,  at  eleven  of  the  clock,  and  by 
causing  a  certain  large  bell  of  a  certain  church  within  the  borough, 
called  St.  Mary's  church,  to  be  twice  tolled,  divers,  to  wit,  twenty- 
one  times,  on  the  morning  of  or  before  the  holding  of  the  same 
assembly  or  meeting,  leaving  a  reasonable  pause  between  each  of 
the  two  times  of  the  same  being  so  tolled,  being  then  and  there 
the  usual  and  customary  manner  of  giving  notice  to  the  aldermen 
and  capital  burgesses  of  the  holding  of  a  common  council  for  the 
purpose  of  electing  burgesses;   and  being  then  and  there  well 
known  to  them  to  be  such  customary  manner  of  given  notice. 
Sur-rejoinder,  that  the  manner  of  giving  notice  of  the  holding  of 
the  common  council  in  that  rejoinder  mentioned  hath  been  and 
is  the  usual  and  customary,  and  universal  and  only  manner  of 
giving  notice  to  the  aldermen   and  capital  burgesses  of  and 

geseee  alleged  to  have  been  assembled  try ;  and  upon  that  issue  was  joined, 
on  the  6th  of  March,  1820,  were  not  Another  stated  that  the  mayor,  alder- 
duly  assembled  for  the  purpose  of  men,  &c.  did  not  duly  elect  the  de- 
electing,  swearing,  and  admitting  a  fendant  to  be  a  burgess,  and  upon 
burgess,  and  concluded  to  the  coun-  that  also  issue  was  joined. 
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The  Kino  within  the  said  borough,  of  the  holding  of  a  common  council  for 
Chetwtnd.  whatever  purpose  the  same  hath  been  or  is  summoned  or  held, 
or  whatever  business  hath  been  to  be,  or  hath  been  transacted  or 
done  thereat ;  and  that  for  fifty  years  last  past  such  notice  of 
the  holding  of  the  common  council  hath  been  given  to  the 
aldermen  and  capital  burgesses  for  whatever  purpose  the  said 
common  council  hath  been  summoned  or  held,  and  whatever 
business  hath  been  to  be  or  hath  been  transacted  or  done 
thereat ;  and  that  there  hath  not  been  and  is  not  any  usual  or 
customary  manner  of  giving  notice  of  the  holding  of  a  common 
council  for  the  election  of  burgesses  dififerent  or  distinct  from  the 
said  manner  of  giving  notice  of  the  holding  of  the  same,  for 
whatever  purpose  the  same  hath  been  summoned  or  held,  or 
[  •700  ]  whatever  business  hath  been  to  be  or  hath  been  *  transacted  or 
done  thereat.  Demurrer  and  joinder  in  demurrer.  The  case 
was  argued  in  Michaelmas  Term,  1826,  by 

E.  Bayly  in  support  of  the  demurrers.     *     *     * 

[  702  ]  Campbell,  contra.     *     ♦     • 

Ciir.  ath.  vtdt, 

[  703  ]       Lord  Tbnterden,  Ch.  J.  now  delivered   the  judgment  of  the 
Court : 

This  was  an  information  in  the  nature  of  quo  warranto,  to  try 
by  what  right  the  defendant  exercised  the  office  of  burgess  in  the 
borough  of  Stafford.  It  is  sufficient  for  the  present  purpose  to 
state  that  the  plea  set  forth  an  election  of  the  defendant  by  the 
mayor  and  common  council  of  that  borough  duly  assembled. 
The  plea,  as  it  now  stands,  appears  to  be  good.  The  replication 
stated,  in  substance,  that  no  notice  was  given  of  this  assembly, 
or  of  the  purpose  for  which  it  was  about  to  assemble.  There  is 
then  a  rejoinder,  and,  afterwards,  a  sur-rejoinder,  and  to  that 
there  is  a  demurrer.  Now  the  proper  way  of  raising  the  question 
intended  to  have  been  raised  by  the  replication,  would  have  been, 
to  have  denied  that  the  assembly  was  duly  assembled,  and  that 
form  of  replication  would  have  been  adopted  some  years  ago ;  all 
the  facts  necessary  to  a  due  consideration  and  decision  of  that 
question  might  then  have  been  received  in  evidence  upon  the 
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issue  joined  on  such  a  replication,  and  might,  if  necessary,  have  The  Kino 
been  put  upon  the  record  in  the  shape  of  a  special  verdict.  The  chetwtnd. 
object  of  the  replication  is  to  bring  the  question  of  law  imme- 
<liately  before  the  Court,  without  resorting  to  the  expense  of  a 
trial,  and  that  is  a  proper  object,  if  it  can  be  legitimately  obtained; 
when  it  cannot,  the  practice  leads  only  to  perplexity.  Now  the 
replication  that  no  notice  of  the  purpose  for  which  this  meeting 
was  to  ♦be  held  was  given,  assumes  as  a  proposition  of  law  that  [  *704  ] 
there  cannot  be  a  due  assembly  of  a  select,  definite  body  of  a 
corporation  (as  this  is)  for  the  purposes  of  an  election,  unless 
previous  notice  has  been  given  of  the  purpose  of  the  intended 
meeting.  If  that  proposition  is  not  universal,  the  replication  is 
bad.  If  there  may  be,  under  any  circumstances,  a  good  elective 
assembly  of  such  a  body,  without  notice  of  the  purpose,  the 
replication  has  not  done  enough  ;  and  we  are  all  of  opinion  that 
it  is  not  a  general  proposition  of  law  that  there  may  not  be  a 
good  elective  assembly  of  a  select  body  of  a  corporation,  unless 
notice  of  the  purpose  of  that  meeting  has  been  previously  given. 
The  case  relied  upon  in  support  of  the  proposition  that  there 
cannot  be  a  good  elective  assembly  without  previous  notice  of 
the  purpose  for  which  it  is  held,  was  The  King  v.  Hill  A  The 
difference  in  the  pleadings  in  that  case  and  the  present  is,  that 
there  the  defendant  claiming  under  the  election,  pleaded  specially 
the  form  and  manner  in  which  the  meetings  were  held,  and  upon 
his  plea  it  appeared  that  they  were  not  well  held.  Here  the  plea 
is  good,  because  it  alleges  that  the  elective  assembly,  at  which 
the  election  took  place,  was  duly  held.  That  is  the  distinction 
between  the  two  cases.  It  appears  to  me  impossible  to  say  that 
there  may  not  be,  under  some  cuxumstances,  a  vaUd  elective 
assembly  by  a  select  part  of  the  corporation,  without  previous 
notice  being  given  of  the  object  of  such  assembly.  Suppose  all 
the  members  of  each  select  body  to  have  been  present  at  the 
time  of  election,  and  to  have  agreed  that  they  would  proceed  to 
an  election,  and  that  they  did  proceed,  we  could  not  say  it  would 
not  be  a  good  election.  *Suppose  a  long,  uninterrupted,  and  I  •7u:. ) 
undisputed  usage,  upon  due  warning  to  every  member  of  the 
common  council,  to  proceed  to  the  election,  although  the  special 

t  :*  B.  &  C.  426. 
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The  King  purpose  of  the  meeting  had  not  been  previously  intimated,  it 
Chetwynd.  would  be  very  difficult,  at  least,  to  say  that  an  election  so  made 
would  not  be  good :  and  if  there  may  be  any  case  in  which  there 
may  be  a  good  election  without  notice  of  the  purpose  of  the 
meeting  having  been  previously  given,  this  replication  is  not  a 
good  one.  We  are  all  of  opinion,  that  in  the  instance  before  put 
the  election  would  be  valid ;  and,  therefore,  the  judgment  in  this 
case  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[708  ] 


1^28.  THE  KING  i\  HUGHES.t 

Feb.  1».  ' 


(7  Barn.  &  Cress.  708—722 ;  S.  0 .  1  Man.  &  Ry.  625  ;  6  L.  J.  K.  U.  190.) 

Where  a  new  charter  was  granted  to  an  old  corporation,  the  mayor 
and  burgesses  of  S.,  whereb}-  it  was  granted  that  there  should  be  certain 
definite  bodies,  and  an  indefinite  body  of  burgesses;  and  the  definite 
bodies,  and  a  majority  of  the  burgesses,  signified  their  desire  to  accept 
the  charter  either  by  acting  under  it,  or  by  a  written  declaration  of  their 
assent :  Held,  that  this  was  a  valid  acceptance. 

A  RULE  had  been  obtained,  calling  upon  Hughes  to  shew  cause 
why  an  information,  in  the  nature  of  quo  wmranto,  should  not 
be  filed  against  him  for  usurping  the  office  of  mayor  of  Staflford. 
The  affidavits  in  support  of  the  rule  stated  the  following  facts. 
By  a  charter  of  the  12  Jac.  I.,  it  was  granted  that  the  borough 
of  Stafford  should  be  a  free  borough,  and  that  the  bailiffs  and 
burgesses  should  thenceforth  be  a  body  corporate,  by  the  name 
of  mayor  and  burgesses  of  the  borough  of  Stafford,  in  the  county 
of  Stafford.  That  there  should  be  one  mayor,  ten  aldermen,  and 
ten  chief  burgesses,  and  which  should  be  called  the  common 
council  of  the  borough,  and  the  rule  of  government  of  the 
borough  was  vested  in  them.  This  charter  was  accepted  by  the 
corporation,  and  acted  upon  by  them.  The  mayor  of  Stafford  is 
the  returning  officer  at  the  election  of  Members  of  Parliament  for 
Stafford.  Hughes  was  elected  mayor  on  the  24th  of  October, 
1825,  and  held  the  office  for  one  whole  year,  and  on  the  23rd  of 
October,  1826,  was  re-elected,  and  held  the  office  for  a  year  after 
such  re-election.  On  the  9th  and  10th  of  June,  1826,  Hughes 
presided  as   returning  officer  at  the  election  of  Members   of 

t  Sequel  to  Ji.  V.  Hvyhes  (1826)  29  E.  B.  458  (5  B.  &  C.  886).— E.  C. 
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Parliament  for  the  borough  of  Staflford.    An  information,  in  the     The  Kino 

nature  of  quo  warranto,  was  filed  against  him,  for  taking  upon      hughes. 

himself   the  office  of  mayor  by  virtue  of  the  election  on  the 

23rd  of  October,  1826,  whereupon  judgment  of  ouster  was  given 

in  Easter  Term,  1827.     In  the  year  1826,  six  aldermen  and  five 

capital   burgesses  *presented  a  petition,  signed  by  themselves      [  ^709  ] 

only,  to  the  King,  stating  that  they  were  the  only  remaining 

aldermen  and    capital    burgesses,   and  were  not  sufficient  in 

number  to  constitute  a  legal  meeting  of  the  corporation  for  the 

transaction  of  business,  and  the  ordinary  government  of  the 

borough,  and  praying  for  a  new  charter,  investing  them  and  the 

burgesses  of  the  borough  with  the  same  powers  and  privileges  as 

they  had  before  enjoyed  under  the  charter  of  Jac.  I.    By  letters 

patent,  8  Geo.  lY.,  his  Majesty  granted  that  the  burgesses  of 

Stafibrd  should  be  a  body  corporate,  by  the  name  of  mayor  and 

burgesses  of  the  borough  of  Stafford ;  that  there  should  be  one 

mayor,  eleven  aldermen,  including  the  mayor,  and  ten  capital 

burgesses,  &c.  as  in  the  former  charter.    By  the  new  charter, 

Hughes  was  nominated  the  first  mayor  to  continue  in  office  until 

Monday  next  after  the  feast  of  St.  Luke,  1828,  and  certain 

commissioners  were  named   to  administer  the  oaths  to  him. 

This  charter  was  not  at  any  time  accepted,  and  on  the  contrary 

was  rejected  by  the  said  burgesses.    On  the  8th  of  October,.  1827, 

the  commissioners  attended  at  the  town  hall,  pursuant  to  notice, 

in  order  to  administer   the  oaths  to  Hughes.     A  request  was 

made  by  one  Flint,  on  behalf  of  several  burgesses,  to  have  the 

question  of  acceptance  or  rejection  of  the  charter  put  to  the 

burgesses  then  present,  but  the  commissioners  refused.     Almost 

all  the  burgesses  then  present  retired  into  an  adjoining  room, 

where  the  question  was  put,  and  carried  unanimously,  that  the 

charter  should  be  rejected;   and  there  were  present  on  that 

occasion  a  majority  of  the  burgesses  of  the  borough.     Hughes 

and  all  the  other  persons  named  in  the  charter  as  aldermen  and 

chief  burgesses,  with  one  exception,  took  the  oaths  on  that  *day.       [  •710  ] 

On  the  1 1th  of  October,  Hughes  acted  as  mayor,  by  presiding  at 

an  election  of  a  town-serjeant :   forty-nine  burgesses  polled  on 

that  day,  and  then  the  mayor  adjourned  the  meeting  to  the 

22nd,  and  then  again  adjourned  to  the  23rd,  when  the  election 
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The  Kiko     was  finished,  262  burgesses  out  of  820,  the  aggregate  number, 
Hughes,     having  polled.    A  meeting  of  the  burgesses  was  called  by  Flint 
on  the  11th  of  October,  when  those  assembled  again  voted  to 
reject  the  charter. 

The  affidavits  in  answer  stated,  that,  besides  the  petition  of  the 
surviving  aldermen  and  chief  burgesses,  600  burgesses  presented 
another  petition,  praying  that  the  request  in  the  former  might 
be  granted.     These  petitions  were  notorious  in  the  borough,  and 
a  counter  petition  was  procured  by  Flint,  who  canvassed   for 
signatures  to  it.    The  first-mentioned  petition  was  referred  to  the 
Attorney  and  Solicitor-General,  who  appointed  several  meetings 
for  taking  it  into  consideration,  when  Flint  attended  with  counsel, 
and  the  subject  of  the  new  charter  was  fully  discussed  by  counsel 
on  both  sides,  and  the  draft  of  the  proposed  new  charter  was  at 
last  settled  and  agreed  upon  by  the  counsel  on  both  sides,  with 
the  exception  of  the  names  of  the  persons  who  should  form  the 
new  common  council,  and  as  to  that  it  was  ultimately  agreed 
that  each  party  should  send  to  his  Majesty's  privy  council  a  list 
of  the  names  of  the  persons  proposed,  and  that  the  privy  council 
should  insert  the  names  of  such  persons  from  the  said  two  lists 
as  to  them  should  seem  most  proper.    This  agreement  was  acted 
upon,  the  lists  sent  in,  and  the  new  charter  afterwards  granted, 
bearing  date  September  6th,  1827.    The  new  charter  was  the  same 
as  the  old,  and  contained  nothing  that  was  not  in  the  draft  before 
[  •711  ]      mentioned,  *except  the  names  of  the  common  council,  and  some 
regulation  as  to  serving  on  juries.     At  the  meeting  on  the  8th  of 
October,  when  the  commissioners  attended  to  administer  the 
oaths  to  the  mayor,  there  were  not  above  200  burgesses  present, 
and  not  more  than  100  of  them  went  into  the  adjoining  room 
upon   the   commissioner's  refusing  to  put  the  question  as  to 
accepting  or  refusing  the  charter,  and  the  charter  was  not  then 
or  at  any  other  time  rejected  by  a  majority  of  the  burgesses. 
At  the  meeting  on  the  11th  of  October  for  the  election  of  a  town- 
serjeant,  a  large  party  who  were  not  burgesses  attended,  and 
obstructed  the  proceedings  thereat,  by  very  great  violence  and 
tumult,  and  by  threats  and  insult  prevented  many  burgesses 
from  voting  who  were  desirous  of  so  doing,  and  for  that  reason 
the  mayor  thought  it  necessary  to  adjourn  the  meeting  to  the 
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*22nd.  The  business  of  the  election  was  on  that  day  again  greatly  The  Kino 
obstructed  in  the  same  manner  as  before,  and  also  on  the  23rd,  hughes. 
to  which  day  the  proceedings  were  adjourned.  On  that  day  the 
election  terminated,  and  in  all  262  burgesses  voted  at  the  election. 
After  the  election,  it  was  represented  to  the  mayor  that  many 
burgesses  had  found  it  impossible  to  signify  their  acceptance  of 
the  new  charter  by  voting  at  that  election,  in  consequence  of  the 
violent  proceedings  before  mentioned,  and  that  they  were  desirous 
of  signifying  their  acceptance  of  the  charter ;  a  book  was  there- 
fore sent  round  with  a  written  declaration  of  assent  to  the  charter, 
and  129  resident  burgesses  and  100  non-resident,  who  had  not 
voted  at  the  election,  signed  this  written  acceptance  of  the  new 
charter.  The  aggregate  number  of  burgesses  resident  and  non- 
resident was  820,  of  whom  about  700  were  resident ;  of  these  391 
had  accepted  the  charter  either  by  voting  at  the  election  *held  [  '712  ] 
under  it,  or  by  expressing  their  assent  in  writing;  and  in  the 
latter  mode  100  non-residents  had  also  expressed  their  assent, 
making  an  aggregate  number  of  491. 

The  Solicitor 'General  and  Russell,  Serjt.  shewed  cause.*    *   * 
Campbell,  contra,     *     «     *  [  714  ] 

LoBD  Tentekden,  Ch.  J. :  [  716  ] 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It 
appears  that  the  corporation  of  the  borough  of  Stafford  formerly 
<.*onsisted  of  about  820  persons,  of  whom  nearly  700  were  resident. 
Other  persons  might  acquire  the  right  to  become  burgesses,  by 
birth  and  servitude.  By  a  charter  of  the  12  Jac.  I.  the  govern- 
ment of  the  borough  was  vested  in  the  mayor,  ten  aldermen,  and 
ten  capital  burgesses.  *By  inattention,  or  some  other  cause  [  *7i7  ] 
which  has  not  been  explained,  these  definite  bodies  became  so 
much  reduced  in  numbers,  that  they  were  no  longer  capable  of 
performing  any  corporate  acts,  and  the  government  of  the  borough 
was,  therefore,  dissolved  and  gone.  Whether  the  consequence  of 
this  state  of  things  was  that  the  Crown  might,  by  qno  warranto, 
liave  dissolved  the  corporation  itself,  we  are  not  called  upon  to 
decide  ;  but  I  agree  that  in  the  absence  of  any  such  proceeding, 
the  existing  corporators  continued  to  possess  their  former  rights, 

19—2 
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The  King  but  without  having  the  power  to  perform  the  duties  imposed  on 
Hughes,  them  by  their  charters ;  and  they  possessed  those  rights  for  their 
own  lives  only,  and  in  process  of  time  the  existence  of  the  cor- 
poration would  have  been  terminated  by  the  natural  death  of  the 
corporators.  This  being  the  state  of  the  corporation,  petitions 
for  a  new  charter  were  presented  to  the  Crown,  signed  by  all  the 
remaining  members  of.  the  definite  and  governing  bodies  in  the 
old  corporation,  and  by  500  of  the  indefinite  body  of  burgesses ; 
a  counter-petition  was  presented  by  a  smaller  number,  who 
employed  Flint  as  their  attorney.  The  parties,  with  their  counsel, 
met  before  the  Attorney  and  Solicitor-General,  and  agreed  to  the 
form  of  the  new  charter.  Then  the  nomination  of  the  new  mayor, 
and  the  new  officers  of  the  corporation,  belonged  to  the  Crown. 
Each  party  sent  in  a  list  of  names,  and  his  Majesty  made  a 
selection  from  them.  These  are  the  circumstances  under  which 
the  charter  was  granted,  and  the  single  question  to  be  decided  is 
this,  Under  what  form  were  the  burgesses  bound  to  signify  their 
assent  to  the  charter  ?  It  is  said  that  there  should  have  been  a 
public  meeting,  and  a  vote  upon  the  question,  whether  it  should 
[  '718  ]  be  accepted  or  not,  and  if  *that  was  absolutely  necessary,  the 
charter  certainly  has  not  been  accepted.  But  no  instance  of  any 
such  meeting  has  been  shewn,  nor  has  any  authority  or  <Iictnm 
that  such  a  meeting  was  necessary  been  adduced.  It  has  long 
been  the  received  opinion  that  there  must  be  an  acceptance,  but 
the  mode  of  proving  it  has  always  been  left  open.  In  general, 
the  acceptance  of  a  charter  has  been  proved  by  evidence  of  acting 
under  it,  and  that  is  evidence  in  the  case  of  a  new  as  well  as  of 
an  old  charter.  Now  it  appears  by  the  affidavits  in  this  case, 
that,  when  the  commissioners  met  on  the  day  appointed  for 
administering  the  oaths,  there  was  a  meeting,  attended  by  a  con- 
siderable number  of  burgesses.  There  are  contradictory  affidavits 
as  to  the  assent  of  the  persons  there  assembled,  and  it  appears 
that  a  few  days  afterwards  a  large  meeting  was  convened  by  Flint, 
who  voted  to  reject  the  charter;  but  that  determination  so 
expressed  was  not  binding  upon  any  one  of  them ;  they  might, 
notwithstanding  all  that  then  passed,  alter  their  minds  at  a 
subsequent  time,  and  accept  the  charter.  Then,  what  was  the 
next  step?    On  the  11th  of  October  there  was  a  meeting  for  the 
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election  of  a  town-serjeant;  many  persons  desirous  of  attending     The  Kino 
were  prevented  by  violence,  tumult,  and  threats ;  the  meeting      HuaHsa 
was,  consequently,  adjourned ;  the  same  course  was  pursued  on 
the  second  day  of  the  election,  and  a  second  adjournment  became 
necessary ;  fiqally,  however,  262  burgesses  did  actually  vote  at 
that  election,  and  by  that  act  shewed  their  acceptance  of  the 
charter.     The  affidavits  go  on  to  state  that,  but  for  the  violent 
and  tumultuous  interruption  of  the  proceedings,  many  more  of  the 
burgesses  would  have  attended,  and  that  a  written  declaration  of 
assent  was  handed  about  amongst  them  in  a  private  manner, 
*and  signed  by  129  over  and  above  the  262  who  voted  at  the      [  •ii^  ] 
election.     These  two  numbers  constituted  a  majority  of  the 
resident  burgesses,  and  the  signatures  of  100  non-residents,  being 
a  majority  of  that  body,  were  also  obtained  in  the  same  manner. 
The  charter  was,  therefore,  accepted  by  a  majority  of  the  whole 
body  of  burgesses.     It  is  said  that,  if  an  acceptance  of  a  charter 
is  to  be  obtained  in  this  private  manner,  a  door  will  be  opened 
for  fraudulent  practices.     That  may  be  true ;  but  if  those  who 
wish  to  declare  their  assent  publicly  are  deterred  from  so  doing 
by  violence,  I  know  of  no  other  mode  by  which  they  can  counter- 
act it,  but  by  signifying  their  assent  in  private.    We  are  not, 
therefore,  called  upon  to  decide  that  acceptance  of  a  charter  is 
not  necessary,  nor  that  acceptance  by  a  reasonable  number  of 
burgesses  would  suffice,  although  there  is  much  to  be  said  in 
favour  of  that  opinion.     My  judgment  proceeds  upon  this,  that 
in  the  absence  of  any  known  and  settled  mode  of  notifying  the 
acceptance  of  a  charter,  that  which  was  done  in  the  present  case 
was  sufficient.    With  respect  to  the  other  objection  to  Hughes's 
title,  it  is  perfectly  clear  that  the  statute  9  Ann.  c.  20,  does  not 
apply:  that  was  intended  to  prevent  the  re-election  of  certain 
corporate  officers,  and  certainly  is  not  binding  on  the  Crown, 
although,  doubtless,  it  is  fit  to  be  taken  into  consideration  when 
a  new  presiding  officer  is  to  be  appointed.     As  to  the  precise  time 
when  Hughes  became  mayor,  I  think  that  very  immaterial  to  this 
case ;  it  was  not  made  a  ground  for  the  motion ;  and,  inasmuch 
as  the  affidavits,  upon  which  the  rule  was  obtained,  have  not 
disclosed  the  whole  of  the  case,  but  suppressed  many  material 
facts,  I  think  that  the  rule  should  be  discharged  with  costs. 
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The  Kino     Bayley,  J. : 
r. 

Hughes.  I  am  entirely  of  the  same  opinion ;  there  has  been  a  valid 
'■  J  acceptance  of  this  charter  by  a  majority  of  the  persons  to  whom 
it  was  addressed.  The  situation  of  the  corporation  at  the  time 
when  this  charter  was  granted  is  not  an  immaterial  feature  in 
the  case.  According  to  former  charters  there  was  a  local 
government  for  the  borough;  that  was  lost  through  neglect. 
It  is  supposed,  that  all  the  rights  of  the  surviving  burgesses 
nevertheless  remain.  For  certain  purposes  their  rights  may 
remain;  but,  for  the  misconduct  of  the  coi*poration,  in  not 
keeping  up  the  governing  body,  I  am  of  opinion  that  it  might 
have  been  dissolved  by  quo  warranto;  and  they  who,  at  a  meeting 
held  in  a  tumultuous  manner,  at  first  voted  for  rejecting  the 
new  charter,  might  very  probably  change  their  opinion,  and 
be  desirous  of  accepting  it,  when  informed  that  their  privileges 
under  former  charters  might  be  annihilated  by  the  dissolution 
of  the  corporation.  And  accordingly  we  find,  in  a  very  short 
time  afterwards,  a  majority  of  the  burgesses  signifying  their 
acceptance  of  the  charter,  either  in  writing  or  by  acting  under  it; 
and,  in  the  absence  of  any  authority  fixing  the  mode  in  which 
the  acceptance  of  a  charter  is  to  be  signified,  I  think  that  which 
was  done  in  the  present  case  sufQced  to  shew  an  acceptance ;  and 
if  that  charter  be  now  the  governing  charter  of  the  borough, 
there  can  be  no  doubt  that  Hughes  lawfully  holds  the  oflSce  of 
mayor. 


HOLROYD,  J. : 

The  Crown  certainly  had  a  right  to  invigorate  this  corporation, 
by  granting  a  new  charter,  and  filling  up  the  definite  bodies, 
which  had  been  suffered  to  be  so  much  reduced  that  they  were  no 
longer  capable  of  discharging  their  corporate  functions.  And' 
[  •721  ]  *when  this  new  charter  was  offered  it  was  not  necessary  to  have 
a  corporate  meeting,  to  ascertain  whether  it  should  be  accepted 
or  not,  the  assent  of  the  parties  to  whom  it  was  addressed  being 
sufficiently  shewn  by  acting  under  it.  With  respect  to  the  other 
objection,  I  am  satisfied  that  the  stat.  9  Ann.  c.  20,  does  not 
apply  to  an  appointment  by  the  Crown  under  a  new  charter. 
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Besides,  Hughes  was  not,  in  fact,  mayor  for  the  year  preceding  The  Kino 
the  grant  of  the  charter  ;  he  was  elected,  but  afterwards  ousted  hughes. 
by  quo  warranto. 

LriTLEDMiB,  J. : 

I  entirely  agree.  The  corporation  were  in  such  a  situation  that 
they  could  no  longer  perform  the  functions  of  a  corporation. 
Their  liberties,  indeed,  had  not  been  seized  by  the  Crown,  but, 
on  the  contrary,  a  new  charter  was  granted.  The  Crown  thereby 
recognised  the  burgesses  of  Stafford,  as  they  existed  before,  and 
certain  corporate  officers  were  nominated.  They  were  not  the 
corporation,  but  were  appointed  to  execute  certain  duties  ia  the 
corporation.  It  is,  therefore,  said,  that  acceptance  of  the  charter 
by  the  corporation  was  necessary,  in  order  to  make  it  binding  • 
upon  them.  But  by  whom  was  this  acceptance  to  be  declared  ? 
On  the  one  hand  it  is  said,  that  acceptance  by  those  named 
in  the  charter,  or  by  so  many  as  chose  to  come  in  and  take  the 
oaths  under  the  charter,  is  sufficient.  On  the  other  hand,  it 
was  contended,  that  nothing  short  of  an  acceptance  by  the 
burgesses  at  large  would  be  sufficient.  I  think  an  acceptance  by 
those  named  only  would  not  be  good ;  but  I  am  satisfied  that 
acceptance  by  those  persons,  together  with  a  majority  of  the 
burgesses,  was  a  valid  acceptance  ;  and  I  do  not  mean  to  decide, 
that  the  concurrence  of  a  majority  of  the  *burgesses  was  neces-  [  ♦722  ] 
sary.  The  next  question  is,  how  was  the  opinion  of  these 
parties  to  be  ascertained  ?  It  may,  in  some  respects,  be  convenient 
to  hold  a  meeting  for  that  purpose,  but  there  is  not  any  authority 
for  saying  that  it  is  necessary  ;  and,  probably,  the  inconvenience 
attending  such  a  proceeding  would  be  greater  than  the  conveni- 
ence. At  all  events,  I  am  of  opinion,  that  any  unequivocal  act 
of  the  parties,  shewing  their  assent  to  accept  and  be  governed 
by  the  charter,  is  sufficient.  Here,  a  majority  of  the  burgesses, 
either  by  voting  at  an  election,  or  by  a  deliberate  declaration  in 
writing,  expressed  such  assent.  That,  I  think,  rendered  the  new 
charter  the  governing  charter  of  the  borough,  and,  consequently, 
Hughes  is  entitled  under  it  to  the  office  of  mayor.  The  rule  for 
an  information  against  him  must,  therefore,  be  discharged. 

Rtde  discharged. 


296  1828.    K.  B.     7  B.  i&  C.  785—786.  [k.b. 

1828.       THE    KING   V.  The    Inhabitants   of   ALL    SAINTS, 
^—'  SOUTHAMPTON. 

^  ^^"^  -I  (7  Barn.  &  Cress.  785—790 ;  S.  C.  1  Man.  &  By.  663  ;  6  L.  J.  M.  C.  53.) 

Where  an  examination  of  a  soldier,  taken  before  two  magistrates,  "was 
tendered  in  evidence  to  prove  his  settlement,  but  it  did  not  appear  by 
the  examination  itself,  or  by  other  proof,  that  the  soldier,  at  the  time 
when  he  was  examined,  was  quartered  in  the  place  so  as  to  give  the 
justices  jurisdiction  to  take  that  examination : 

Held,  that  it  was  not  admissible. 

Upon  an  appeal  against  an  order  of  two  of  the  justices  of  the 
peace  for  the  county  of  Hants,  whereby  Elizabeth  Garden  was 
removed  from  the  parish  of  Romsey  Extra,  in  the  said  county  of 
Hants,  to  the  parish  of  All  Saints,  in  the  town  and  county  of 
the  town  of  Southampton,  the  Session  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

Elizabeth  Garden  was  the  widow  of  one  Richard  Roe  Garden 
deceased,  and  in  order  to  prove  the  settlement  of  the  said 
Richard  Roe  Garden  the  respondent  parish  offered  in  evidence, 
and  duly  proved,  the  paper  writing  following : 

"  Town  of  Romsey  Infra,  in  the  county  of  Southampton.  The 
examination  of  Richard  Roe  Garden,  a  private  soldier  in  His 
Majesty's  25th  regiment  of  foot,  taken  on  oath  before  us,  two 
of  His  Majesty's  justices  of  the  peace  for  the  said  town,  the 
6th  day  of  April,  1782,  touching  the  place  of  his  last  legal 
settlement. 

The  said  examinant  on  his  oath  saith,  that  he  was  born  in  the 
[  '786  ]  parish  of  Romsey  Infra  aforesaid,  as  he  hath  *heard  and  verily 
believes,  where  his  father  was  a  settled  parishioner.  That  about 
fifteen  years  ago  last  harvest,  he  hired  himself  as  a  covenant 
servant  for  a  year  to  David  Pallaret,  of  the  parish  of  All  Saints, 
in  the  town  and  county  of  the  town  of  Southampton,  esquire,  at 
the  wages  of  41, ,  and  in  consequence  thereof  he  entered  into  the 
service  of  the  said  David  Pallaret,  and  served  him  there  till 
about  Ghristmas  following,  when  this  examinant  went  with  his 
master  and  his  family  to  London,  where  he  stayed  with  him 
about  three  months,  when  he  returned  with  his  said  master  to 
the  said  parish  of  All  Saints,  and  continued  in  his  said  master's 


VOL.  XXXI.  1      1828.    K.  B.    7  B.  &  C.  786—789.  297 

service  there  during  the  remainder  of  the  said  year,  and  at  the  the  Kino 

expiration  thereof  he  received  his  full  year's  wages.    And  that  he  xhb  ikhabi- 

hath  never  done  any  act  since  to  his  knowledge  whereby  to  gain  ^J^L^if^ixTs, 

a  settlement,  and  that  he  hath  a  wife  named  Elizabeth,  and  one  southamp- 

TON. 

child  named  Moses,  aged  two  years  and  upwards. 

(Signed)         ''Richard  Boe  Cabden. 

*'  Sworn  the  day  and  year  above 
mentioned,  before  us, 

(Signed)     "William  Bigos,  Mayor. 
"Thomas  Dawkin." 

The  appellant  parish  objected  to  the  Court's  receiving  this 
paper,  inasmuch  as  it  did  not  appear  on  the  face  of  it,  that  at 
the  time  the  examination  was  taken  the  soldier  was  quartered  in 
the  town  of  Bomsey  Infra,  and  therefore  was  not  a  due  examina- 
tion within  the  provision  and  meaning  of  the  Mutiny  Act.  The 
Court,  however,  found  the  paper  to  be  a  due  examination  under 
the  Mutiny  Act,  and  thereupon  confirmed  the  order. 

The  question  for  the  opinion  of  the  Court  is,  whether  such       [  787  J 
paper  writing  was  a  due  examination  within  the  provisions  of  the 
Mutiny  Act  or  not.    If  it  was,  then  the  original  order  and  order  of 
Sessions  to  stand ;  but  if  not,  then  the  said  orders  to  be  quashed. 

Dampier  in  support  of  the  order  of  Sessions.     ♦     *     * 

Carter  and  Poidter,  contra.     *     ♦     ♦  [  788  ] 

Bayley,  J. :  [  789  ] 

I  am  of  opinion  that  the  examination  given  in  evidence  in 
this  case  was  not  properly  admissible,  and  that  the  order  of 
Sessions  must  be  quashed.  The  Mutiny  Act,  22  Geo.  III.,+  gave 
to  the  justices  a  special  power  to  examine,  without  which  the 
examination  would  have  been  wholly  extra-judicial.  They  had  no 
jurisdiction  except  in  the  case  of  a  soldier  quartered  in  the  place  for 
which  they  were  justices ;  it  was  therefore  necessary  to  make  out 
either  aliunde  or  by  the  examination  itself  that  the  party  examined 
was  a  soldier,  and  at  that  time  quartered  within  that  place.  The 
case  of  the  Banbury  Peeragel  is  expressly  in  point.     An  attempt 

t  C.  4,  rep.  S.  L.  E.  Act,  1871.  J  24  R.  E.  159  (2  Selw.  N.  P.  743). 
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The  Kino  was  mado  to  prove  a  reputation  as  to  pedigree  by  a  bill  and 
The  Inhabi-  answer  in  equity,  and  depositions  which  purported  to  be  made 
all^'saints,  ^y  servants  in  the  family ;  and  one  question  proposed  by  the 
^o^THAMP-  House  of  Lords  to  the  Judges  was,  whether  those  depositions 
were  evidence  that  the  parties  making  them  were  servants  in  the 
family,  or  whether  that  fact  must  be  proved  aliunde;  and  they 
held  that  it  must  be  so  proved.  In  the  present  case  I  am 
inclined  to  think  it  should  have  been  proved  aliunde  that  the 
party  examined  was  a  soldier,  otherwise  the  examination  must 
be  considered  as  proof  of  the  fact,  which  gave  the  justices  juris- 
diction;  and,  at  all  events,  it  should  have  appeared  on  the  face  of 
the  examination  that  he  was  quartered  at  Southampton.  In  the 
case  of  Regina  v.  Gouche^  it  was  held  that  jurisdiction  shall  be 
presumed  unless  the  contrary  appears ;  but  that  was  overruled 
in  Rex  v.  Helling^l  and  the  latter  opinion  was  confirmed  by 
Lord  Kbnyon  in  Rex  v.  Hvlcott^%  after  considering  all  the 
[  •790  ]  authorities.  In  *principle  I  cannot  find  any  distinction  between 
this  case  and  those  relating  to  orders  ;  in  the  latter  the  jurisdic- 
tion must  appear  on  the  face  of  the  order,  and  I  think  it  should 
in  this  case  also ;  and  for  want  of  it,  the  examination  ought  not 
to  have  been  received  in  evidence. 

HOLROYD,  J. : 

The  rule,  that  in  inferior  courts  and  proceedings  by  magis- 
trates the  maxim  Omnia  prasumuntur  rite  esse  acta  does  not 
apply  to  give  jurisdiction,  has  never  been  questioned. ,  Here, 
then,  the  jurisdiction  should,  at  all  events,  have  appeared  on  the 
face  of  the  examination,  supposing  proof  of  it  aliunde  not  to  have 

been  necessary. 

Order  of  Sessions  quashed. 

t  2  Salk.  441.  0  Ex.  221,  231,  39  L.  J.  Ex.  130,  137; 

t  1  Str.  7.  and  by  Willes,  J.  iii  the  opinion 

§  6  T.  E.  583.  of  the  Judges  in  Mayor  of  Lmulou 

II  This  ruling  is  cited  by  Black-  v.  Cot  (II.  L.  1867)  L.  R.  2  H.  L. 

BURN,  J.  in  Bucchtich  v.  MetrojHtliiuu  239,  2G3,  36  L.  J.  Ex.  225,  233.— 

Board  of  Works  (Ex.  Ch.  1870)  L.  R.  R.  C. 
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(7  Bam.  &  Cress.  794—800 ;  S.  C.  1  Man.  &  Ry.  673 ;  6  L.  J.  K  B.  134.) 

Where  a  ship,  being  in  a  very  leaky  state,  was  deserted  at  sea  by  her 
crew,  acting  bond  fide  for  the  preservation  of  their  lives,  and  was,  on  the 
following  day,  found  and  taken  possession  of  by  the  crew  of  another 
vessel,  who  succeeded  in  taking  her  into  port,  where  she  was  repaired, 
and  afterwards  sent  to  this  country,  but  subject  to  claims  for  salvage 
and  repairs  equal  to  or  exceeding  her  value:  Held,  that  the  owners 
having  given  notice  of  abandonment  before  they  received  any  tidings  of 
the  ship's  safety,  were  entitled  to  recover  against  the  underwriters  as  for 
a  total  loss. 

Assumpsit  on  a  policy  of  assurance  on  the  ship  Westhury, 
valued  at  l,800!->  at  and  from  Belfast  to  her  port  or  ports  of 
loading  in  British  America,  (river  St.  Lawrence  excepted,)  during 
her  stay  there,  and  back  to  a  port  of  discharge  in  the  United 
Kingdom,  between  Falmouth  and  Greenock,  on  the  west  side  of 
Eogland  and  Scotland,  or  a  safe  port  in  Ireland  ;  to  call  at  Cork 
for  orders.  Averment,  that  the  vessel  sailed  from  Belfast  to 
St.  Andrews,  New  Brunswick,  being  a  port  in  British  America, 
not  on  the  river  St.  Lawrence,  and  afterwards  departed  thence 
back  to  her  port  of  discharge,  to  wit,  Valentia,  being  a  safe  port  in 
Ireland;  and  on  her  homeward  voyage  was  totally  lost  by  perils  of 
the  sea.  Plea,  the  general  issue.  At  the  trial  before  HuUock,  B., 
at  the  Lancaster  Summer  Assizes,  1827,  it  appeared,  that  the 
vessel  sailed  from  Belfast,  in  ballast,  on  the  23rd  of  June,  1826, 
at  which  time  she  was  seaworthy.  She  arrived  at  St.  Andrews 
on  the  22nd  of  August,  and  sailed  thence,  on  her  homeward 
voyage,  on  the  16th  of  September,  laden  with  timber.  At  that 
time  the  vessel  made  eight  or  ten  inches  of  water  an  hour,  and 
the  crew  were  obliged  to  pump  her  out  every  two  hours.  She 
continued  in  the  same  state  until  the  20th  of  September,  when 
she  encountered  a  gale  of  wind,  by  which  she  was  much  strained, 
and  afterwards  was  found  to  be  so  leaky  that  the  crew  thought 
it  necessary  to  abandon  her.  On  the  23rd  they  hoisted  a  signal 
of  *distres8,  and  a  vessel  called  the  Columbia  seeing  it,  bore  down  [  *79o  ] 
to  her  assistance,  and  took  the  crew  on  board.  No  attempt  was 
made  by  the  crew  of  the  Columbia  to  save  the  Westbury,  but  they 

t  Cited  in  the  judgment  of  the  Judicial  Committee  in  C< teaman  v.  West 
(\m)  13  App.  Cas.  160,  174,  57  L.  J.  P.  C.  17,  23.— A.  C. 
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sailed  to  Boston,  and  there  landed  the  crew  of  the  Westburi/. 
On  the  6th  of  November  the  plaintiflfs  gave  notice  of  abandon- 
ment to  the  agent  of  the  underwriters  at  Liverpool.  On  the 
24th  of  September,  the  day  after  the  Westbury  was  deserted  by 
her  crew,  she  was  found  by  an  American  vessel  called  the  Bolivar y 
and  the  captain  put  some  men  on  board,  who  succeeded  in 
navigating  her  to  New  York,  where  she  arrived  on  the  14th  of 
October,  and  intelligence  of  her  arrival  at  that  port  was  received 
at  Liverpool  on  the  16th  of  November.  The  Westbui-py  on  her 
arrival  at  New  York,  was  taken  possession  of  by  the  British 
consul,  and  under  his  sanction  was  repaired  by  Messrs.  Barclay, 
agents  for  Lloyd's  at  New  York.  The  expense  of  her  repairs, 
together  with  salvage,  amounted  to  1,000{.,  and  a  bottomry  bond 
was  granted  by  the  captain  (who  was  appointed  by  the  British 
consul)  to  Messrs.  Barclay  for  850Z.  She  then  sailed  for  Liver- 
pool, and  on  her  arrival  there,  possession  of  her  was  taken  by 
Messrs.  Barclay  &  Co.,  claiming  title  under  the  bottomry  bond 
and  a  right  to  be  reimbursed  other  expenses  incurred,  making 
their  demand  above  1,200Z.  The  vessel  met  with  further  damage 
in  the  river  Mersey,  the  repairs  whereof  were  estimated  at  858Z. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  ship 
was  sea-worthy  when  she  sailed  from  Belfast.  Whether  the 
captain  and  crew  acted  band  fide  in  deserting  the  ship,  and 
whether  notice  of  abandonment  was  given  in  a  reasonable  time  ? 
The  jury  answered  all  the  questions  in  the  affirmative,  and  found 
for  the  plaintiffs  for  a  total  *loss.  In  Michaelmas  Term  a  rule 
nisi  for  a  new  trial  was  obtained  on  two  grounds :  viz.  that  the 
misconduct  of  the  captain  in  sailing  from  Boston  with  a  vessel 
making  ten  inches  of  water  per  hour  exonerated  the  underwriters, 
and  that  the  loss  was  at  all  events  only  an  average,  and  not  a 
total  loss. 


Pollock  and  Parke  shewed  cause : 

The  jury  found  that  the  ship  was  sea- worthy  at  the  commence- 
ment of  the  voyage ;  her  condition  when  at  Boston  was  therefore 
immaterial.  Supposing  the  captain  to  have  acted  imprudently 
in  leaving  that  port  with  his  ship  in  such  a  condition  as  to 
require  pumping  every  two  hours,  still  that  was  nothing  more 
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than  negligence  on  his  part,  which  does  not  discharge  the  under- 
writers :  Busk  V.  Royal  Exchange  Assurance y\  Bishop  v.  Pentland.l 

(Bayley,  J. :  Walker  v.  Maitland^  is  to  the  same  effect.) 

Several  facts  applicable  to  the  second  point  are  perfectly  clear. 
The  vessel  was  deserted  by  the  crew  acting  bond  fide  for  their 
own  preservation.  Notice  of  abandonment  was  given  before  the 
news  of  her  safety  had  been  received,  and  when  she  arrived  at 
Liverpool  she  was  subject  to  a  charge  of  l,200i.,  and  incurred 
fresh  damage  in  the  river  to  the  extent  of  858Z.  The  declaration 
alleges  that  the  subject-matter  of  the  insurance  has  been  totally 
lost  to  the  proprietor,  that  it  has  become  of  no  use  or  value  to 
him.  Did,  then,  the  desertion  of  the  ship  in  consequence  of 
perils  of  the  sea  produce  a  total  loss  ?  At  one  period  of  time,  no 
doabt,  the  loss  was  total.  Has  the  ship  ever  been  beneficially 
restored  to  the  assured  ?  She  has  not,  in  fact,  been  restored  at 
*all.  She  is  still  in  possession  of  the  salvors ;  but  actual  restora- 
tion of  the  ship  in  specie,  if  not  beneficial,  would  not  suffice  to 
change  the  total  into  an  average  loss:  M'lver  v.  Henderson, , 
The  case  of  Thornely  v.  Hebson^i  was  very  different ;  there  the 
vessel  was  never  entirely  deserted,  and  there  never  was  at  any 
time  a  total  loss;  the  vessel  was  always  in  the  possession  of 
persons  acting  for  the  benefit  of  the  original  owners. 

Brougham  and  Starkie,  contra  : 

It  must  be  admitted  that  the  vessel  was  sea-worthy  when  she 
sailed  for  Boston,  so  that  the  implied  warranty  of  sea- worthiness 
was  fulfilled  ;  but  there  was  another  implied  warranty,  viz.  that 
there  should  be  a  captain  and  crew  of  competent  skill :  Tait  v. 
Lm.H  In  Tathani  v.  Hodgson\l  Lawrence,  J.  says,  "I  do  not 
know  that  it  was  ever  decided  that  a  loss  arising  from  a  mistake  of 
the  captain  was  a  loss  within  the  perils  of  the  seas."  A  policy  of 
insurance  on  a  ship  must,  in  like  manner  as  all  other  policies,  be 
subject  to  this  qualification,  that  the  subject-matter  of  insurance 


t  20  R.  R.  350  (2  B.  &  Aid.  73). 
X  P.  177,  anU  (7  B.  &  C.  219). 
§  24  R.  R.  320  (5  B.  &  Aid.  171). 
1!  16  R.  R.  550  (4  M.  &  S.  576). 


%  21  R.  R.  381  (2  B.  &  Aid.  513). 
ft  13  R.  R.  289  (14  East.  481). 
XX  6  T.  R.  at  p.  659. 
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Holds-       shall  not  be  exposed  to  any  unreasonable  degree  of  risk.    Here  the 

WORTH 

P.  captain  must  have  been  grossly  ignorant,  and  exposed  the  ship  to 

Wise.  ^  ^.^^^  unwarrantable  danger  by  sailing  from  Boston  when  his 
ship  was  so  leaky  as  to  make  eight  or  ten  inches  of  water  an  hour. 
Then  as  to  the  second  point,  Thornely  v.  Hebson  is  a  strong 
authority  for  the  defendants.  There  the  vessel  was  abandoned  by 
the  crew,  but  taken  possession  of  on  the  same  day  by  other 
persons,  and  it  was  held  not  to  be  a  total  loss.  Here,  the  vessel  was 
( '71)8  ]  *taken  possession  of  on  the  morning  after  the  crew  left  her,  but 
whether  she  were  left  deserted  a  few  hours,  more  or  less,  cannot 
affect  the  question  of  total  or  average  loss.  In  cases  of  recapture, 
the  loss  is  not  total  if  the  ship  be  in  good  safety  at  the  time  of 
bringing  the  action :  Falkner  v.  Ritchie, -^  and  the  same  principle 
must  apply  to  a  case  of  this  nature,  where  the  vessel  has  been  once 
deserted,  but  possession  afterwards  taken  by  other  persons,  and 
the  vessel  brought  into  a  place  of  safety  before  action  brought. 

Bayley,  J. : 

I  abstain  from  delivering  my  opinion  upon  the  first  point, 
because  there  is  another  case  pending  in  this  Court,  in  which  the 
question  as  to  the  effect  of  negligence  in  the  captain  of  a  ship 
will  be  again  discussed,  t  Upon  the  other  point  there  is  no  diffi- 
culty. If  the  subject-matter  of  insurance  ultimately  exists  in 
specie,  so  as  to  be  capable  of  being  restored  to  the  hands  of  the 
[  •709  ]  assured,  there  cannot  be  a  total  loss  *unless  there  has  been  an 
abandonment.  Now,  in  order  to  justify  an  abandonment,  there 
must  have  been  that,  in  the  course  of  the  voyage,  which  at  the 

t  15  K.  K.  253  (2  M.  &  S.  290).  contend  against  the  cases  in  which 

t  The  case  alluded  to  by  the  learned  it  hod  been  said  that  underwriters 

Judge  was  Shore  v.  Beutall,  on  the  are    not    discharged    from    liability 

trial  of  which  it  had  been  stated  by  where  a  loss  arises  through  the  neg- 

Park,   J.  that   the   defendant,  the  ligence  of  the  captain  and  crew ;  and 
underwriter,  was  not  liable  if  the  loss 

was  occasioned  by  the  negligence  of  ^^^  Tenterden.  Ch.  J.  said : 
the  crew.  A  verdict  was  found  for  We  are  all  of  opinion  that  under- 
the  defendant,  and  a  rule  nisi  for  a  writers  are  responsible  for  the  mis- 
new  trial  granted,  which  came  on  for  conduct  or  negligence  of  the  captain 
argument  in  this  Court  in  Trinity  and  crew ;  but  the  owner,  as  a  con- 
Term,  when  dition  precedent,  is  boimd  to  provide 

tWmrfy.,  for  the  defendant,  ad-  «  cww  of  competent  skill, 
raitted  tliat  it  would  be  difficult  to  Itnh  aheolute. 
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time  constituted  a  total  loss.  Thus,  capture  or  the  necessary 
desertion  of  the  ship  constitutes  a  total  loss.  Here,  then,  for  a 
time,  there  was  a  total  loss.  The  crew  of  the  Westbury  were 
taken  on  board  the  Columbia,  and  no  effort  was  made  by  the  crew 
of  the  latter  vessel  to  save  the  Westburi/,  probably  because  her 
situation  appeared  to  be  hopeless.  Then  notice  of  abandonment 
was  given,  at  which  time  no  tidings  of  the  Westbury  had  been 
received,  and  she  did  not  arrive  until  long  afterwards.  If  at  one 
period  of  time  there  was  a  total  loss  and  an  abandonment  before 
news  of  the  vessel's  safety  had  been  received,  her  subsequent 
return  did  not  entitle  the  underwriters  to  say  that  it  was  no 
longer  a  total  loss.  The  case  of  Thornely  v.  Hebson  may  be  laid 
out  of  the  question,  for  the  single  point  decided  there  was,  that 
there  had  not  been  at  any  period  of  time  a  total  loss.  There  are 
cases  which  shew,  that  the  mere  existence  of  a  ship  after  a  total 
loss  and  abandonment  will  not  reduce  it  to  a  case  of  partial  loss : 
M'lver  V.  Henderson,  t  Cologan  v.  The  London  Assurance  Company,  X 
The  ship  must  be  in  ess*,  in  this  kingdom  under  such  circum- 
stances, that  the  assured  may,  if  they  please,  have  possession, 
and  may  reasonably  be  expected  to  take  it.  Here  such  circum- 
stances do  not  exist.  The  ship  was  valued  at  l,800i.  in  the 
ix)licy  ;  she  came  back  subject  to  a  charge  of  1,200/.,  and  in  the 
river  at  Liverpool  sustained  further  damage  to  the  extent  of  858Z. 
There  was  no  prospect  that  she  could  be  of  suflScient  value  to 
*make  it  worth  while  for  the  assured  to  take  her  again.  The 
loss  was  therefore  total,  and  the  abandonment  good. 

HoLROYD  and  Littledale,  JJ.  concurred. 
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DEARDEN  and  Others  v.  BINNS. 

(IMan.  &Ily.  130—137.) 

A  bond  conditioned  for  the  payment  of  money  and  interest,  and  oIru 
for  the  performance  of  collateral  acts,  requires  only  the  ad  wtlorem 
stamp  appropriated  to  the  principal  sum,  where  that  stamp  exceeds  the 
sum  which  the  collateral  matter  would  require  if  it  stood  alone. 

Debt  on  bond,  dated  19th  December,  1823.    On  oyer  the  bond 
appeared  to  be  the  joint  and  several  obligation  of  Kershaw,  the 
t  16  R.  R.  550  (4  M.  &  S.  576).  t  17  R.  B.  390  (5  M.  &  S.  447). 


1827. 

[130] 
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Deardek  defendant,  and  Harrop,  to  the  plaintiffs,  trustees  of  a  certain 
BiNNs.  society  established  at  the  house  of  Mr.  Melling  WooUey,  in 
Stayley  Bridge,  in  400i.,  solvend :  to  plaintiffs,  their  certain,  &c. : 
and  the  condition  appeared  to  be,  that  if  Kershaw,  his  heirs,  &c., 
or  any  of  them,  shall  and  do  well  and  truly  pay  unto  the  plain- 
tiffs, or  any  of  them,  their,  or  any  of  their  successors,  executors, 
&c.,  the  full  sum  of  200{.,  being  money  advanced  by  the  members 
of  the  said  society,  with  lawful  interest  for  the  same,  for  the  use 
of  the  members  of  the  society,  by  the  payment  of  instalments  of 
21, 8d,  on  each  and  every  monthly  day  of  meeting  of  the  members 
in  the  year,  and  make  the  first  payment  on  the  next  monthly 
day  of  meeting,  and  also  shall  and  do  continue  to  make  the 
payment  on  the  successive  monthly  days  as  aforesaid,  until  the 
sum  of  200{.  and  interest,  upon  the  whole  sum  throughout  the 
time  aforesaid,  shall  be  fully  paid  and  satisfied,  without  fraud, 
&c.,  and  also  shall  well  and  truly  observe  and  perform  the  rules 
and  orders  belonging  to  the  said  society,  then,  &c.  The  defen- 
dant pleaded,  first,  non  est  factum.  The  second  plea  set  out 
the  rules  of  the  society,  and  averred  payment  of  the  monthly 
contribution,  and  of  all  penalties,  &c.,  and  security  given  in 
respect  of  chances,  as  required  by  the  condition.  Third  plea, 
that  before  the  making  of  the  supposed  writing  obligatory,  to  wit, 
on  the  19th  December,  1823,  at,  &c.,  it  was  corruptly,  and 
against  the  form,  &c.,  agreed  by  and  between  the  plaintiffs  and 
Kershaw,  that  plaintiffs  should  lend  and  advance  to  Kershaw, 
'  200Z.,  and  that  the  plaintiffs  should  forbear,  and  give  day  of 
payment  thereof  to  Kershaw  in  the  manner  following,  that  is  to 
say,  until  the  said  sum  of  200Z.,  with  interest  for  the  same,  at 
the  rate  and  in  manner  hereafter  mentioned,  should  be  fully 
[  •131  ]  *paid  by  Kershaw  to  plaintiffs,  by  the  instalments  of  21.  Sd.  at 
each  and  every  monthly  day  of  meeting,  the  first  of  the  said 
payments  to  be  made  on  the  next  monthly  day  of  meeting  of  the 
said  society  following  the  said  agreement ;  and  that  Kershaw,  for 
the  loan  of  the  said  sum  of  2002. ,  and  for  giving  day  of  payment 
thereof  as  aforesaid,  for  the  time  aforesaid,  should  give,  and  pay 
to  plaintiffs,  more  than  lawful  interest,  at  and  after  the  rate  of 
51.  per  cent,  per  annum  on  the  sum  of  200/.,  that  is  to  say,  that 
Kershaw  agreed  to  pay  to  plaintiffs,  and  plaintiffs  agreed  to 
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accept  and  receive  from  Kershaw,  on  account  of  the  sum  of  200Z.      Deabden 

and  interest,  the  respective  monthly  instalments  of  2Z.  8rf.  on  the       binns. 

successive  days  aforesaid,  until  the  full  sum  of  200L,  together 

with  interest  at  the  rate  of  51,  per  cent,  per  annum,  upon  the 

whole  of  the  said  sum  of  200Z.  throughout  the  time  aforesaid 

should  be  fully  paid  and  satisfied,  and  that  for  securing  the 

repayment  of  the  sum  of  200Z.,  and  interest  on  the  whole  of  the 

sum  of  200Z.  throughout  the  time  aforesaid,  by  instalments  as 

aforesaid,  to  plaintiffs,  the  defendant,  together  with  Kershaw, 

and  Harrop,  should  become  bound  to  the  plaintiffs,  in  the  penal 

sum  of  400Z.,  conditioned  that  Kershaw,  his  heirs,  &c.,  should  pay 

unto  plaintiffs,  or  any  of  them,  their  or  any  of  their  successors, 

executors,  &c.,  the  sum  of  200Z.,  together  with  interest  at  the 

rate  aforesaid,  by  the  said  instalments,  and  continue  to  pay  the 

said  instalments,  until  the  said  sum  of  200Z.,  and  interest  upon 

the  whole  of  the  said  sum  throughout  the  time  aforesaid,  should 

lie  fully  paid  and  satisfied.    Averment,  that  in  pursuance  of  the 

corrupt  and  unlawful  agreement  made  as  aforesaid,  plaintiffs, 

afterwards,  to  wit,  on  the  said  19th  December,  in  the  year  1823, 

at,  &c.,  lent  and  advanced  to  Kershaw,  the  said  sum  of  200{., 

and  that  for  securing  the  repayment  thereof,  to  the  plaintiffs, 

together  with  interest  upon  the  whole  of  the  said  sum,  throughout 

the  time  aforesaid,  by  monthly  payments,  as  aforesaid,  defendant, 

and  also  Kershaw  and  Harrop,  in  pursuancjB  of  the  said  corrupt, 

itc,  then  and  there,  to  wit,  *on,  &c.,  at,  &c.,  made  and  sealed,      [  •i32  1 

and  as  their  joint  and  several  act  and  deed,  delivered  to  plaintiffs 

the  said  writing  in  the  said  declaration  mentioned,  and  plaintiffs 

then  and  there  accepted  and  received  the  said  writing  with  the 

said  condition  thereunder  written,  of  and  from  defendant  and 

Kershaw  and  Harrop,  in  pursuance  of  the  said  corrupt,  &c.,  and 

for  the  purpose  aforesaid ;  and  that  the  interest  so  agreed  to  be 

paid  as  aforesaid,  and  reserved  and  made  payable  to  plaintiffs, 

by  the  said  condition  of  the  said  writing  as  aforesaid,  exceeds  the 

rate  of  51.  for  the  forbearing  and  giving  of  day  of  payment  of  the 

lOOi.,  for  one  year,  contrary  to  the  form,  &c.,  by  means  whereof, 

and  by  force,  &c.,  the  said  writing  was,  and  is  wholly  void  in 

law;    concluding  with  verification,   and   prayer  of    judgment. 

Fourth  plea,  that  before  the  making  of  the  supposed  writing 

R.R. — VOL.  XXXI.  20 


306  1827.     K.  B.     1  MAN.  &  EY.  182—138.        fR.B. 

Deardem  obligatory,  and  also  at  the  several  times  hereinafter  next  men- 
BiNNs.  tioned,  Kershaw  was  a  member  of  the  said  society,  and  that 
afterwards,  to  wit,  on  the  seventh  January,  1824,  at,  &c.,  at  a 
monthly  meeting  of  the  said  society,  Kershaw,  in  respect  of  a 
certain  chance  or  share  of  the  said  Kershaw  in  the  subscription 
fund  in  the  said  rules  and  orders  mentioned  was  declared  to  be 
the  highest  bidder  for,  and  entitled  to  one  of  the  said  shares  of 
501.  in  the  said  rules  and  orders  mentioned  at  or  for  the  price  or 
sum  of  72.  10«.,  and  that  afterwards,  to  wit,  on  the  4th  February, 
1824,  at,  &c.,  at  another  monthly  meeting  of  the  said  society, 
Kershaw,  in  respect  of  two  other  chances  or  shares  of  said 
Kershaw,  in  the  said  subscription  fund,  was  declared  to  be  the 
highest  bidder  for,  and  entitled  to  two  other  shares  of  50Z.  each, 
at  or  for  the  price  or  sum  of  lU.  12«. ;  and  that  afterwards,  to 
wit,  on  the  7th  April,  1824,  at,  &c.,  at  another  monthly  meeting 
of  the  said  society,  the  said  Kershaw,  in  respect  of  one  other 
chance  or  share  of  the  said  Kershaw,  in  the  said  subscription 
fund,  was  declared  to  be  the  highest  bidder  for,  and  entitled  to 
one  other  share  of  50Z.,  at  or  for  the  price  or  sum  of  8/.  2«., 
[  'iss  ]  which  sums  of  71.  10«.,  14Z.  12«.,  and  81.  2«.,  *make  together  the 
full  sum  of  80Z.  48. ;  and  that  after  the  respective  times  last 
aforesaid,  to  wit,  on,  &c.,  at,  &c.,  it  was  corruptly,  and  against 
the  form  of  the  statute  in  that  case  made  and  provided,  agreed 
by  and  between  plaintiffs  and  Kershaw,  that  the  said  plaintiffs  as 
trustees  of  the  said  society,  should  lend  and  advance  to  the  said 
Kershaw,  the  sum  of  169/.  16«.,  on  account  of  the  said  four 
shares  of  501.  each,  to  which  Kershaw  was  so  declared  to  be 
entitled,  as  last  aforesaid,  and  that  the  said  plaintiffs  should 
forbear  and  give  day  of  payment  thereof  to  Kershaw,  in  manner 
following  (that  is  to  say),  until  the  said  sum  of  169/.  16«., 
together  with  the  additional  sum  of  80/.  4^.  making  together  the 
full  sum  of  200/.  with  interest  on  the  said  last-mentioned  sum  of 
200/.,  at  the  rate  and  in  manner  hereinafter  mentioned,  should 
be  paid  by  Kershaw,  to  the  said  plaintiffs,  by  certain  instalments 
of  2/.  8d.  at  each  and  every  monthly  day  of  meeting  of  the  said 
society,  the  first  of  the  said  payments  to  be  made  on  the  next 
monthly  day  of  meeting  of  the  said  society,  following  the  said 
last-mentioned  agreement,  and  that  for  the  loan  of  the  said  sum 
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of  1692.  16«.,  and  for  giving  day  of  payment  thereof,  as  last  Deabden 
aforesaid,  Kershaw  should  give  and  pay  to  the  said  plaintiffs,  binks. 
more  than  lawful  interest,  at  and  after  the  rate  of  51.  per  cent, 
per  annum,  on  the  said  sum  of  169Z.  16«.,  (that  is  to  say),  the 
said  sum  of  802.  4s.,  making  together  with  the  said  sum  of 
169/.  16s.  so  to  be  lent  and  advanced  by  the  said  plaintiffs  to  the 
said  Kershaw  as  aforesaid,  the  sum  of  200/.  in  the  said  condition 
of  the  said  supposed  writing  obligatory  mentioned;  and  also, 
that  Kershaw  should  give  and  pay  to  the  said  plaintiffs  the  said 
respective  monthly  instalments  of  2L  8d.  on  the  successive  days 
last  aforesaid,  until  the  said  full  sum  of  2001.  last  mentioned, 
together  with  interest  at  the  rate  of  51.  per  cent,  per  annum, 
upon  the  whole  of  the  said  sum  of  200Z.,  throughout  the  time 
last  aforesaid,  should  be  fully  paid  and  satisfied,  and  that  for 
securing  the  payment  of  the  said  last  mentioned  sum  of  200Z., 
and  ^interest  on  the  whole  of  the  said  sum  of  200/.,  throughout  [  *134  ] 
the  time  last  aforesaid,  by  the  instalments  last  aforesaid  to  the 
said  plaintiffs,  he  the  said  defendant  should  make  and  seal,  and 
as  his  act  and  deed  deliver  to  the  said  plaintiffs,  a  certain  writing 
obligatory,  to  be  dated  the  19th  December,  1828,  and  should 
thereby  bind  himself  in  the  penal  sum  of  400/.,  conditioned  for 
payment,  by  Kershaw,  his  heirs,  executors,  or  administrators,  or 
any  of  them,  unto  the  said  plaintiffs,  or  any  of  them,  or  any  of 
their  successors,  executors,  administrators,  or  assigns,  of  the  said 
sum  of  200Z.,  together  with  interest  thereon  at  the  rate  aforesaid, 
and  for  Kershaw,  his  heirs,  executors,  or  administrators,  con- 
tinuing to  pay  the  said  instalments  until  the  said  last  mentioned 
sums  of  200/.,  and  interest  upon  the  whole  of  the  sum  throughout 
the  time  last  aforesaid,  should  be  fully  paid  and  satisfied. 
Averment,  that  in  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  so  made  as  last  aforesaid,  the  said  plaintiffs,  as 
trustees  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  lent  and 
advanced  to  Kershaw,  the  said  sum  of  169/.  16^. ;  and  that  for 
securing  the  repayment  thereof,  together  with  the  said  sum  of 
30/.  4s.,  making  together  the  sum  of  200/.,  and  interest  at  the 
rate  of  5/.  per  cent,  per  annum,  on  the  whole  of  the  said  last 
mentioned  sum  of  200/.  throughout  the  time  last  aforesaid,  by 
monthly  payments,  as  last  aforesaid,  he  the  said  defendant  in 

20—2 
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Dbabdek  farther  pursuance  of  the  said  last  mentioned  corrupt  and  unlawful 
BiKNs.  agreement,  then  and  there  made  and  sealed,  and  as  his  act  and 
deed  delivered  to  the  said  plainti£fs,  the  said  writing  in  the  said 
declaration  mentioned,  and  the  said  plaintiffs  then  and  there 
accepted  and  received  the  said  writing  with  the  said  condition 
thereunder  written,  of  and  from  him  the  said  defendant  in 
pursuance  of  the  said  last  mentioned  agreement,  and  for  the 
purpose  last  aforesaid.  And  that  the  said  sum  of  30/.  4a.,  so 
agreed  to  be  given  for  the  loan  of  the  said  sum  of  169Z.  16a.,  and 
the  said  interest  so  reserved  and  made  payable  to  the  said 
[  •136  ]  plaintiffs,  *by  the  said  condition  of  the  said  writing  as  last 
aforesaid,  exceed  the  rate  of  5/.,  for  the  forbearing  and  giving 
day  of  payment  of  lOOZ.  for  one  year,  contrary  to  the  form  of  the 
statute,  &c.  By  means  whereof,  and  by  force  of  the  said  statute, 
the  said  writing  was  and  is  wholly  void  in  law ;  conclusion,  as  in 
third  plea.  The  replication  assigned  a  breach  of  the  condition, 
by  non-payment  of  the  2001.  and  interest,  and  took  issue  upon 
the  corrupt  agreements  alleged  in  the  third  and  fourth  pleas. 
The  rejoinder  took  issue  on  the  non-payment.  At  the  trial 
before  Hullock,  B.,  at  the  last  Assizes  for  the  county  of  Lan- 
caster,! the  bond  was  produced  and  proved ;  but  it  appearing  that 
it  bore  a  21.  stamp  only,  which  is  the  stamp  proper  for  a  bond 
conditioned  for  securing  the  payment  of  a  sum  not  exceeding 
200/.,  and  it  being  objected  that  the  operation  of  the  bond 
extended  beyond  securing  a  sum  of  200/.,  that  point  was  reserved 
to  the  defendant.  The  jury  negatived  the  payment  of  the  200/. 
and  interest,  and  the  several  corrupt  agreements,  and  assessed 
the  plaintiffs  damages  under  the  statute,  t 

F.  Pollock  now  moved  according  to  the  leaye  reserved.  The 
objection  on  the  Stamp  Act  is,  that  by  this  instrument  more  is 
secured  than  the  payment  of  200/.  and  legal  interest.  Kershaw 
was  to  pay  10/.  per  annum  interest  during  the  whole  time, 
notwithstanding  the  principal  would  be  gradually  diminished  bj" 
the  monthly  payments  of  21.  8d.  It  appeared  at  the  trial,  that  such 
was  the  calculation  upon  which  the  parties  proceeded.     Another 

t  Counsel  for  the  plaintiffs,  Cross,      F,  Pollock  and  Starh'e. 
Serjt,  and  Parke ;  for  the  defendant,  J  8  &  9  Will.  III.  c.  11. 
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objection  to  the  sufficiency  of  the  *Btamp  is,  that  there  cannot  deabden 

be  appended  to  a  money  bond  a  collateral  stipulation,  without  an       binns. 

additional  stamp,  particularly  where  the  further  provision  appears       [  ♦136  ] 

to  relate  to  the  payment  of  money ;  here  the  surety  might  be 

made  responsible  for  the  payment  of  the  monthly  contributions, 

♦which  Kershaw,  as  a  member  of  the  society,  was  liable  to  make.       [  '137  ] 

(LnTLEDAiiB,  J. :  If  the  money  part  were  left  out,  the  bond 
would  require  a  S58.  stamp,  t) 

(Bayley,  J. :  We  are  to  say  what  would  be  the  construction  of 
the  bond  at  the  time  it  was  executed:  your  objection  would 
rather  shape  itself  into  this,  that  more  than  five  per  cent,  was 
reserved.) 

Lord  Tentbrden,  Ch.  J. : 
I  cannot  satisfy  myself  that  this  stamp  was  not  sufficient. 

The  other  Judges  concurring. 

Rule  refused. 


ETCHES  V.  ALDAN.  1827. 

iVtfff  12 

(1  Man.  &  By.  157—166;  S.  C.  6  L.  J.  K.  B.  65.)  — L.  ' 

A.  lets  his  ship  to  freight  and  charter  to  B.  for  a  voyage,  the  probable  L  ^^  J 
duration  of  which  is  eight  months,  at  100/.  per  month,  and  by  the  charter- 
party  B.  i8  to  make  the  advances  for  sailing  charges,  on  account  of  the 
money  payable  for  the  hire  of  the  ship,  miscalled  '* freight; "  B.  insiires 
dOO/.  with  C,  for  money  advanced  on  sailing  charges,  and  A.,  at  the  same 
time,  insures  with  C.  400/.  on  freight.  Upon  a  total  loss,  C.  is  not 
entitled  to  consider  A.'s  policy  as  effected  on  gross  freight,  and  that,  the 
amount  being  800/.,  A.  is  his  own  insurer  for  a  moiety  of  the  risk. 

Action  on  a  policy  of  insurance,  bearing  date  22nd  February, 
1826,  effected  by  the  plaintiff,  as  agent  for  one  *  Sharp,  for  400Z.       [  •iss  ] 
on  the  Mary,  upon  freight  on  a  voyage  from  Gibraltar  to  Omoa, 
daring  her  stay  there,  and  thence  to  her  port  of  discharge  in 
Europe,  not  in  the  Baltic  or  Mediterranean,  with  leave  to  call  at 

t  ooGeo.  m.  c.  184,  sched.  part  1,  from  stamp  duties,   1/.  15«.**     [See 

p.  508,  "  Bond  in  England,  or  pe^-  now  the  Stamp  Act,  1891,  54  &  55 

sonaX  bond  in  Scotland,  of  any  kind  Vict.  c.  39.   First  Schedule,  **  Bond  " 

whatever,  not  otherwise  charged  in  and  **  Mortgage." — E.  C] 
this  schedule,  nor  expressly  exempted 
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Etches      Gibraltar  for  any  purpose.    This  policy  was  subscribed  by  three 
ALDAN.      of  the  directors  of  the  Patriotic  Assurance  Company  of  Ireland, 
of  which  company  the  defendant  was  a  member,  at  70«.  per  cent.» 
to  return  9s.  6d.  per  cent,  if  she  discharged  at  Gibraltar,  or  in 
the  United  Kingdom.    The  first  count  of  the  declaration  stated, 
that  before  and  at  the  time  of  the  loss.  Sharp  had  let  to  freight 
and  chartered  the  said  ship  to  one  Aikin,  for  a  certain  term 
[  *159  ]      agreed  upon  between  *them,  and  that  the  said  ship  was  and 
remained  so  let  to  freight  and  chartered,  from  the  time  of  making 
the  policy  until  and  at  the  time  of  the  loss,  at  and  for  certain 
freight,  therefore  payable  by  Aikin  to  Sharp ;  and  that  Sharp 
was,  at  the  time  of  the  making  of  the  policy,  and  from  thence 
until  and  at,  &c.,  interested  in  the  freight  so  payable  by  Aikin  to 
Sharp,  as  aforesaid,  being  the  freight  so  insured  as  aforesaid,  to 
a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  the 
sum  so  insured  as  aforesaid,  and  of  all  the  moneys  by  Sharp.ever 
insured,  or  caused  to  be  insured  thereon:  that  on  the  8th  of 
October,  1826,  the  said  ship  being  so  let  to  freight,  and  chartered 
as  aforesaid,  departed  and  set  sail  from  Gibraltar  aforesaid,  on 
her  said  voyage  to  Omoa  aforesaid,  and  afterwards,  to  wit,  on 
the  25th  day  of  December,  1825,  arrived  at  Omoa  aforesaid  ;  and 
that  afterwards,  to  wit,  on  the  4th  day  of  April,  1826,  the  said 
ship  so  let  to  freight,  and  chartered  as  aforesaid,  set  sail  from 
Omoa  aforesaid,  towards  Gibraltar  aforesaid,  and  her  port  of 
discharge  in  Europe,  and  that  the  freight  on  the  said  ship,  so 
being  let,  &c.,  in  case  of  her  arrival  there,  would  have  amounted 
to  a  large  sum  of  money,  to  wit,  600/.     Then  followed  the  state- 
ment of  a  total'  loss  by  the  perils  of  the  seas.     The  second  count 
stated,  that  the  policy  was  made  by  the  plaintiff  as  the  agent  of 
Sharp,  and  for  his  use  and  benefit,  and  that  plaintiff  did  receive 
the  order  for,  and  effect  the  policy  as  such  agent  as  aforesaid ; 
and  that  Sharp  was  at  the  time  of  the  making  of  the  policy,  and 
from  thence,  until,  &c.,  interested  in  the  freight  of  the  ship  for 
the  said  voyage,  to  the  value  and  amount,  &c.     A  total  loss  was 
then  stated,  as  in  the  first  count.     The  third  count  differed  from 
the  second,  in  stating  only  a  particular  loss  of  90/.  per  cent. 
There  were  also  counts  for  money  lent,  money  paid,  money  had 
and  received,  and  on  an  account  stated.     To  this  declaration  the 
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defendant  pleaded  non  assumpait,  and  paid  200Z.  into  Court.    He      Etchbs 
afterwards  paid  into  Court  a  further  sum  of  67Z.t  aldah. 

At  the  trial  before  Bayley,  J.*  at  the  last  Assizes  for  the  county  [  ^^  ] 
of  Lancaster,  t  it  appeared,  that  on  the  same  day  on  which  the 
policy  declared  upon  had  been  effected,  another  policy  had  been 
effected  with  the  Company  by  Aikin,  for  850Z.,  on  money  advanced 
for  sailing  charges,  at  and  from  Gibraltar  to  Omoa,  during  her 
stay  there,  and  thence  to  her  port  of  discharge  in  Europe,  not  in 
the  Baltic  or  Mediterranean,  with  leave  to  call  at  Gibraltar  for 
any  purpose,  and  to  discharge  and  take  on  board  wherever  she 
might  call  at  or  proceed  to.  Premium  70«.,  to  return  9«.  6d.  on 
discharge  at  Gibraltar,  or  in  the  United  Kingdom.  By  charter 
party,  10th  August,  1825,  Sharp  let  to  freight  and  charter,  unto 
Aikin,  the  schooner  Marj/,  for  and  during  the  term  of  six  calendar 
months,  to  commence  and  be  computed  from  the  day  she  should 
sail  from  the  port  of  Liverpool,  and  to  be  employed  by  Aikin 
upon  such  lawful  voyages  from  and  back  to  the  port  of  Liverpool 
aforesaid,  and  in  such  lawful  trade  as  he  might  direct  during  the 
said  term.  In  consideration  whereof,  Aikin  covenanted  to  pay 
Sharp  in  full  for  the  freight  and  hire  of  the  said  vessel  for  the 
said  term,  at  and  after  the  sale  of  lOOZ.  sterling  per  month,  for 
each  and  every  month  during  the  said  term,  to  be  paid,  and 
payable  free  of  interest,  commission,  or  other  charge  whatsoever, 
in  manner  following  (that  is  to  say) :  the  sum  of  50{.  immediately 
upon  the  sailing  of  the  said  vessel  from  the  port  of  Liverpool 
aforesaid,  as  much  cash  as  might  be  from  time  to  time  required 
and  sufficient  to  pay  all  wages  and  sailing  charges  of  the  said 
^vessel ;  and  the  residue  of  such  freight,  as  might  be  due  after       [  *161  ] 

^  The  defendant  considering  the  diapute   135/.,  i.e.  400/.,  less  265/.  ; 

plaintiff  *8  interest  insured  to  be  eight  but  afterwards  finding  that  the  period 

months*  pay,  or  800/.,  and  that  he  between  the  8th  of  October,  and  the 

wa:$  short  insured  for  one  half,  and  time  of  the  loss,  was  two  days  short 

the  defendant  liable  only  for  half  the  of  six  months,  and  being  apprehen- 

loas,  appears  to  have  deducted  270/.,  sive  that  a  part  of  the  270/.  was  re- 

the  money  received  for  wages  and  coverable    back,    he    increased    his 

sailing  charges,  from  800/.,  the  total  payments  to  267/. 
amoant  of  the  gross  freight,  which         |  Counsel    for    the    plaintiff,    F. 

would  leave  530/.  as  the  total  amount  Pollock  and  Tomlinson  ;  for  the  de- 

of  the  loss;  and  he  paid  into  Court  fendanfc.     Brougham,     Parke,     and 

half  of  530/.,   or  265/.,   leaving  in  Crompton. 
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Etches      the  rate  aforesaid,  at  the  completion  of  each  voyage  the  vessel 

V, 

Aldan.  might  make;  and  in  case  the  said  vessel  should  be  absent,  or 
detained  from  her  final  port  of  Liverpool,  beyond  the  said  term, 
then,  and  in  that  case,  the  said  Aikin,  his  executors  and  adminis- 
trators, should  continue  to  pay  freight,  after  the  rate  and  in 
manner  aforesaid,  until  she  should  return  to  the  said  port,  and 
be  finally  discharged  and  given  up ;  and  if  the  said  vessel  should 
be  finally  given  up  by  Aikin  to  Sharp  before  the  expiration  of  the 
said  term,  he,  the  said  Aikin,  would  nevertheless,  pay  to  the  said 
Sharp  the  sum  of  600Z.,  in  like  manner  as  if  the  said  vessel  had 
been  employed  by  Aikin  for  the  full  term  of  six  months ;  and, 
moreover,  that  he  the  said  Aikin,  his  factors,  or  agents,  would 
pay  all  port  charges,  quarantine  charges,  consulage,  pilotage,  and 
droyerage,  incurred  or  payable  during  the  continuance  of  the 
voyage.  By  an  agreement,  dated  10th  August,  1825,  and  made 
between  Sharp,  therein  described  as  owner  of  the  Mai-y,  of  the 
one  part,  and  John  Lilly,  master  and  mariner,  of  the  other  part ; 
after  reciting  that  Sharp  had  chartered  the  vessel  to  Aikin,  for 
the  term  of  six  calendar  months,  or  thereabouts,  and  that  Sharp 
had,  on  the  suggestion  and  recommendation  of  Aikin,  appointed 
Lilly  master  of  the  vessel,  at  the  pay  of  eight  pounds  per  month ; 
and  that  it  had  been  agreed  between  the  parties  thereto,  that 
Lilly  should  find  a  sufficient  crew  for  the  vessel,  and  pay  himself 
and  all  wages,  victualling,  sailing,  and  other  incidental  expenses 
(except  the  wear  and  tear  of  the  vessel),  during  the  subsistence 
of  the  charter ;  and  in  consideration  thereof,  that  Sharp  should 
pay  or  allow  to  Lilly  at  the  rate  of  45Z.  per  month,  it  was 
witnessed,  that,  for  the  considerations  thereinafter  mentioned, 
Lilly  agreed  that  he  would,  at  his  own  expense,  during  the 
subsistence  of  the  charter,  find  and  provide  a  sufficient  crew, 
competent  to  navigate  the  vessel,  and  all  provisions  and  stores 
that  might  be  requisite  and  necessary ;    and  pay  all  wages 

[  '162  ]  *  (including  his  own),  and  all  sailing  and  other  charges  and 
expenses  incident  to  the  vessel  during  the  charter  (except  such  as 
were  occasioned  by  damage  to,  or  wear  or  tear  of,  the  vessel) ;  and 
should  indemnify  Sharp,  and  also  the  vessel,  from  and  against 
all  claims  and  demands  for,  or  on  account,  or  in  respect  of,  the 
crew,  provisions,  stores,  sailing,  and  other  expenses  aforesaid. 
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during  the  subsistence  of  the  charter.     In  consideration  whereof      Etches 
Sharp  agreed  to  pay  Lilly  at  the  rate  of  45Z.  per  month,  and  so       aldan. 
in  proportion  for  a  less  time  than  a  month,  for  each  month 
daring  the  subsistence  of  the  charter.! 

The  Mary  sailed  from  Liverpool  on  the  16th  of  August,  1825, 
arrived  at  Gibraltar  on  the  16th  of  September,  and  discharged 
her  cargo  there  on  the  8th  of  October.    On  the  20th  of  October 
she  sailed  from  Gibraltar,  with  a  competent  master  and  a  suffi- 
cient crew,  and  in  every  respect  staunch  and  provided  for  her 
intended  voyage  for  Omoa,  where  she  arrived  on  the  25th  of 
December,  and  immediately  discharged  her  cargo.     She  then 
immediately  commenced  taking  on  board  another  cargo  for  Gib- 
raltar; and  having  completed  her  loading,  and  being  manned, 
staunch,  and  provided  as  aforesaid,  sailed  for  Gibraltar  on  the 
4th  of  April,  1826 ;  and  on  the  6kh  of  April,  1826,  whilst  pro- 
ceeding on  her  said  last-mentioned  voyage,  she  was  totally  lost 
by  the  perils  of  the  seas.     The  time  which  the  voyage  from 
Gibraltar  to  Omoa,  and  back  to  Gibraltar,  including  the  loading 
and  discharge  there  and  at  Omoa,  would  have  ^occupied,  if  the      [  *163  ] 
vessel  had  not  been  lost,  is  fairly  computed  at  eight  months, 
from  the  8th  of  October,  1825,  to  the  8th  of  June,  1826.     Sharp 
was  interested  to  the  extent  of  the  whole  amount  of  the  freight, 
which  accrued  due,  or  which  could  have  accrued  due  under  the 
charter-party.    After  the  insurance  declared  upon  was  effected, 
the  master  of  the  said  vessel  received  from  Aikin,  or  his  agents 
at  Omoa,  for  wages  and  sailing  charges,  which  became  due  to  the 
said  Sharp  from  the  said  Aikin,  in  respect  of  the  said  voyage  from 
Gibraltar  to  Omoa,  and  back  to  Gibraltar  (including  loadings  and 

+  As  to  the  question  whether  ad-  when  ship  and  freight  were  aban- 

vances  made  by  the  freighter  form  doned  to  the  respective  underwriters, 

part  of  the  freight,  and  constitute  an  the   freight  earned  upon   recapture 

insurable  interest,  see  De  Silmle  v.  belonged  to  the  underwriters  upon 

Kendall,  16  R.  E.  373  (4  M.  &  S.  37);  ship ;  which  judgment  was  affirmed 

Maufield  v.  Maitiand,  23  E.  E.  402  in  error,  2   Brod.  &   B.  379.     And 

(4  B.  &  Aid.  582):  and  as  to  the  see  a  general  investigation  into  the 

conflicting  rights  and  liabilities  of  principles  of  indemnity  with  regard 

inetm^rs  upon  ship,  and  insurers  upon  to  insurance  on  ship  and   freight, 

freight,see(7aMV. /)arici«wi,  17E.E.  in    Benecke.     On   the   principle   of 

2S0  (5  M.  &  S.  79),  where  it  was  held  indemnity    in    Marine    Insurance, 

by  tiie  Court  of  King's  Bench,  that  chap.  2. 
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Etches  discharges  aforesaid),  the  sum  of  270i.,  being  at  the  rate  of  45L 
aldak.  per  month,  from  the  8th  of  October  to  the  time  of  the  loss,  and 
being  the  rate  stipulated  in  the  agreement  between  Sharp  and 
the  master  (Lilly).  On  Aikin's  policy  the  Company  had  paid 
2101.  Aikin  being  called  as  a  witness  for  the  plaintiff,  stated, 
that  he  went  with  the  plaintiff  to  Reynolds,  the  agent  of  the 
Company,  and  effected  the  insurance  for  850Z.,  at  the  same  time 
that  the  plaintiff  effected  the  policy  declared  on,  and  that  the 
witness's  policy  was  on  money  advanced  for  sailing  charges ;  that 
witness  and  plaintiff  stated  to  Reynolds,  the  Company's  agent, 
with  whom  both  insurances  were  effected,  the  particulars  of  the 
original  charter,  and  that  witness  had  to  pay  lOOZ.  a  month  ;  that 
they  entered  into  a  calculation,  by  which  it  appeared  that  the 
voyage  would  extend  to  eight  or  nine  months,  and  that,  after  the 
sailing  charges,  witness  would  have  to  pay  a  balance  of  400/.  or 
4502.  to  Sharp  on  safe  arrival,  and  that  Reynolds  perfectly 
understood  the  calculation.  On  the  part  of  the  defendant  it  was 
proved,  that  on  a  general  policy  on  freight,  it  was  usual  to  pay 
losses  without  reference  to  deductions  for  sailing  charges.! 
[  164  ]  For  the  defendant  it  was  contended,  that  evidence  of  the  policy 

effected  by  Aikin  ought  not  to  be  received ;  that  the  testimony  of 
Aikin  ought  not  to  be  admitted  to  control  the  written  document 
declared  upon ;  and  lastly,  that  upon  the  legal  evidence  in  the 
cause,  the  loss  was  covered  by  the  money  paid  into  Court,  inas- 
much as  the  policy  effected  by  the  plaintiff  must  be  understood 
to  be  upon  gross  freight,  and  that,  consequently,  he  was  his  own 
insurer  for  the  difference  between  the  400Z.  insured,  and  800/., 
the  amount  of  such  gross  freight.  The  learned  Judge  overruled 
these  objections,  and  directed  a  verdict  in  favour  of  the  plaintiff 
for  the  full  amount  of  the  sum  insured,  being  of  opinion,  that  as 
the  policy  was  a  contract  of  indemnity,  in  the  case  of  an  insurance 
upon  freight,  the  amount  insured,  and  at  risk,  was  that  net  sum, 

t  In  Stevenson  Average,  3rd  edit.,  ought  to  be  that  sum,  and  no  more, 
173,  it  is  said,  **  on  an  open  policy  on  which  the  owner  calculates  on  re- 
freight,  the  interest  is,  according  to  ceiving,  in  case  the  ship  is  lost ;  that 
the  practice  at  Lloyd's,  the  amount  of  is  all  he  loses.  But  the  practice  is 
the  manifest,  or  freight-list,  covered  as  before  stated ;  and  it  is  probable 
with  the  premium,  &c.  It  is  said  it  will  remain  so,  imless  the  law 
by  some,  that  the  interest  in  freight  shall  decide  otherwise." 
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which  the  plaintiff,  at  the  termination  of  the  voyage,  Tvould  have      etches 
pat  into  his  pocket,  after  deducting  all  sailing  expenses.!    Leave      ald'an. 
was,  however,  given  to  the  defendant  to  move  to  enter  a  nonsuit, 
or  for  a  new  trial. 

Brougham  now  moved  accordingly : 

400/.  was  insured ;  the  amount  of  the  risk  was  800Z.,  leaving 
the  plaintiff  his  own  insurer  as  to  a  moiety,  and  money  was  paid 
into  Court  upon  that  principle,  t  The  gross  freight  was  800Z., 
and  the  plaintiff  says,  that  seamen's  wages,  &c.,  are  to  be 
deducted  from  his  half,  and  that  the  defendant,  therefore,  ought 
to  pay  the  whole  sum  insured.  Aikin  was  called  by  the  plaintiff, 
and  permitted  to  prove  calculations  entered  into  at  the  time  when 
the  policy  was  effected,  in  order  to  shew  what  was  intended  by 
the  parties  in  using  the  word  ''  freight." 

(Lord  Tenterden,  Ch.  J. :  The  sum  which  the  witness  paid, 
he  improperly  called  freight.     The  "  freight "  for  which  this 
insurance  was  made  by  the  plaintiff,  was  *money  which  he  was      [  'i^'  ] 
to  receive  from  Aikin  for  the  hire  of  the  ship.) 

(Bayley,  J. :  A  common  policy  on  freight  would  cover  sailing 
charges.§     Here  another  policy  was  effected  at  the  same  time.) 

The  terms  of  the  contract  ought  not  to  be  imported  from 
another  instrument.  It  was  shewn  to  be  the  universal  usage  to 
settle  upon  the  gross  freight. 

Lord  TbkterdeK,  Ch.  J. : 

Here  there  was  another  policy  for  the  express  purpose  of 
meeting  the  outgoings. 

Bayley,  J. : 

It  was  a  plain  explanation  at  the  time  of  the  species  of  interest 

to  which  the  insurance  was  to  apply. 

Rule  refused. 

t  See  Valin,  2nd  vol.,  200.  201,  Aea,  Comp.,  12  B.  R.  760  (2  Camp, 

edit.  1761 ;  and  note,  p.  316,  ^x^t  623.  626 ;  Pothier,  Traite  du  Contrat 

I  Antt,  p.  311.  d* Assurance,  chap.  1,  sec.  2,  no.  iO 
§  Vide  ante,  314,  u,  et    39  ;     Daviihon   v.    Willasey,     14 

II  And  see  Wilson  v.  Rwjal  Exch.  E.  B.  438  (1  M.  &  S.  313);  Atbj  v. 
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BRIDGETT  v.  COYNEY,  Esq. 

(1  Man.  &  By.  211—216 ;  S.  C.  6  L.  J.  M.  C.  42.) 

Plaintiff  appeared  before  defendant,  a  magistrate,  to  answer  the  com- 
plaint of  A.,  for  unlawfully  killing  his  dog.  Defendant  advised  plaintiff 
to  settle  the  matter,  by  paying  a  sum  of  money,  which  plaintiff  declined. 
Defendant  then  said,  **  he  would  convict  plaintiff  in  a  penalty  under  the 
Trespass  Act,  in  which  case  he  would  go  to  prison."  Plaintiff  still 
declined  paying,  and  said  he  would  appeal.  Defendant  then  called  in 
a  constable,  and  said,  *'  Take  this  man  out,  and  see  if  they  can  settle  the 
matter ;  and  if  not,  bring  him  in  again,  as  I  must  proceed  to  commit 
him  under  the  Act.'*  Plaintiff  then  went  out  with  the  constable,  and 
settled  the  matter,  by  paying  a  sum  of  money :  Held,  that  this  was  an 
assault  and  false  imprisonment,  for  which  trespass  would  lie;  and 
which,  as  no  conviction  had  been  drawn  up,  defendant  could  not  justify. 

Trespass,  against  a  magistrate,  for  an  assault  and  false  imprison- 
ment.   At  the  trial  before  Littledale,  J.,  at  *the  last  Assizes  for 


Undo,  8  E.  E.  788  (1  Bos.  &  P. 
(N.  E.)  236) ;  Qihhon  v.  Mendez,  20 
E.  E.  337  (2  B.  &  Aid.  17) ;  Stevens 
(on  "Average,"  61,  2),  says,  '*some 
persons  hold,  I  presume  on  the 
authority  of  the  Digest,  (Dig.  ad. 
Leg.  Bhod.  1,  2,  s.  3,  Ord.  Ph.  2, 
art.  7 ;  Yinn.  in  Peck.,  &c.),  that  not 
only  the  wages  but  the  provisions 
ought  to  be  deducted  from  the  freight, 
and  a  learned  and  excellent  writer 
before  quoted,  appears  to  be  of  this 
opinion  (Abbott,  part  3,  ch.  8,  sect.  10); 
for  in  a  pro  formd  statement  given  of 
a  general  average  claim,  he  deducts 
the  wages  and  victuals  from  the 
freight,  and  this,  though  the  ship  is 
supposed  to  have  sailed  from  Ports- 
mouth, and  to  have  put  into  Eamsgate 
in  distress.  No  satisfactory  reason 
can  be  given,  why  the  ship's  pro- 
visions, which  are  part  of  the  ship's 
stores,  should  be  deducted  from  the 
freight;  what  is  expended  of  them, 
as  I  have  endeavoured  to  shew,  ought 
to  be  deducted  from  the  original 
value  of  the  ship,  and  not  from  the 
amount  of  the  freight."  The  passage 
in  the  Digest  here  referred  to,  seems 
to  be  the  following:  **Itidem  agi- 
tatum  est  an  etiam  vestimentorum 


cuj  usque  et  annulorumeestimatio  nem 
fieri  oporteatP  Et  omnium  visum 
est,  nisi  si  qua  consumendi  causa  im- 
posita  forent,  quo  in  numero  essent 
cibaria,  eo  magis  quod  si  quando 
ea  defecerint  in  navigationem,  quod 
quisque  haberet  in  commune  confer- 
ret;"  Dig.  Lib.  14,  Tit.  2,  I^eg.  2, 
sec.  2.  The  same  principle  is  con- 
firmed and  extended  in  the  Ordon- 
nanoe  de  la  Marine,  liv.  3,  tit.  8, 
art.  11,  **  Les  munitions  de  guerre  et 
de  bouche,  ni  les  loyers  et  hardes  des 
matelots  ne  contribueront  ix)int  au 
jet,  et  neanmoins  ce  qui  en  sera  jette 
sera  pay^  par  contribution  sur  toiiH 
les  autres  effets."  The  non -liability 
of  these  matters  to  contribution  in 
case  of  general  average,  does  not 
appear  to  have  any  connection  with 
the  propriety  of  considering  them  as 
a  deduction  out  of  freight,  whenever 
freight  becomes  the  subject  of  general 
average,  or  (as  is  allowed  by  the  law 
of  England),  of  insurance.  In  com- 
menting upon  this  article  of  the  Or- 
donnanoe,  however,  Valin  says,  (2  vol. 
200),  ''Mais  la  raison  pour  laquelle 
les  loyers  des  matelots  ne  contribuent 
pas  au  jet,  est — qu'au  fonds  le  pro- 
prietaire    ou   le  mattre    du    navire 
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the  county  of  Stafford,!  the  case  was  this :  On  the  19th  January,  Bridgett 
1827,  the  plaintiff  appeared  before  the  defendant,  an  acting  coYKEr. 
magistrate  for  the  county  of  Stafford,  to  answer  a  charge  made 
against  him  by  one  Dawson,  for  wilfully  and  maliciously  shooting 
his  dog.  The  defendant  having  heard  the  complaint,  inquired  of 
Dai¥8on  what  he  claimed  as  the  value  of. his  dog;  to  which  the 
latter  replied,  that  he  would  not  take  less  than  51.  The  defen- 
dant proposed  to  the  plaintiff  to  pay,  and  to  Dawson  to  accept, 
3/.,  as  a  compensation  for  the  loss  of  the  dog ;  and  upon  the 
plaintiff's  refusing  to  pay  that  sum,  told  the  latter  that  he  should 
convict  him  in  that  sum,  under  the  Malicious  Trespass  Act,  in 
which  case  he  would  be  committed  to  prison ;  but  at  the  same 
time  again  recommended  the  parties  to  settle  the  matter.  The 
plaintiff  replied  that  he  would  not  pay,  and  that  he  would  "  carry 
the  case  elsewhere ; "  upon  which  the  defendant  called  in  a  con- 
stable, and  said  to  him,  pointing  to  the  plaintiff,  *'  Take  this  man 
oat,  and  see  whether  they  can  agree  to  settle  the  matter,  and  if 
not,  bring  him  in  again,  as  I  must  proceed  to  convict  him  under 
the  Act.*'  The  constable,  the  plaintiff,  and  Dawson,  thereupon 
left  the  room  together,  and  the  plaintiff  having  shortly  afterwards 
paid  3/.  for  the  dog,  and  some  shillings  for  fees,  was  allowed  to 
depart.  No  evidence  was  offered  on  the  part  of  the  defendant, 
but  it  was  contended,  that  the  action  could  not  be  maintained, 
inasmuch  as  no  imprisonment  had  been  proved ;  for  that  the 
mere  fact  of  the  defendant  having  called  in  a  constable,  and  given 
him  the  directions  he  did,  and  of  the  plaintiff  having  left  the 
room  in  company  *with  the  constable,  did  not  constitute  a  taking  [  •2i3  ] 
into  custody  of  the  plaintiff,  so  as  to  support  the  allegation  of  his 
having  been  assaulted  and  imprisoned.  The  learned  Judge  told 
the  jury  that,  in  his  opinion,  there  was  a  sufficient  apprehension 
and  restraint  of  the  plaintiff's  person  to  constitute  an  assault  and 
imprisonment  in  law,  and  that  the  circumstances  of  the  case  did 

contribue  a  leur  decharge  pour  leurs  foite  toutefois  des  vituailles  consom- 

loyere  en  contribuant  jusqu'a  con-  mfees,  et  des  avances  faites  aux  mate- 

currence  de  la  moitie  du  fret  k  raison  lots,  et  que  les  matelots  contribuent 

duquel  il  est  charge  de  leur  payer  aussi  a  la  decharge  du  fret  a  propor- 

leur  lovers."    And  again  (page  201),  tion  de  ce  qui  leur  restera  dd  do 

"En  fait  de  contribution  au  rachat  leurs  loyers." 

dunavire  et  de  son  chargement,  il  y  t  Counsel  for  the  plaintiff,  Taunton, 

a  cette  difference,  que  le  navire  et  le  Campbell ,  and  Richards ;  for  the  de- 

frety  entrent  pour  le  tout,  deduction  fendant,  RimtV,  Serjt.,  and  Wlimtley. 
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Bbidoett     not  famish  any  justification  to  the  defendant  for  having  authorized 
coYNET.      that  assault  and  imprisonment ;  and  the  jury,  under  that  direc- 
tion, found  a  verdict  for  the  plaintiff. 

RxiBseUy  Serjt.,  now  moved  for  a  new  trial,  upon  the  ground 
that  the  learned  Judge  had  misdirected  the  jury,  in 
point  of  law : 

There  was  no  assault  or  imprisonment  proved,  therefore  the 
action  was  not  maintainable ;  and  in  that  respect  the  direction 
of  the  learned  Judge  was  wrong.  There  was  nothing  to  shew 
that  the  constable  said  or  did  any  thing  indicative  of  an  inten- 
tion to  take  the  plaintiff  into  custody :  he  neither  charged  him, 
as  his  prisoner,  to  go  with  him,  nor  laid  so  much  as  a  finger 
upon  his  person :  for  all  that  appeared,  the  plaintiff  accompanied 
the  constable  voluntarily,  as  Dawson  did,  merely  as  a  referee  or 
mediator,  and  not  under  any  notion  of  compulsion  or  duress. 

(Lord  Tbnterden,  Ch.  J. :  But  the  defendant  ordered  the  con- 
stable to  take  the  plaintiff  out,  and,  if  the  business  was  not 
settled,  to  bring  him  in  again,  as  he  must  proceed  to  commit 
him.  What  jurisdiction  had  he  to  interfere  at  all  in  such  a 
case?) 

He  had  clearly  jurisdiction  under  the  Malicious  Trespass  Act.^ 
By  that  Act  the  defendant  had  authority  to  convict  the  plaintiff 
of  wilfully  and  maliciously  killing  the  dog  ;  and  he  did  in  effect 
convict  him  of  that  offence:  and  if  so,  the  imprisonment  of  the 
plaintiff,  even  if  proved,  was  justified,  and  in  that  respect  the 
direction  of  the  learned  Judge  was  wrong.  Again,  if  the  plaintiff 
was  not  convicted,  still  the  defendant  had  authority  to  detain 
£  1*214]  him  for  the  purpose  of  *conviction;  as  he  would  have  had  to 
issue  his  warrant  for  his  apprehension,  if  he  had  not  appeared 
to  answer  the  charge.  This  is  clear  upon  all  the  authorities.  In 
Hawkins'  P.  C.,t  it  is  said,  "  wherever  a  statute  gives  to  any  one 
justice  of  the  peace  a  jurisdiction  over  any  offence,  or  a  power  to 
require  any  person  to  do  a  certain  thing  ordained  by  such  statute, 
it  impliedly  gives  a  power  to  every  such  justice  to  make  out  a 

+  1  Geo.  rV.  c.  56  [repealed,  as  to      24  &  25  Vict.  c.  97,  s.  41.] 
England,  7  &  8  Geo.  IV    c.  27;  as         %  Book  ii.  c.  13,  s.  15. 
to  Ireland,  9  Geo,  TV.  c.  53  :  see  now 
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warrant  to  bring  before  him  any  person  accused  of  such  offence,  Bbidoktt 
or  compellable  to  do  the  thing  ordained  by  such  statute."  So,  coynbt. 
in  Bane  v.  Methmn,^  a  very  recent  case,  it  was  decided,  that  if 
an  Act  of  Parliament  gave  a  justice  of  the  peace  jurisdiction  over 
an  oflfence,  it  impliedly  empowers  him  to  make  out  a  warrant, 
and  bring  before  him  any  person  charged  with  such  oflfence. 
Where,  therefore,  a  party  neglected  to  attend  a  summons  granted 
by  a  magistrate,  charged  with  an  oflfence  under  the  Malicious 
Trespass  Act,  1  Geo.  IV.  c.  56,  it  was  held,  that  he  might  issue 
his  warrant  to  apprehend  and  bring  such  party  before  him,  to 
answer  the  charge,  although  it  was  insisted  that  he  had  no  power 
to  do  so  until  after  conviction.!  The  strong  argument  in  the 
present  case,  however,  is,  that  the  plaintiflf  was  convicted ;  and  it 
was  not  necessary  for  the  defendant,  in  support  of  that  position, 
to  produce  the  conviction,  drawn  up,  at  the  trial,  for  a  conviction 
may  be  complete  in  operation  of  law,  before  the  formal  instru- 
ment, setting  it  out,  is  drawn  up:  Stilly.  Walls  ;^  which,  indeed, 
it  is  allowed,  may  be  drawn  up  at  any  time,  before  the  return  to 
a  certiorari  or  the  Sessions,  though  after  a  commitment :  Massey 
\,Johmon  ;\\  or  after  the  penalty  has  been  levied  by  distress: 
Rex  V.  Barker. % 

Lord  Tentebdsn,  Ch.  J. : 

I  do  not  see  any  ground  for  *disturbing  the  verdict  in  this  C  *^^^  1 
case.  The  direction  of  the  learned  Judge  to  the  jury  was,  in  my 
opinion,  perfectly  correct.  I  think  there  was  abundant  evidence 
of  an  imprisonment  of  the  plaintiflf,  by  the  order  of  the  defendant, 
and  there  is  nothing  in  the  circumstances  of  the  case,  which,  in 
my  judgment,  furnishes  a  justification  of  that  imprisonment. 
TMiat  are  the  circumstances  of  the  case  ?  The  plaintiflf  appears 
before  the  defendant,  who  is  a  magistrate,  to  answer  the  com- 
plaint of  Dawson,  of  having  unlawfully  killed  his  dog.  The 
defendant  proposes  to  the  parties  to  arrange  the  matter  upon 
amicable  terms.  The  plaintiflf  rejects  that  proposal,  upon  which 
the  defendant  tells  him,  that  unless  he  pays  a  certain  sum  of 

t  27   R.   R.   546  (2  Bing.  63;   9         ||  12  East,  67. 
Xfoope,  161).  f  1  East.  186;   Paley  on  Convic- 

X  And  see  12  Co.  Rep.  131.  tisuo,  2nd  edit.,  by  Bowling,  bb. 

§  7  East,  533. 
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money,  he  shall  convict  him  in  a  penalty  of  that  amount,  under 
an  Act  of  Parliament,  in  which  case  he  will  be  committed  to 
prison.  The  plaintiff  still  rejects  the  proposal,  and  declares  that 
he  will  carry  the  case  elsewhere ;  that  is,  that  he  will  appeal 
from  the  defendant's  jurisdiction  to  a  higher  tribunal.  Upon 
that  the  defendant  calls  in  a  constable,  whom  he  orders  to  take 
the  plaintiff  out,  and  if  the  parties  cannot  settle  the  matter,  to 
bring  him  in  again,  as  he  must  proceed  to  commit  him  under 
the  Act.  The  plaintiff  accordingly  goes  out  with  the  constable,  + 
and  while  they  *are  absent  the  affair  is  settled,  by  the  plaintiff's 
paying  a  sum  of  money.  It  seems  to  me  impossible  to  doubt 
that  the  plaintiff  went  out  on  that  occasion  in  custody,  having 
been  ordered  into  that  custody  by  the  defendant ;  and  if  so,  there 
is,  in  the  eye  of  the  law,  an  assault  and  false  imprisonment  by 


t  "If  the  constable,  in  conse- 
quence of  the  defendant's  charge, 
had  for  one  moment  taken  possession 
of  the  plaintiff's  person,  it  would  be, 
in  point  of  law,  an  imprisonment; 
as,  for  example,  if  he  had  tapped  her 
on  the  shoulder,  and  said,  '  You  are 
my  prisoner,'  or  if  she  had  submitted 
herself  into  his  custody,  such  would 
be  an  imprisonment ;  but  the  merely 
giving  her  in  charge,  without  any 
taking  possession  of  the  person,  where 
nothing  more  passes  than  merely  the 
charge,  is  not,  by  law,  a  false  im- 
prisonment." Per  Eyre,  Ch.  J.,  in 
Simpson  v.  /7t7/,  1  Esp.  431  ;  and 
see  Pocock  v.  Moore,  Ryan  &  M. 
321.  In  Arroivsmith  v.  Le  Mesurier, 
9  H.  E.  642  (2  Bos.  &  P.  (N.  R.)  211), 
the  case  was  this :  a  warrant  haying 
been  granted  by  a  magistrate,  for 
apprehending  the  plaintiff  upon  a 
charge  of  conspiracy  to  sue  out  a 
fraudulent  commission  of  bankrupt, 
a  constable  went  to  the  plaintiff's 
house,  and  shewed  him  the  warrant. 
The  plaintiff  desired  to  have  a  copy 
of  the  warrant,  which  the  constable 
permitted  him  to  take ;  after  which 
the  plaintiff  attended  the  constable 
to  the  magisti-ate,  and,  after  being 


examined  upon  the  subject  of  the 
charge,  was  dismissed.  A  verdict 
having  been  fotmd  for  the  defendant, 
the  Court  refused  to  grant  a  rule  for 
a  new  trial,  saying,  that  **an  arrest 
may  take  place  without  an  actual 
touch,  as  if  a  man  be  locked  up  in  a 
room;  but  here  the  plaintiff  went 
voluntarily  before  the  magistrate. 
The  warrant  was  made  no  other  use 
of  than  a  summons.  The  constable 
brought  a  warrant,  but  did  not  arrest 
the  plaintiff.  How  can  a  man's 
walking  freely  to  a  magistrate  prove 
him  to  be  ari'ested '" "  So  in  Daltou's 
Justice,  cap.  170,  (p.  466,  ed.  1677), 
it  is  said,  **  7/ the  constable,  or  other 
of&cer,  upon  a  warrant  received  from 
a  justice  of  the  peace,  shall  come 
unto  the  party,  and  require,  or  charge 
or  command  him  to  go  before  the 
justice,  &c.,  this  is  no  arrest  or  im- 
prisonment." In  Otnner  v.  SjxtrkeSf 
1  Salk.  79,  the  marginal  note,  which 
has  been  transcribed  by  subsequent 
text  writers,  is,  that  **  no  arrest  can  be 
without  actually  touching  the  defen- 
dant; "  but  in  that  case  the  defendant 
never  submitted  to  the  officer,  but 
kept  him  off  with  a  fork.  And  see 
Bieteii  v.  Burridge,  3  Camp.  139. 
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the  defendant  upon  the  person  of  the  plaintiff.  Then  Tvhat  is  the  BsiDaETT 
justification?  It  is  said  that  the  plaintiff  was  convicted,  and  cotney. 
therefore  that  his  detention  was  legal.  What  evidence  is  there 
of  his  conviction  ?  No  conviction  was  produced  at  the  trial,  or 
is  laid  before  us  now ;  indeed,  it  is  admitted,  that  none  has  ever 
been  drawn  up :  then  how  can  we  possibly  say  that  the  party 
was  convicted?  The  final  arrangement  of  the  matter  by  the 
parties,  in  an  amicable  way,  might  properly  prevent  the  defen- 
dant from  acting  upon  the  conviction,  if  there  had  been  one; 
bat  it  did  not  prevent  his  drawing  it  up  as  a  justification  of  his 
ovm  conduct  in  the  transaction ;  and  not  having  done  so,  he  is 
without  justification,  and  must  abide  the  consequences. 

The  other  Judges  concurred. 

Rule  refused. 


TABRAM,   Gent.,   One,   &c.,   v.  HORN.  JS27. 

(1  Man.  &  Ey.  228—232  ;  S.  C.  6  L.  J.  K  B.  24.)  

r  228  1 
A.  delivered  papers  to  B.,  an  attorney,  telling  him,  *'that  she  was         ^        -* 

entitled  to  an  estate,  and  that  she  would  pay  him  if  she  recovered  it." 

B.  took  the  papers,  saying,  *'  that  he  would  do  what  he  could  for  her," 

and,  without  further  communication,  commenced  an  action  of  ejectment, 

which  he  afterwards  abandoned  under  the  conviction  that  A.  had  no 

title :  Held,  that  B.  acted  without  due  authority,  both  in  commencing 

and  discontinuing  the  ejectment,  and  was  not  entitled  to  recover  the 

costs  thus  incurred. 

Assumpsit  on  an  attorney's  bill.  Plea,  non  assumpsit,  and 
issue  thereon.  At  the  trial,  before  Alexander,  G.  B.,  at  the  last 
Assizes  for  the  county  of  Cambridge,!  the  case  was  this.  The 
plaintiff  was  an  attorney  at  Cambridge,  and  the  defendant  a 
single  lady  residing  at  Welney,  in  Norfolk.  The  defendant, 
believing  that  she  was  entitled,  as  heiress-at-law  of  her  deceased 
father,  to  a  house  at  Welney,  of  which  he  had  died  in  possession, 
and  which  he  had  taken  many  years  before  as  devisee  under  his 
lather's  will,  applied  to  the  plaintiff  on  the  subject.  She  delivered 
to  him  certain  papers,  stating,  that  she  had  an  estate  at  Welney, 
and  that  she  had  an  uncle  who  would  produce  the  money  for  her, 
if  she  recovered  the  estate.     The  plaintiff  took  the  papers,  saying, 

t  Counsel  for  the  plaintiff,  F,  Kelly  and  Gunning ;  for  the  defendant, 
Storks,  Serjt. 
n.R. — VOL.  XXXI.  21 
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Tabram      "  he  would  see  what  he  could  do  for  her."    No  express  agree- 

HoBN.       ment  was  entered  into  between  them,  but  the  defendant  "  gave 

the  plaintiff  directions  to  work  for  her."    The  plaintiff  accordingly, 

without  further  communication  with  the  defendant,  commenced 

an  action  of  ejectment  against  the  tenant  in  possession  of  the 

[  ^229  ]  house  in  question,  but  after  he  had  *incurred  expenses  to  the 
amount  of  80Z.,  discovered  that  the  defendant's  father  had  been 
interested  in  the  house  merely  as  tenant  for  life,  and  that  the 
defendant  consequently  had  no  title  to  it,  whereupon  he,  without 
communicating  with  the  defendant,  discontinued  the  ejectment, 
and  sent  in  his  bill  of  costs.  When  the  bill  was  delivered  to  the 
defendant,  she  said,  she  could  not  pay  it  then,  or  any  part  of  it. 
This  was  the  account  of  the  transaction  given  by  the  plaintiff's 
witnesses.  On  the  part  of  the  defendant,  a  witness  was  called, 
who  stated  that  he  saw  the  plaintiff  at  his  o£Sce,  and  told  him 
that  the  defendant  had  property  under  her  father's  and  grand- 
father's will,  and  that  she  had  the  papers,  but  had  no  money. 
The  plaintiff  said  he  should  like  to  see  the  papers,  and  the  witness 
carried  them  to  him  a  few  days  afterwards,  when  the  plaintiff 
said,  he  could  not  do  anything  further  until  he  saw  the  defen- 
dant. The  witness  and  the  defendant  afterwards  called  together 
upon  the  plaintiff.  The  defendant  then  said,  if  she  got  the 
property  that  was  hers,  she  would  pay  the  plaintiff:  to  which 
the  plaintiff  replied,  that  he  had  no  doubt  that  part  of  the 
property  was  hers,  and  he  would  undertake  and  get  it  for  her. 
Upon  this  evidence,  the  Lobd  Chief  Babon  told  the  jury,  that  if 
they  were  of  opinion,  either  that  the  plaintiff  had  undertaken  the 
business  upon  the  terms  that  he  should  not  be  paid  unless  he 
succeeded,  or,  that  he  had  improperly  proceeded  in  the  ejectment 
after  he  knew  that  the  defendant  had  no  title  to  the  premises, 
without  giving  her  notice  ;  in  either  of  those  cases  the  defendant 
was  entitled  to  a  verdict.  The  defendant's  evidence  went  some 
length  in  support  of  the  first  proposition,  but  in  that  respect  it 
was  somewhat  at  variance  with  the  plaintiff's  evidence,  by  which 
it  also  appeared,  that  when  the  plaintiff's  bill  was  delivered  to 
the  defendant,  she  did  not  refuse  to  pay  it  absolutely,  but  merely 
stated  that  she  could  not  pay  it  then.  With  respect  to  the 
second  point,  it  appeared  to  him,  upon  the  whole,  that  all  the 
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business  had  been  done  before  the  plaintiff  had  discovered  the  Tabbah 

•defendant's   defect   of  title.     The  jury,  however,  would  take  Horn. 

the  whole   case  into  their  consideration.     The  jury  found  a  [  *230  ] 
verdict  for  the  defendant. 

F.  Kelly  moved  for  a  new  trial,  upon  two  grounds ;  first, 
that  the  learned  Judge  had  not  properly  directed  the  jury ;  and 
secondly,  that  the  verdict  was  unsupported  by  the  evidence.  . 
There  was  no  evidence  of  an  express  agreement  by  the  plaintiff 
to  undertake  the  business,  on  the  terms  that  he  should  not  be 
paid  unless  he  succeeded ;  and  he  certainly  could  not  be  bound 
bv  any  thing  less  than  an  express  agreement  to  that  effect,  even 
if  he  could  be  bound  by  any  such  agreement,  however  formal  and 
precise.  Upon  that  point,  therefore,  the  learned  Judge  ought  to 
have  told  the  jury  that  the  plaintiff  was  entitled  to  recover. 
Having  received  a  general  retainer  from  the  defendant,  the 
plaintiff  was  authorized  to  commence  the  action  of  ejectment, 
and  the  fact  of  his  client*s  title  turning  out  defective,  did  not 
afford  a  legal  ground  of  defence  to  an  action  brought  by  him 
upon  his  bill.t  When  the  discovery  of  the  defect  of  title  was 
made,  the  plaintiff  was  equally  authorized  to  abandon  the  eject- 
ment. In  so  doing  he  acted  in  the  way  most  for  the  interest  of 
his  chent,  and  acting  as  he  did  under  a  general  retainer,  the 
express  authority  of  the  defendant  was  not  necessary  to  justify 
either  the  commencing  or  the  discontinuing  the  action.  *Upon  [  •^si  ] 
the  other  point,  the  verdict  was  clearly  unsupported  by  the 
evidence,  for  it  v/as  proved,  and  so  stated  by  the  learned  Judge 
to  the  jury,  that  all  the  business  charged  for  was  done  before  the 

^  Negligence  in  the  conduct  of  a  fniitlesa ;  as  the  commission  cannot 

cause,  where  it  is  not  so  gross  as  to  be  treated  as  a  nullity :  Btsmore  v. 

deprive  the  client  of  all  benefit,  is  no  Bimie,  2  Stark.  Eep.  59,  tamen  qucere. 

<iefeiice  to  an  action  on  the  attorney's  Nor,  that  no  benefit  has  been  derived, 

bill,  rcmj»/<T  V.  Jtf*iacA/aw,  2  Bos.  &  P.  where  the   failure   does   not   result 

(N.  B,)136.    Nor,  that  he  had  neg-  wholly   from  the   plaintiff's   negli- 

iected  to  follow  the  instructions  of  gence :  Dax  v.  Ward,  1  Stark.  409. 

his  client  merely  for  delay :  Johison  Seciis,  where  the  charges  are  incun-ed 

V.  Akhn,  1  Camp.  176.    Nor,  that  entirely  through  gross  ignorance,  in- 

the  items  in  the  bill  were  for  suing  advertence,  or  negligence :  Montriouv, 

out  a  commission  of  bankrupt,  under  Jefferya,  31  R.  R.  655  (Ryan  &  M.  317, 

a  misrepresentation  of  the  plaintiff,  2  Car.  &  P.  113) ;  Allison  v.  Rayner, 

that  it  would  operate  in  the  Isle  of  1  Man.  &  Ry.  241. 
Man;  and  that  it  had  been  wholly 

21—2 
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Tabbam      plaintiff  discovered  that  his  client  had  no  title  to  the  premises 
HoBN.       sought  to  be  recovered.    In  either  point  of  view,  therefore,  the 
verdict  was  wrong,  and  the  plaintiff  is  entitled  to  a  new  trial. 

Lord  Tbntbrdbn,  Ch.  J. : 

I  cannot  say  that  the  verdict  found  by  the  jury  in  this  cause 
is  wrong,  in  either  of  the  views  now  taken  of  the  case.  It  is 
clear,  upon  the  evidence  on  both  sides,  that  the  plaintiff  was 
made  acquainted  with  the  fact,  that  the  defendant  was  destitute 
of  immediate  resources,  and  that  she  told  him  she  would  pay 
him  if  she  recovered  the  property  to  which  she  supposed  herself 
entitled.  It  is  equally  clear  that  the  plaintiff  undertook  the 
business  upon  those  terms ;  for  he  said,  in  the  language  of  one 
witness,  that  he  would  see  what  he  could  do  for  her;  and 
according  to  another,  that  he  had  no  doubt  that  part  of  the 
property  was  hers,  and  that  he  would  undertake  and  get  it  for  her. 
But  if  he  did  not  undertake  the  business  on  those  terms,  I  am  of 
opinion  that  he  acted  without  proper  authority  and  caution,  first 
in  commencing  the  ejectment,  and  afterwards  in  discontinuing 
it,  without  previously  communicating  his  intentions  to  the 
defendant.  He  was  not  justified  in  the  first  instance  in  running 
the  defendant  to  expense,  without  her  express  authority ;  nor  in 
the  second,  in  abandoning  the  action,  and  saddling  her  with  the 
costs,  without  informing  her  of  the  opinion  he  had  formed  of  her 
case,  and  making  further  inquiries  into  the  real  nature  of  her 
claim  to  the  property.  For  these  reasons,  it  seems  to  me  that 
the  verdict  found  for  the  defendant  ought  not  to  be  disturbed. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  did  not  receive  instruc- 
tions to  commence  an  action,  but  only  to  inquire  into  the 
[  •2S2  ]  defendant's  title ;  and  he  ought  to  *have  made  that  inquiry,  and 
to  have  communicated  the  result  of  it  to  the  defendant,  before  he 
incurred  the  expense,  which  he  now  seeks  to  be  reimbursed. 
Having  proceeded  without  the  authority  of  his  client,  he  has 
proceeded  at  his  own  peril,  and  he  must  abide  the  consequences, 
of  his  own  rashness  and  precipitancy. 

The  other  Judges  concurred. 

Rule  refused. 
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CADDY,  AN  Infant,  by  her  next  Friend,  v.  BARLOW.       J®^^- 

'                             '                                                       '                                             Nov.  7. 
(1  Man.  &  By.  275—281 ;  S.  C.  nom.  Taddy  v.  Barlow,  6  L.  J.  M.  C.  19.)  . 

In  an  action  by  A.  for  the  malicious  prosecution  by  C.  of  an  indict-  ^  *'  ^ 
ment  against  A.  &  £.,  evidence  of  the  misconduct  of  C.  towards  £.,  after 
his  apprehension,  tending  to  shew  the  bad  motives  of  C.  is  admissible. 
A  copy  of  the  indictment  though  granted  to  B.  only,  is  also  admissible ; 
and  the  Courfc  will  not  entertain  the  question  of  its  having  been  fraudu- 
lently obtained.  A  rule  for  a  criminal  information  obtained  by  A.,  and 
made  absolute,  is  no  bar  to  such  an  action ;  nor  will  a  new  trial  be  granted 
on  the  groimd  of  excessive  damages. 

This  was  an  action  for  a  malicious  prosecution,  tried  before 
Vaughan,  B.,  at  the  last  Assizes  for  the  county  of  Stafford,! 
when  a  verdict  was  found  for  the  plaintiff,  damages  1002.,  under 
the  following  circumstances.  The  plaintiff  and  her  brother,  both 
children  of  tender  age,  had  been  apprehended  and  tried  at  the 
Staffordshire  Quarter  Sessions,  at  the  instance  of  the  defendant, 
on  a  charge  of  felony.  They  were  acquitted,  and  a  copy  of  the 
indictment  was  then  applied  for  on  behalf  of  the  plaintiff's 
brother  only,  and  granted.  Afterwards  a  rule  nisi  for  a  criminal 
information  against  the  defendant  was  obtained,  upon  the  same 
grounds  that  formed  the  present  cause  of  action,  which  was,  after 
a  full  discussion  of  the  *case,  made  absolute.  No  information,  [  *276  ] 
however,  was  filed,  but  the  present  action  was  brought.  Evidence 
was  offered  at  the  trial,  of  the  defendant's  having  used  improper 
violence  and  threats  to  the  plaintiff's  brother,  while  they  were 
both  in  custody,  but  in  the  absence  of  the  plaintiff  herself,  with 
a  view  to  induce  him  to  make  a  criminal  charge  against  their 
father.  This  evidence  was  objected  to  by  the  defendant's  counsel, 
but  was  received  by  the  learned  Judge.  It  was  also  objected  that 
the  copy  of  the  indictment  in  the  prosecution  against  the  two 
children,  having  been  applied  for,  and  obtained,  on  behalf  of  the 
brother  only,  was  not  admissible  as  evidence  in  support  of  an 
action  at  the  suit  of  the  sister  only.  This  objection  the  learned 
Judge  overruled.  It  was  further  objected,  that  a  rule  for  a 
criminal  information  against  the  defendant  having  been  obtained, 
at  the  instance  of  the  plaintiff,  for  the  same  cause,  her  right  of 
civil  remedy  had  been  waived,  and  the  action  was  not  maintain- 
able.    This  objection  also  the  learned  Judge  overruled. 

t  Counsel  for  the  plaintiff,  Campbell  and  WhaUley ;  for  the  defendant, 
Talfourd. 
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Caddy  Talfourd  now  moved  for  a  rule  nisi,   in   the  alternative. 

Barlow,  either  for  a  new  trial,  or  for  a  stay  of  proceedings,  upon  aflS- 
davits  setting  forth  the  above  facts,  renewing  all  the  objections 
taken  at  the  trial,  and  upon  the  further  ground  that  the  damages 
were  excessive.  He  cited  Rex  v.  Fielding,  f  as  decisive  to  shew 
that  the  action  could  not  be  maintained  until  the  criminal  pro- 
ceedings were  entirely  abandoned.  He  contended,  upon  general 
principles,  that  evidence  of  the  defendant's  misconduct  towards 
the  brother,  was  not  admissible  to  increase  the  damages  in  an 
action  brought  by  the  sister.  He  insisted  that  the  copy  of  the 
indictment  having  been  granted  to  the  brother,  could  not  be  used 
by  the  sister ;  for  to  apply  it  to  such  a  purpose  was  in  effect  to 
practice  a  gross  fraud  upon  the  Court  of  Quarter  Sessions.  And 
he  submitted  that,  under  all  the  circumstances,  the  damages 
[  •az?  ]  were  so  *excessive,  that  the  case  ought  to  undergo  revision  by 
another  jury. 

Lord  Tentbrden,  Ch.  J. : 

I  cannot  say  that  I  think  the  evidence  of  the  ill-treatment  of 
the  brother,  by  the  defendant,  after  the  apprehension  of  the  two 
children,  was  improperly  received  on  the  trial  of  this  action 
brought  by  the  sister.  Its  effect  was  to  shew  the  nature  of  the 
conduct  pursued  by  the  defendant  towards  both  the  children,  and 
the  object  of  that  conduct,  namely,  to  induce  them  by  the  means 
of  terror  and  alarm  operating  on  their  own  minds,  to  accuse 
their  father  of  some  illegal  act,  which  might  lay  a  ground  for  his 
being  apprehended  ;  and  thus,  to  substantiate  against  the  defen- 
dant the  charge  of  having  acted  throughout  the  transaction  from 
malicious  and  unlawful  motives.  I  think  that  was  legitimate 
evidence  in  the  cause,  and,  therefore,  that  there  is  no  pretence 
for  disturbing  the  verdict  on  that  ground.  Neither  can  I  say 
that  the  evidence  of  the  children's  acquittal  at  the  Quarter 
Sessions  was  improperly  received ;  on  the  contrary,  I  am  clearly 
of  opinion  that  the  learned  Judge  was  bound  to  receive  it.  I  take 
it  to  have  been  settled,  ever  since  the  case  of  Jordan  v.  Lewisyl 
that  in  an  action  for  a  malicious  prosecution,  the  copy  of  the 

t  2  Burr.  654;  2  Lord  Kenyon,  +  2  Str.  11J2. 

386. 
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indictment  may  be  produced  by  the  plaintiff,  and  is  admissible  in  Caddt 
evidence,  without  inquiry  into  the  mode  by  which  he  became  barlow, 
possessed  of  it.  There  the  plaintiff  and  another  were  indicted  at 
the  Old  Bailey  Sessions  for  forgery,  and  acquitted,  and  a  copy  of 
the  indictment  granted  to  the  other  only.  In  an  action  for  a 
malicious  prosecution,  the  plaintiff  offered  the  copy  in  evidence, 
and  the  order  at  the  Old  Bailey  granting  it  to  the  other  only  was 
read  by  way  of  objection.  But  the  Chief  Justice,  Lee,  said,  '^  he 
could  not  refuse  to  let  the  plaintiff  read  the  copy  of  the  indict- 
ment ;  for  an  order  was  not  necessary  to  make  it  evidence,  nor 
was  it  overproduced  in  order  to  introduce  *it."  And  the  copy  of  [  *2^^  3 
the  indictment  was  accordingly  read,  and  a  verdict  found  for  the 
plaintiff,  which  the  Court  afterwards  refused  to  disturb.  So,  here, 
though  the  copy  of  the  indictment  may  have  been  granted  by  the 
Court  of  Quarter  Sessions  for  a  different  purpose  than  that  for 
which  it  was  used  at  the  trial,  still  as  it  was  produced  by  the 
plaintiff,  it  was  receivable  in  evidence,  without  inquiry  then  into 
the  circumstances  under  which  it  was  obtained ;  nor  can  we  now 
make  that  inquiry,  with  a  view  to  grant  a  rule  for  setting  aside 
the  verdict  which  has  been  found  for  the  plaintiff.  Neither  do  I 
consider  that  the  fact  of  a  criminal  information  being  pending 
against  the  defendant,  on  the  prosecution  of  the  plaintiff,  and  for 
the  same  subject-matter,  is  a  ground  for  staying  the  proceedings 
in  the  action.  I  am  aware  that  in  Rex  v.  Fielding,  f  an  informa- 
tion was  refused,  until  an  action,  which  had  been  commenced 
for  the  same  offence,  was  discontinued ;  t  and  properly ;  because, 
there  the  Court  seeing  that  the  party,  having  brought  an  action, 
was  in  progress  to  obtain  a  civil  remedy  for  the  injury  he  sup- 
ix)sed  he  had  sustained,  might  think  it  unnecessary  to  interpose 
their  extraordinary  and  special  jurisdiction  in  his  behalf:    but 

t  2  Burr.  654 ;  2  Lord  Kenyon,  bring  it.  So,  Mr.  Tidd,  in  his  Frac- 
as, tice,  (eighth  edit.  p.  8),  says.  "  It  is 

t  In  Rex  V.  SjtarroWf  1  E.  E.  459  a  rule  that  the  party  applying  for  an 

(2  T.  E.  198),  it  is,  however,  said,  information,  shall  be  understood  to 

that  a  party  applying  for  an  infor-  have  made  his  election,  and  waived 

ination    must   waive    his    right    of  his  remedy  by  action,  whatever  may 

action ;  but  if  the  Court,  on  hearing  be  the  fate  of  the  motion  for  the 

the  whole  matter,  are  of  opinion  that  information,  unless  the  Court  think 

it  is  a  proper  subject  for  an  action,  fit  to  give  him  leave  to  bring  an 

they  may  give  the  pai*ty  leave  to  action." 
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Caddt  here  the  party's  first  application  was  for  an  information  ;  and  if 
Barlow,  it  was  afterwards  thought  proper  to  abandon  that  prosecution, 
and  to  resort  to  a  civil  remedy,  I  do  not  see  upon  what  principle 
we  can  interfere  to  prevent  her  from  reaping  the  fruits  of  her 
verdict.  The  damages  which  she  has  obtained  are  large ;  larger, 
perhaps,  than  we  may  think  altogether  called  for  by  the  circum- 
[  '279  ]  stances  of  the  case :  *but  it  is  impossible  to  forget  that  the 
defendant's  conduct  has  been  in  many  respects  extremely  culp- 
able ;  and  as  the  whole  transaction  was  fully  before  the  jury,  I 
do  not  feel  myself  at  liberty  to  say  that  they  have  exercised  an 
improper  discretion  in  awarding  the  damages  they  did.  Upon 
the  whole,  therefore,  I  am  of  opinion  that  no  rule  ought  to  be 
granted  in  this  case. 

Bayley,  J. : 

I  am  entirely  of  the  same  opinion.  It  is  quite  clear  that  the 
evidence,  both  of  the  boy's  ill  treatment,  and  of  the  copy  of  the 
indictment,  was  properly  received  at  the  trial ;  the  first,  as  being 
part  of  the  res  gesta  and  tending  strongly  to  shew  the  vialm 
animus  of  the  defendant :  and  the  second,  because  the  plaintiff 
having  once  obtained  it,  had  a  right  to  produce  it,  without 
explaining  by  what  means,  or  for  what  purpose,  it  came  into  her 
possession.  Upon  the  other  point  of  the  case  I  see  no  ground 
for  our  interference;  and  in  an  action  of  this  particular  kind, 
where  all  the  circumstances  have  been  fully  detailed  before  a 
jury,  I  think  it  would  be  highly  dangerous  to  disturb  a  verdict, 
which  they  in  the  exercise  of  their  sound  discretion,  and  of 
their  peculiar  province,  have  found. 

HoLROYD,  J.,  and  Littlbdalb,  J.,  concurred. 

Rule  refused,^ 

t  It   appears  that   originally  all  kept,  (as  they  well  deserve),  in  the 

judicial  records  of  the  King's  Courts  King's  treasury.     And  yet  not  so 

were  open  to  the  public  without  re-  kept  but  that  any  subject  may  for 

straint,  and  were  preserved  for  that  his  necessary  use  and  benefit  have 

purpose.    Ijord  Coke,  in  his  preface  access    thereunto;    which    was    the 

to  3  Co.  Hep.  3,  speaking  on  this  ancient  law  of  England,  and  so  is 

subject    says,    "these    records,    for  declared  by  an  Act  of  Parliament  in 

that  they  contain  great  and  hidden  46  Edw. III.,  in  these  words: — ^Also 

treasure,   are   faithfully  and  safely  the   Commons   pray,   that,   whereas 
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Trespass  does  not  lie  by  one  part-owner  of  a  party-wall,  against  the 
other  part-owner. 

Thb   declaration  stated,   that  the  defendant,  on   the  1st  of 
January,  1826,  and  on  divers  other  days  and  times,  &c.,  broke 


1827, 
Dec. 

[404] 


records,  and  whatsoever  is  in  the 
King*s  Court,  ought  of  reason  to 
remain  there,  for  perpetual  evidence 
and  aid  of  all  parties  thereto,  and  of 
all  those  whom  in  any  manner  they 
reach,  when  they  have  need ;  and  yet 
of  late  they  refuse,  in  the  Court  of 
our  said  Lord,  to  make  search  or 
exemplification  "^of  any  thing  which 
can  fall  in  evidence  against  tho  King, 
or  in  his  disadvantage.!  May  it 
please  (you)  to  ordain  by  statute, 
that  search  and  exemplification  be 
made  for  all  person^  (fait  as  touts 
'jruiz)  of  whatever  record  touches 
them  in  any  manner,  as  well  as  that 
which  falls  against  the  King  as  other 
persons :  Le  Hoy  It  voet"  And  see  3 
Inst.  71. 

laBrangaua  case,  1  Leach,  C.  C.  32, 
WiLLESjCh.  J. ,  is  reported  to  have  said, 
'*  that  by  the  laws  of  this  realm,  every 
prisoner,  upon  his  acquittal,  has  an 
undoubted  right  and  title  to  a  copy 
of  the  record,  for  any  use  which  he 
may  think  fit  to  make  of  it;  and, 
that,  after  demand,  the  proper  officer 
may  be  punished  for  refusing  to 
make  out  a  copy."  The  first  restric- 
tion of  this  general  right  appears  to 

t  Cited  by  Bailey,  J.  in  Cubitt  v. 
Purter  (1828)  8  B.  &  C.  259,  266; 
and  by  Fby,  J.  in  Watson  v.  Oray 
(1880)  14  Ch.  D.  192, 195, 49  L.  J.  Ch. 
1M3,  244.— E.  C. 

I  The  words  of  Lord  Coke  are, 
*'Et  ja  de  novell  refusent  en  la  court 
nostre  dit  seign'  de  serche  ou  evidence 
encountr'  le  Boy  ou  disadvantage  de 
ly."    But  this  is  manifestly  a  mistake 


have  been  imposed  by  an  order  made 
by  some  of  the  Judges,  (the  first  who 
are  recorded  to  have  refused  to  seal  a 
bill  of  exceptions  in  criminal  cases,) 
for  the  regulation  of  the  Old  Bailey 
Sessions,  (Directions  for  Justices  at 
the  Old  Bailey,  prefixed  to  Kelyng's 
£ep.  p.  3,  Older  3),  in  the  reign  of 
Car.  II.,  by  which  it  was  ordered, 
*'that  no  copies  of  any  indictment 
for  felony  be  given  without  special 
order,  upon  motion  made  in  open 
Court,  at  the  general  gaol  delivery ; 
for  the  late  frequency  of  actions 
against  prosecutors,  which  cannot  be 
without  copies  of  the  indictment,  de- 
terreth  people  from  prosecuting  for 
the  King  upon  just  occasions."  It 
has,  however,  been  decided,  in  a  case 
argued  long  subsequent  to  that  of 
Jordan  v.  Lewis,  2  Stra.  1122,  namely, 
in  Legatt  v.  Tollervey,  12  B.  R.  518 
(14  East,  302),  that  the  formalities 
specified  in  that  order,  are  not  ab- 
solutely necessary  for  the  reception 
in  evidence  of  a  copy  of  an  indict- 
ment. There,  the  plaintiff,  in  an 
action  for  a  malicious  prosecution, 
produced,  by  means  of  the  clork  of 
the  Court  of  Quarter  Sessions,  before 

of  the  printer  or  transcriber.  In  the 
Parliament  Bolls  it  stands  thus :  *'  £t 
ja  de  novel  refusent  en  la  court 
nostre  dit  seign'  de  serche  ou  exem- 
plification faire  des  nulles  riens  que 
purra  chier  en  evidence  enconti*'  le 
Eoi  ou  desa vantage  de  ly."  2  Bot. 
Pari.  (46  Edw.  111.),  fo.  314.  See  also 
10  Bunnington's  Statutes,  Appendix, 
45. 


[  •280,  n.  ] 
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WiLTSHIBE 

V. 

SiDFORD. 

[  MOS  ] 


[  •281  ] 


and  entered  a  certain  close  of  the  plaintiff,  *8ituate,  &c.,  at  Wilton, 
in  the  county  of  Wilts,  and  then  and  there  erected  and  built,  put 
and  placed,  and  caused  and  procured  to  be  erected,  &c.,  divers, 
to  wit,  five  walls,  five  cart  loads  of  bricks,  five  cart  loads  of  stone, 
five  cart  loads  of  timber,  and  five  cart  loads  of  materials,  in, 
upon,  and  over  the  said  close,  and  in,  upon,  against,  and  over 
divers,  to  wit,  two  walls  of  the  plaintiff,  then  standing  and  being, 
in  and  upon  the  said  close,  and  kept  and  continued,  &c.  the  said 
walls,  so  there  put,  placed  and  erected,  without  the  leave  or 
licence,  and  against  the  will  of  the  plaintiff,  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  and  thereby,  &c.  Second 
count  charged  that  defendant,  on,  &c.,  at,  &c.,  put,  placed,  &c., 
divers,  to  wit,  five  cart  loads  of  bricks,  &c.,  in,  upon,  and  against 
divers,  to  wit,  two  walls,  two  dwelling  houses,  two  erections,  and 
two  buildings  of  the  plaintiff,  there  then  standing  and  being,  and 
kept  and  continued  the  said  bricks,  &c. ;  and  thereby,  &c.  Plea, 
not  guilty.  At  the  trial  at  the  last  Salisbury  Assizes,  before 
Burrough,  J.,  it  appeared  that  the  plaintiff  ^^s  the  owner  of  a 
house  at  Wilton ;  and  that  the  defendant  having  purchased  an 
adjoining  house,  in  1826,  pulled  it  down  and  rebuilt  it ;  and  in 


which  the  indictment  had  been  tried, 
a  copy,  which  was  rejected  for  want 
of  an  order,  and  the  plaintiff  non- 
suited. The  Court  of  K.  B.  were  of 
opinion  that  the  evidence  ought  to 
have  been  received,  and  set  aside  the 
nonsuit;  and  Lord  Ellenborguoh, 
Ch.  J.,  paid  **  It  is  very  clear  that  it 
is  the  duty  of  the  officer  charged  with 
the  custody  of  the  records  of  the 
Court,  not  to  produce  a  record  but 
upon  competent  authority,  which  at 
the  Old  Bailey  is  obtained  upon 
application  to  the  Court,  pursuant 
to  the  order  that  has  long  prevailed 
there ;  and  with  respect  to  the  general 
records  of  the  realm,  upon  application 
to  the  Attorney- General.  But  if  the 
officer,  even  without  authority,  shall 
have  given  a  copy  of  a  record,  or 
produce  the  original,  and  that  is 
properly  proved  in  evidence,  I  cannot 
say  that  such  evidence  shall  not  be 
recoivod.     IIo  may  incur  tho  penalty 


of  his  contempt  of  the  "^Court,  and 
may  be  warned,  at  the  time,  of  hif^ 
peril  in  so  doing:  and  a  discreet 
officer  placed  in  such  a  situation 
would,  before  he  produced  the  record, 
or  gave  a  copy  of  it,  apply  to  the 
Court,  and  state  the  circumstances ; 
and  it  cannot  be  doubted,  that  he 
would  be  saved  harmless  in  doing 
what,  after  such  disclosure,  the  Court 
should  order  him  to  do.  But  still  I 
cannot  help  thinking,  that  the  rule 
laid  down  by  Lord  Chief  Justice  Lee, 
in  the  case  of  Jordan  v.  Lewis ^  2  Stra. 
1122,  is  the  correct  rule.  The  order 
made  at  the  Old  Bailey  was  there 
read  by  way  of  objection  to  the  evi- 
dence offered,  but  the  Chief  Justice 
in  that  wise  said,  that  he  could  not 
refuse  to  let  the  plaintiff  read  the  copy 
of  the  indictment,  though  obtained 
without  any  order  of  the  Couit  for 
that  purpose." 
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50  doing,  built  upon  and  against  a  wall  which  the  plaintiff  claimed  Wiltsribb 
as  being  exclusively  his.  Contradictory  evidence  was  given  as  to  sidfobd. 
the  former  enjoyment  of  the  wall ;  but  the  plaintiff's  house  pro- 
jected into  the  street,  and  being  thereby  deeper  than  that  of  the 
defendant  before  the  rebuilding  of  the  latter,  no  evidence  could 
be  produced  by  the  defendant  of  any  former  use  of  the  quoins. 
These  quoins,  which  appeared  to  be  upwards  of  100  years  old, 
projected  before  and  behind  the  plaintiff's  house,  and  had  been 
repaired  by  him  exclusively ;  a  part  of  the  defendant's  new  house 
was  placed  upon  four  inches  of  the  quoins.  The  learned  Judge 
reported  that  he  had  told  the  jury,  that  if  they  were  satisfied 
that  there  was  but  one  *wall,  and  that  a  party-wall,  both  parties  [  •♦oe  ] 
were  so  interested,  that  neither  could  maintain  trespass  against 
the  other.  The  jury,  some  of  whom  the  learned  Judge  under- 
stood had  had  a  view,!  said,  that  they  considered  it  a  party- wall; 
and  a  verdict  was  entered  for  the  defendant.  J  Erskine,  in  last 
Term,  obtained  a  rule  for  a  new  trial  upon  the  grounds  of  mis- 
direction, and  upon  affidavits  which  being  afterwards  found  to 
be  insufficient  to  support  the  application,  were  abandoned. 

Meretvether,  Serjt.,  and  Jeremy^  who   were  to  have  shewn 
cause,  were  stopped  by  the  Court. 

Erskine^  Bayly,  and  Carter,  in  support  of  the  rule : 

The  sole  question  was,  whose  property  the  land  was  on  which 
the  wall  was  built. 

(HoLROYD,  J. :  Before  the  Statute  of  Frauds,  the  wall  might 
have  been  made  joint  property  by  parol. 

Bayley,  J. :  You  were  bound  to  shew  that  the  defendant  had 
built  on  the  plaintiff's  land.) 

In  MatU  V.  Hawkins, %  the  Court  of  Common  Pleas  held,  that  if 

+  There  liad  been  a  view  by  seven,  of    opinion   among   the   jurj-,   they 

bnt  none  of  these  were  sworn  on  the  agreed  by  way  of   compromise,   to 

jury,  the  first  viewer  happening  to  return  that  it  was  a  party- wall,  under 

be  the  thirteenth  person  whose  name  an  impression  that  each  party  would 

was  called.  have  to  pay  his  own  costs. 

;  It     afterwards    appeared,    that  §  14  R.  R.  695  (5  Taunt.  20}. 

there  being  considerable  difference 
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WiLTfiHiRu    two  persons  have  a  party-wall,  one  half  of  which  stands  on  the 
SiDPORD.     l^n<l  of  each,  they  are  not  tenants  in  common  of  the  wall,  or  of 
the  land  on  which  it  stands.     The  learned  Judge  did  not  leave  it 
to  the  jury  to  consider  whose  land  the  wall  was  built  on. 

(Baylby,  J. :  He  told  them  he  could  not  distinguish  between 
the  property  of  the  wall  and  the  soil. 

HoLROYD,  J. :  If  a  row  of  houses  is  built,  and  the  owner  of  the 
whole  conveys  separate  houses  to  different  persons,  does  not  an 
undivided  interest  in  the  whole  party- wall  pass?  Suppose  the 
wall  to  have  been  built  at  first  by  the  owner  of  one  of  these 
houses,  the  owner  of  the  adjoining  house  could  not  use  the 
[  *407  ]  wall,  as  in  this  case  it  *has  been  used.  Therefore,  there  may 
have  been  an  agreement ;  since  omnia  pnesumuntur  rite  esse 
acta. 

Bayley,   J. :   It  might  be  that   the  owner  of  the  wall  had 
conveyed.) 

If  it  had  been  left  to  the  jury  to  presume  a  conveyance,  the 
plaintiff  could  only  have  moved  on  the  ground  that  the  verdict 
was  against  the  evidence;  which  would  not  have  been  worth 
while.  The  question  left  to  the  jury  should  have  been,  whether 
the  wall  was  built  on  the  plaintiff's  land  ;  and  not  merely  whether 
it  was  a  party- wall.  The  learned  Judge  was  requested  to  ask  the 
jury  what  they  meant  by  a  party- wall;  but  his  Lordship  said 
the  question  was  unnecessary.  Part  of  the  trespass  was  com- 
mitted on  the  quoin,  which  was  shewn  to  be  at  a  great  distance 
from  the  spot  where  the  persons  under  whom  the  defendant 
claimed  were  supposed  to  have  used  the  wall.  By  a  party-wall, 
is  commonly  understood,  a  wall  belonging  to  each  adjoining 
proprietor,  usque  ad  medium  Jilum. 

(HoLROYD,  J. :  In  that  case  either  party  could  remove  the 

wall.) 

The  same  inconvenience  was  pointed  out  in  Matts  v.  Hawkiiis. 
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BaYIiEY,   J.  :  WILT8HIRB 

r. 

I  am  of  opinion  that  there  ought  not  to  be  a  new  trial.  The  Sidford. 
plaintiff  was  bound  to  make  out  his  case.  I  agree  with  what  was 
decided  in  Matts  v.  Hawkins.  There  the  quantity  of  land  which 
each  party  contributed  was  known ;  but  where  it  is  not  known 
under  what  circumstances  the  wall  was  built,  we  are  not  bound 
to  draw  the  same  conclusion  as  was  drawn  in  Matts  v.  Haivkins, 
but  may  come  to  a  more  reasonable  conclusion.  When  the  builder 
of  two  houses  grants  off  one,  it  is  more  reasonable  to  presume  he 
grants  the  whole  wall  in  undivided  moieties,  than  that  he  should 
leave  to  either  party  the  power  of  cutting  the  wall  in  half.t  That 
would  be  the  case  if  the  houses  were  built  by  one  and  the  same 
person.  If  two  persons  built  at  the  same  time,  the  probability 
13,  that  they  would  take  a  conveyance  of  an  undivided  moiety  of 
the  ground  on  which  the  wall  was  *to  be  erected,  in  order  that  [  '^os  ] 
the  property  might  afterwards  be  kept  in  the  same  state.  The 
quoin  was  a  continuation  of  the  wall,  and  it  would  have  been  an 
outrageous  act  on  the  part  of  the  jury,  to  make  a  distinction 
between  the  quoin  and  the  wall.  I  cannot  in  substance  see  any 
distinction. 

HOLBOYD,  J. : 

If  the  jury  had  sufficient  evidence  to  lead  to  the  conclusion  at 
which  they  have  arrived,  we  ought  not  to  disturb  the  verdict. 
There  was  evidence  of  this  being  a  party-wall ;  the  occupation  of 
the  wall  was  for  the  benefit  of  both  houses.  The  presumption  is, 
that  the  wall  of  both  houses  was  the  undivided  property  of  both. 
If  not,  the  plaintiff  might  have  cut  down  half  the  wall,  without 
being  a  trespasser ;  and  a  wall  of  half  the  thickness  might  not 
stand,  t  It  must  be  taken  prima  faciei  to  be  the  undivided 
property  of  both. 

LiTTLEDALB,  J.  : 

It  was  necessary  for  the  plaintiff  to  shew  an  exclusive  right  of 
possession.  §  Two  things  were  left  for  the  jury,  namely,  whether 
there  was  more  than  one  wall,  and  if  not,  whether  that  was  not 
a  party-wall.     The  plaintiff  says,  the  Judge  has  misdirected  the 

t  As  was  done  in  Wiy/ard  v.  Oill,      J  Wiyford  v.  QUI,  Cro.  Eliz.  269. 
Cro.  El.  269.  §  ButchtrY. Butcher,  1  Man.  &  Ey.  220. 
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Wiltshire    jury,  in  not  drawing  their  attention  to  the  property  in  the  soil, 
siDFORD.     and  MatU  v.  Hawkins  has  been  referred  to.     To  that  case,  I  cer- 
tainly subscribe ;  the  property  in  the  wall  follows  the  property 
in  the  land.     It  does  not  follow  that  either  party  might  pull  the 
wall  down,  for  each  has  a  right  to  use  the  property  of  the  other.!  . 
[♦409         It  would  have  *perplexed  the  jury,  to  have  left  the  question  as 
to  the  right  of  soil  to  them.     In  this  case  the  plaintiff  may  have 
been  the  owner  of  the  whole  soil,  or  each  may  have  been  owners 
of  a  moiety  of  the  soil,!    or  they  may  have  been  tenants    in 
common.     The  jury,  by  finding  that  it  was  a  party-wall,  have 
negatived  an  entire  property  in  the  plaintiff.     If  they  were  tenants 
in  common  of  the  soil,  the  conclusion  is  right.     But  it  is  sug- 
gested on  the  part  of  the  plaintiff,  that  it  ought  to  have  been  left 
to  the  jury  to  say,  whether  each  party  was  not  the  owner  itjique 
ad  medium ^filum.    It  lay  upon  the  plaintiff  to  shew  that  he  had 
such  an  interest.     It  is  said  that  tthe  quoin  shews  this ;  but  the 
defendant  cannot  claim  a  zig-zag  line.     The  houses  may  have 
been  originally  built  before  the  Statute  of  Frauds,  in  which  case, 
no  conveyance  in  writing  would  have  been  necessary  to  the 

passing  of  an  interest  in  the  wall. 

Rule  discharged. 


^-  WALLACE  AND  Others  v.  MCLAREN. 

[  516  ]  (1  Man.  &  Ey.  516—518.) 

Upon  a  lease  by  tenants  in  common  the  survivor  may  sue  for  the 
whole  rent ;  although  the  reservation  be  to  the  lessors  according  to  their 
respective  interests. 

Covenant.  The  declaration  stated,  that  heretofore,  in  the  life- 
time of  one  Thomas  Mortimer,  since  deceased,  and  of  one  John 
Elsworth,  who  is  also  since  deceased,  and  after  the  intermarriage 

t  Supposing  the  respective   pro-  tenancy  in  common  being  destroyed 

prietors  of  adjoining  houses  to  be  upon  a  writ  of  partition  (which,  being 

each  tenant  in  severalty  of  his  own  a  writ  of  right,  and  not  of  grace, 

moiety,  with  cross  easements  in  the  either  party,  it  is  conceived,  might 

moiety  of  the  other ;  if  either  party  prosecute),  it  would  seem  that  the 

took  down  his  own  moiety,  he  would  other    would    have    no    protection 

be  liable  to  an  action  on  the  case  for  against  the  injury  which  was  inflicted 

any  inj  ury  which  might  thereby  result  in  Wigfvrd  v.  OilL 

to  his  neighbour;  and  this  in  some  %  Butcher  v.   Butcher,  I    Man.  & 

cases  might  be  more  beneficial  than  By.  220. 
a  tenancy  in  common ;  for  upon  such 
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of  the  said  Thomas  Jackson  and  Elizabeth  Mavor  his  wife,  to  Wallace 
wit,  on  the  10th  day  of  April,  a.d.  1815,  Ski/^&c.  by  a  certain  m*Labeh. 
indenture,  then  and  there  made,  between  the  said  plaintiffs  and 
the  said  Thomas  Mortimer  and  John  Elsworth,  of  the  one  part, 
and  the  said  defendant  of  the  other  part,  (profert,)  the  said 
plaintiffs  and  the  said  Thomas  Mortimer  and  John  Elsworth  did 
demise  unto  the  said  defendant  certain  messuages,  &c.  habendum, 
unto  the  said  defendant,  his  executors,  &c.  from  the  25th  day  of 
March,  then  last  past,  to  the  full  end  and  term  of  twenty-one 
years,  then  next  ensuing,  determinable  as  therein  mentioned; 
yielding  and  paying,  therefore,  yearly  to  the  said  plaintiffs  and 
the  said  Thomas  Mortimer  and  John  Elsworth,  their  heirs, 
executors,  and  administrators,  according  to  their  several  and 
respective  rights  and  interests  therein,  the  yearly  rent  of  542. 
clear,  &e,  upon  the  four  most  usual  feasts  or  days  of  payment  of 
rent  in  the  year,  that  is  to  say,  on,  &c.,  by  even  and  equal  por- 
tions, the  first  payment  thereof  to  begin  and  to  be  made  on,  &c. ; 
and  the  said  defendant  did  thereby,  for  himself,  his  heirs,  &c. 
covenant  with  the  said  plaintiffs  and  the  said  Thomas  Mortimer 
and  John  Elsworth,  their  heirs,  &c.  that  he,  the  said  defendant, 
his  executors,  <&c.  or  some  or  one  of  them,  should  and  would, 
during  the  continuance  of  the  said  indenture,  well  and  truly  pay 
to  the  said  plaintiffs  and  the  said  Thomas  Mortimer  and  John 
Elsworth,  their  heirs,  executors,  &c.  according  to  their  several 
and  respective  rights  and  interests  therein,  the  said  yearly  rent 
of  542.  at  the  several  days  and  times,  and  in  manner  and  form 
therein-before  mentioned  and  appointed  for  payment  thereof  ;  as 
by  the  *8aid  indenture,  reference  .being  thereunto  had,  will,  [  *^i^  3 
amongst  other  things,  more  fully  and  at  large  appear.  By 
virtue  of  which  demise  the  said  defendant  afterwards,  to  wit, 
on  the  said  10th  day  of  April,  in  the  year  aforesaid,  entered  into 
and  upon  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  possessed  thereof  for  the  said  term.  Aver- 
ment, That  after  the  making  of  the  said  indenture,  and  during 
the  said  term  thereby  granted,  and  after  the  deaths  of  the  said 
Thomas  Mortimer  and  John  Elsworth,  to  wit,  on  the  29th  day  of 
September,  a.d.  1827,  at  Westminster  aforesaid,  a  large  sum  of 
money,  to  wit,  54Z.  of  the  rent  aforesaid,  for  one  year  of  the  said 
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Wallagk  term,  ending  on  tbe  day  and  year  last  aforesaid,  became  and  was 
m^Laben.  due  and  still  is  in  arrear  and  unpaid  to  the  said  plaintiffs,  and 
all  which  said  sum  of  541.  accrued  due  after  the  deaths  of  the 
said  Thomas  Mortimer  and  John  Elsworth  to  the  said  plaintiffs, 
according  to  their  said  several  rights  and  interests  ;  contrary  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said 
indenture,  and  of  the  covenants  of  the  said  defendant,  by  him, 
in  that  behalf,  so  made  as  aforesaid,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  and  so  the  said  plaintiffs  in 
fact  say,  that  the  said  defendant,  although  often  requested  so  to 
do,  hath  not  kept  the  said  covenant,  &c.  To  the  damage  of  the 
said  plaintiffs  of  2001, ,  and,  therefore,  they  bring  their  suit,  &c. 
To  this  declaration  the  defendant  pleaded  non  est  factum,  and 
three  special  pleas,  to  which  the  plaintiff  demurred. 

This  case  being  called  on  in  the  common  paper  as  a  demurrer 
to  sham  pleas, 

Archholdy  for  the  defendant,  stated,  that  he  was  instructed  to 
argue  that  the  declaration  was  insufficient.  Being  required  by  the 
Court,  when  full,  to  state  his  objection,  he  said,  that  the  rent  being 
made  payable  to  the  four  lessors,  their  heirs,  &c.  according  to  their 
several  andrespective  rights  and  interests,  it  must  be  taken  that  they 
[  •BIS  ]  were  *tenants  in  common  of  the  property  demised,  and  that  conse- 
quently the  plaintiffs,  as  survivors,  could  not  sue  for  the  whole  rent. 

Per  Curiam  : 

Here  the  demise  is  joint ;  and  even  supposing  the  words  relied 
on,  to  prove  that  the  lessors  were  tenants  in  common,  it  is  a 
well-known  rulet  that  the  action  for  rent  by  tenants  in  common 

t  *'Al80  as   to  actions  personal,  the  action  is  in  the  personalty,  and 

tenants  in  common  may  have  such  not  in  the  realty,  &c.    Also,  if  two 

actions  personal  jointly  in  all  their  tenants  in  common  make  a  lease  of 

names,  as  for  trespass,  or  for  offence  their  tenements  to  another  for  a  term 

which    affects    their    tenements   in  of  years,  rendering  to  them  a  certain 

common,  as  for  breaking  down  their  yearly  rent  during  the  term,  if  the 

houses,  breaking  into  their  closes,  rent  be  in  arrear,  &c.,  the  tenants  in 

feeding,  sporting,  and  treading  down  common  shall  have  an  action  of  debt 

their  grass,  cutting  their  wood,  fishing  against  the  lessee,   and  not  divers 

in  their  fisher}',   et   hujuamodi.    In  actions,  for  that  the  action  is  in  the 

this  case  tenants  in  common  shall  personalty.*'    Littleton  Sections,  315, 

have  one  action  jointly,   and  shall  316.    Although  the  words'*  rendering 

recover  jointly  their  damages,  because  to  them,'*  used  by  Littleton,  may 
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is  in  its  natare  a  joint  action,  and  consequently  the  survivors     wallack 
may  sue  for  the  whole*  M'Laben. 

Jiidgment  for  the  plaintiffs  upon  the  demurrer. 


THE  KING  V.  EGBERT  DAVIES.  jlfX, 


(1  Man.  &  By.  538—545;  S.  C.  6  L.  J.  K.  B.  170.) 

Any  burgess  is  a  competent  relator  in  quo  warranto  against  a  party 
exercising  the  office  of  town-derk,  though  the  right  of  electing  to  that 
office  be  in  a  select  body. 


[  538  ] 


Ik  last  Term  R.  Scarlett  obtained  a  rule  calling  on  the  defen- 
dant to  shew  cause  why  an  information,  in  the  nature  of  a  quo 
icarrantOy  should  not  be  exhibited  against  him  to  shew  by  what 
authority  he  claimed  to  be  common  clerk  or  prothonotary  of  the 
city  or  borough  of  Wells,  in  the  county  of  Somerset,  on  two 
grounds ;  first,  that  there  was  no  due  ^notice  of  the  meeting  at  [  *5S9  ] 
which  he  was  elected  to  that  office ;  and  secondly,  that  there  was 
not  a  sufficient  number  at  the  meeting  to  elect  him.  This  rule 
was  obtained  upon  the  affidavit  of  Daniel  Beaumont  Payne, 
stating  as  follows :  '*  That  he  is  one  of  the  burgesses  of  the  city 
or  borough  of  Wells,  in  the  county  of  Somerset ;  and  that  by  a 
charter  of  Queen  Elizabeth,  dated  the  19th  day  of  July,  in  the 
31st  year  of  her  reign,  her  said  Majesty  did,  amongst  other 
things,  grant  that  the  burgesses  of  the  said  city  or  borough  of 
Wells,  and  their  successors  for  ever  thereafter,  might  and  should 
be  one  body  corporate  and  politic  in  deed,  fact  and  name,  by  the 
name  of  the  mayor,  masters  and  burgesses  of  the  city  or  borough 
of  Wells,  in  the  county  of  Somerset ;  and  further,  that  for  ever 
thereafter  there  might  and  should  be  in  the  city  or  borough 
aforesaid  one  mayor  and  twenty-three  of  the  most  discreet  and 
honest  burgesses  of  the  city  or  borough  aforesaid,  who  should  be 
called  the  common  council  of  the  city  or  borough  aforesaid,  with 
power  to  make  bye-laws;  and  that  for  ever  thereafter  there  should 
be  in  the  city  or  borough  aforesaid  one  mayor  and  seven  masters 

8eem  to  imply  a  reeeryation  of  rent  to  reservation  is  several,  as  in  the  prin« 

the  lessors  jointly,  the  reason  given  cipal  case,  which  is  certainly  not 

for  considering  ike  action  as  joint  stronger  than  the  cases  of  tort,  put  by 

applies  equally  to  a  demise  where  the  Littleton  in  his  315th  section. 

B-R. ^VOL.  XXXI.  22 
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The  Kino  in  number  only,  out  of  the  burgesses  of  the  city  or  borough 
Da  VIES,  aforesaid,  being  of  the  common  council  of  the  same  city  or 
borough,  in  form  thereafter  specified  to  be  chosen  and  appointed ; 
and  that  for  ever  thereafter  there  might  and  should  be  in  the  city 
or  borough  aforesaid  sixteen  other  men  of  the  better  and  more 
honest  burgesses  of  the  city  or  borough  aforesaid,  by  the  same 
mayor,  recorder  and  masters,  or  the  greater  part  of  the  same,  to 
be  elected,  who,  together  with  the  aforesaid  mayor  and  seven 
masters  of  the  city  or  borough  aforesaid,  should  fill  up  the 
number  of  twenty-four  chief  burgesses  or  councillors  of  the  same 
city  or  borough,  and  should  be  reputed  and  named  the  chief 
burgesses  and  councillors  of  the  same  city  or  borough,  and  which 
twenty-four  chief  burgesses  or  councillors  should  make,  and  should 
be  for  ever  in  all  future  times  for  ever,  and  should  be  called,  the 

[  *540  J  common  council  of  *the  city  or  borough  aforesaid,  for  all  things, 
matters,  causes  and  business  touching  or  concerning  the  borough 
aforesaid,  and  the  good  rule,  state  and  government  of  the  same ; 
and  that  every  of  the  aforesaid  twenty-four  chief  burgesses,  not 
being  in  the  oflBce  of  mayor  of  the  city  or  borough  aforesaid,  should 
and  might  be,  from  time  to  time,  assisting  and  aiding  the  mayor 
of  the  same  city  or  borough,  for  the  time  being,  in  all  causes  and 
matters  touching  or  concerning  the  same  city  or  borough :  and 
her  said  Majesty  did  thereby  further  grant,  that  there  should  be 
in  the  city  or  borough  aforesaid  one  honest  and  discreet  man  in 
form  thereafter  expressed  to  be  elected  and  nominated,  who 
should  be,  and  should  be  named  the  common  clerk  and  protho- 
notary  of  the  city  or  borough  aforesaid,  and  that  the  common 
clerk  so  as  aforesaid  elected  and  nominated,  before  he  be  admitted 
to  execute  that  office,  should  take  a  corporal  oath,  before  the 
mayor  for  the  time  being,  rightfully,  well  and  faithfully  to 
execute  that  office  of  common  clerk  of  the  city  or  borough  afore- 
said ;  and  that  the  mayor,  masters  and  chief  burgesses  of  the 
same  city  or  borough  for  the  time  being,  or  the  greater  part  of 
them,  might  and  should  be  able  to  elect,  prefer  and  nominate  one 
honest  and  discreet  man,  from  time  to  time,  as  common  clerk  or 
prothonotary  of  the  city  or  borough  aforesaid ;  and  that  he,  so 
as  aforesaid  elected,  nominated  and  preferred  as  common  clerk 
or  prothonotary  of  the  city  or  borough  aforesaid,  might  and 
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should  be  able  to  have,  enjoy  and  exercise  the  office  of  common 
clerk  of  the  city  or  borough  aforesaid,  so  long  as  he  should  well 
conduct  himself  in  the  same.  That  deponent  has  also  been 
informed  and  believes  that  such  charter  was  accepted,  and  is  now 
the  governing  charter  of  the  said  city  or  borough.  That  he  hath 
been  informed,  and  verily  believes  the  same  to  be  true,  that  at  a 
meeting  or  convocation  of  the  mayor,  masters  and  chief  burgesses 
of  the  said  city  or  borough,  held  on  the  21st  day  of  June,  in  the 
year  1822,  Bobert  Da  vies,  Gent,  (the  defendant)  was  elected  to  be 
the  common  clerk  or  *prothonotary  of  the  said  city  or  borough, 
in  the  room  of  George  Biggs  Lax,  then  dead,  and  that  he  has 
ever  since  held  and  exercised,  and  now  holds  and  exercises,  that 
office;  that  he  has  been  informed  and  verily  believes  that  at  such 
meeting  or  convocation,  held  as  aforesaid,  and  at  which  the  said 
Bobert  Davies  was  so  elected  to  his  said  office,  there  were  present 
of  the  said  mayor,  masters  and  chief  burgesses,  only  the  mayor, 
six  masters  and  six  chief  burgesses,  t  who  were  or  claimed  to  be 
chief  burgesses  ;  that  he  is  informed  and  believes  that  the  notice 
or  summons  calling  such  meeting  or  convocation  did  not  apprize 


The  Kino 

V, 

Davies. 


t  Where  the  mayor  and  aldormon 
for  the  time  being,  or  the  greater 
part  of  them,  are  empowered  by 
charter  to  chuse  or  name  four  of  the 
burgesses  or  inhabitants,  "out  of 
which  four,  so  to  be  named  and 
chosen,  the  mayor,  aldermen,  bailiff, 
principal  burgesses,  and  other  bur- 
gesses and  inhabitants  of  the  borough 
for  the  time  being  (they  being  also 
for  that  purpose  upon  the  same  day 
congregated  or  assembled  together), 
or  the  greater  psut  of  them,  as  should 
be  so  congregated  and  assembled, 
might  have  power  and  authority,  by 
the  greater  part  of  the  voices  of  them 
so  assembled  together,  to  chuse  and 
make  one  to  be  the  mayor : "  it  was 
held,  that  the  election  of  a  mayor 
by  a  majority  of  the  whole  elective 
body,  taken  collectively,  was  invalid, 
it  appealing  that  there  was  not  a 
majority  of  each  definite  body  of 
principal  burgesses  present  at  the 
time  of  the  election:  Bex  v.  Bower ^ 
26  R.  B.  476  (1  B.  &  C.  492;  2 
D.  &  Ey.  761 ).     So  where  a  charter  of 


a  corporation,  consisting  of  a  mayor 
and  twentj'-four  capital  burgesses, 
granted  that  when  and  so  often  as  it 
should  happen  that  any  one  or  more 
of  the  offices  of  these  capital  bur- 
gesses should  be  vacant,  it  should  be 
lawful  to  the  other  capital  burgesses 
**  at  that  same  time  surviving  or  re- 
maining, or  the  greater  part  of  the 
same,  of  whom  the  mayor  for  the 
time  being  should  bo  one,  to  elect 
another  or  others  of  the  bui'gesses  of 
the  said  borough,  into  the  place  or 
places  of  the  capital  burgess  or  bur- 
gesses so  happening,  &c. ;  '*  and  a 
burgess  having  been  elected  to  fill 
up  a  vacancy  by  twelve  burgesses 
only,  who  were  alleged  to  be  capital 
burgesses  at  that  time  surviving  and 
remaining:  it  was  held,  that  the 
election  was  void,  it  not  having  been 
made  by  a  majority  of  the  whole 
definite  body  of  capital  burgesses,  to 
which  body  the  words,  *  *  or  the  greater 
part  of  the  same,"  were  referable: 
Bex  V.  Devonshire,  25  R,  R,  523  (1 
B.  &  C.  609). 

22—2 


[  'Ml  ] 
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The  Eiko     the  masters  and  capital  burgesses  that  a  common  clerk  or  protho- 

D  A  VIES,      notary  was  to  be  elected  or  proposed,  or  what  was  the  business  to 

[  •s^z  ]      ♦be  transacted  at  such  meeting;!  that  he  is  also  informed  and 

believes  that  the  said  21st  day  of  June  is  not  a  day  fixed  by  the 

charter  for  the  election  of  a  common  clerk  or  other  officer  of  the 

said  corporation." 

In  answer  to  the  application  an  affidavit  was  made  by  the 
defendant  and  John  Hoare,  in  which  the  former  stated,  **  that 
on  the  21st  day  of  June,  1822,  this  deponent  was  elected  and 
sworn  to  the  office  of  town-clerk  of  said  city  or  borough  of  Wells, 
in  the  room  of  George  Biggs  Lax,  deceased,  at  a  convocation  or 
meeting  of  the  mayor,  masters  and  chief  burgesses  of  the  city  or 
borough,  that  day  held  at  the  town-hall  or  council-house  in  the 
said  city  or  borough,  and  that  he  hath  from  that  time  diligently, 
faithfully  and  honestly,  to  the  best  of  his  skill  and  understanding, 
executed  and  performed  the  duties  of  the  said  office;  that  he 
hath  made  inquiries  of  divers  members  of  the  common  council  of 
the  said  city  or  borough  as  to  the  purport  or  contents  of  the 
notice  which  was  issued  to  convene  the  meeting  at  which  he  was 
so  elected  town-clerk  as  aforesaid,  and  that  he  hath  ascertained 
that  Henry  Hope,  Esq.,  the  then  mayor  of  the  said  city  or  borough, 
issued  a  notice  to  the  several  members  of  the  said  common 
council,  residing  within  the  said  city  or  borough,  requiring  their 
attendance  at  the  town-hall.*'  Hoare  stated,  '^  that  in  such 
notice  it  was  expressed  thd.t  the  meeting  was  to  be  held  for  the 
purpose  of  electing  a  town-clerk ;  and  that  he  now  is,  and  was 
on  the  said  21st  day  of  June,  1822,  a  capital  burgess  or  one  of 
the  said  common  council  of  the  said  city  or  borough,  and  that  he 
hath  in  his  possession  a  notice  in  writing,  delivered  to  him 
previously  to  the  said  meeting,  signed  by  the  said  Henry  Hope, 
the  then  mayor,  and  addressed  to  him  said  John  Hoare,  which  is 
in  the  words  or  to  the  effect  following ;  that  is  to  say — 

[543]  *To 'Wells  City. 

*  You  are  requested  to  attend  a  meeting  of  the  corporation 
on  Friday  the  2l8t  day  of  June,  1822,  at  12  o'clock  in  the 
forenoon,  for  the  election  of  a  town-clerk. 

*  Henry  Hope,  Mayor.'  " 
-*-  This  objection  was  afterwards  abandoned. 
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Then  the  defendant  stated,  "  that  he  has  seen  the  said  Henry  Thb  Kmo 
Hope,  who  informed  deponent  that  from  his  memory  he  was  dayibs. 
miable  to  state  the  contents  of  the  notice  by  him  issued  for 
convening  the  said  meeting ;  whereupon  this  deponent  produced 
to  said  Henry  Hope  the  said  original  notice,  and  the  said  Henry 
Hope  stated  to  this  deponent  that  he  had  no  doubt  but  that  he 
had  issued  similar  notices  to  the  other  members  of  the  common 
council,  of  the  like  tendency  and  effect,  and  that  he  has  requested, 
but  is  unable  to  prevail  on,  the  said  Henry  Hope  to  verify  such 
statement  by  affidavit  to  be  exhibited  in  this  honourable  Court ; 
and  that  this  deponent  believes  the  reason  of  the  said  Henry 
Hope  for  declining  to  do  so  is  because  he  is  opposed  to  this 
deponent,  and  because  the  said  Daniel  Beaumont  Payne  is  the 
co-partner  and  brother-in-law  of  the  said  Henry  Hope  ;  and  that 
he  verily  believes  that  the  said  D.  B.  Payne  made  the  said  appli- 
cation to  this  honourable  Court  by  and  with  the  privity  and 
concurrence  of  the  said  Henry  Hope ;  and  that  by  the  charter  of 
her  late  Majesty  Queen  Elizabeth,  mentioned  or  referred  to  in 
the  afiSdavit  of  said  D.  B.  Payne,  the  right  of  electing,  nominating 
or  chusing  a  town-clerk  of  the  said  city  or  borough  is  in  the 
mayor,  masters  and  chief  burgesses,  being  of  the  common  council, 
and  that  neither  by  the  said  charter,  nor  by  any  usage  or  custom 
of  the  said  city  or  borough,  have  or  hath  any  of  the  burgesses  of 
the  said  city  or  borough,  not  being  of  the  common  council,  any 
right  whatever  to  interfere  in  the  choice  or  election  of  such  officer ; 
and  to  the  best  of  his  knowledge  the  town-clerk  of  the  said  city 
or  borough  is  solely  a  ministerial  officer,  and  subservient  to  the 
order,  rule  and  governance  of  the  mayor,  masters  and  capital 
burgesses,  being  of  the  common  council  *of  the  said  city  or  [  *Hi  ] 
borough,  but  not  to  the  other  burgesses  of  the  said  city  or  borough ; 
and  that  to  the  best  of  his  knowledge  and  belief,  and  so  far  as  he 
has  been  enabled  from  experience  in  the  said  office  or  otherwise 
to  discover,  there  are  no  judicial  acts  or  rights  of  any  kind  soever 
attached  to  the  said  office  of  town-clerk  of  the  said  city  or 
borough,  whereby  or  by  reason  whereof  such  burgesses  or  the 
inhabitants,  resiants,  householders,  of  the  said  city  or  borough, 
can  or  may  be  affected  or  injured,  or  their  rights  or  interests 
prejudiced ;  and  that  the  said  D.  B.  Payne  is  not  a  member  of 
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Thb  King  the  common  council  of  the  said  city  or  borough,  and  that  he 
davibb.  is  not  a  resident  householder  or  inhabitant  of  the  said  city  or 
borough,  and,  to  the  best  of  this  deponent's  knowledge  or  belief, 
cannot  be  affected  or  prejudiced  by  any  acts  of  this  deponent  in 
his  said  office ;  and  that  the  said  D.  B.  Payne  was  elected  and 
admitted  a  burgess,  ex  gratid,  by  the  said  mayor,  masters  and 
chief  burgesses  of  the  said  city  or. borough,  and  had  no  inchoate 
right  whatever  to  that  office ;  and  that  at  the  last  election  for 
members  to  serve  in  Parliament  for  the  said  city  or  borough  of 
Wells,  this  deponent  and  the  said  D.  B.  Payne  supported  different 
candidates,  and  this  deponent  verily  believes  that  for  that  cause 
the  said  D.  B.  Payne  hath  made  his  application  to  this  Court.'* 

Scarlett,  A.-G.  and  R.  Scarlett,  abandoned  the  first  ground 
of  objection.     Upon  the  second  ground, 

Taunton  now  shewed  cause  : 

Though  at  the  meeting  at  which  the  defendant  was  elected,  a 
majority  of  the  whole  body  was  present  assembled,  yet  as  only 
six  chief  burgesses  were  present,  it  must  be  admitted!  that  the 
election  would  have  been  void  if  the  person  who  makes  this 
application  had  been  a  competent  relator.  But  Mr.  Payne,  who 
makes  this  application,  is  merely  a  common  burgess.  Now,  it  is 
expressly  sworn,  that  no  function  is  executed  by  the  town-clerk 
in  which  the  burgesses  at  large  are  interested. 

.[  646  ]       Lord  Tenterden,  Ch.  J. : 

Although  the  burgesses  at  large  may  have  no  share  in  the 
election  of  the  town-clerk,  as  soon  as  he  is  chosen,  he  is  a 
ministerial  officer,  in  whom  all  the  burgesses  have  an  interest. 

Rule  absolute,  I 


t  Ante,  839,  note.  be  a  relator :  Bex  v.  Hodge  (1819)  20 

X  A  stranger  to  the  corporation,  if      E.  E.  464,  n.  (2  B.  &  Aid.  344,  n.). 
subject  to  its  local  jtirisdiction,  may 
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GEAY  V.  GUTTEEIDGE.  ^Jf  ®2g 

(1  Man.  &  By.  6H— 619 ;  S.  0.  6  L.  J.  K  B.  164 ;   S.  C.  at  Nisi  Priua,  — ^  ' 

3  Car.  &  P.  40.)  [  61*  1 

Where  an  auctioneer  sells  an  estate  by  pnblic  auction,  and  receives  a 
deposit,  it  is  Lis  duty,  as  the  agent  of  both  vendor  and  purchaser,  to 
retain  the  deposit  until  the  sale  is  complete,  and  it  is  ascertained  to 
whom  the  money  belongs.  Where  an  auctioneer  sold  an  estate  by  public 
auction,  and  received  the  deposit,  and  signed  an  agreement  stathig  that 
he  acknowledged  to  have  sold  the  estate,  and  that  he  agreed  to  complete 
the  sale ;  and  the  sale  was  not  completed  on  account  of  a  defect  of  title : 
Held,  that  the  purchaser  might  recover  the  deposit  in  an  action  for 
money  had  and  received  against  the  auctioneer,  though  the  latter  had 
paid  it  over  to  the  vendor,  without  any  notice  from  the  purchaser  not  to 
do  so,  and  before  the  defect  of  titie  was  ascertained. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use.  Plea,  non  cLssumpsit,  and  ^issue  thereon.  At  the  [  ^eis  ] 
trial  before  Lord  Tenterden,  Ch.  J.,  at  the  Middlesex  Sittings 
after  last  Term,  the  case  was  this.  The  defendant  was  an 
aactioneer,  and  the  action  was  brought  to  recover  a  sum  of 
money  paid  to  him  by  the  plaintiff,  as  the  deposit  upon  the  price 
of  an  estate,  which  bad  been  knocked  down  by  the  defendant,  at 
a  public  sale,  on  the  28tb  of  September,  1826,  to  tbe  plaintiff  as 
the  highest  bidder.  By  the  conditions  of  sale,  "  the  purchaser 
was,  immediately  after  the  sale,  to  pay  into  the  hands  of  the 
auctioneer  a  deposit  of  20Z.  per  cent,  in  part  of  the  purchase 
money,  and  to  sign  an  agreement  to  pay  the  remainder  on  or 
before  the  1st  of  November  next  after  the  sale.  The  purchaser 
was  to  accept  an  assignment  of  the  lease  without  requiring  the 
production  or  investigation  of  any  other  title  than  that  which  the 
lessee  held,  and  any  copies  of  deeds,  or  office  copies  of  writings, 
or  extracts  of  writings,  or  other  documents  which  might  be 
required,  were  to  be  at  the  expense  of  the  purchaser;  and  if  from 
any  circumstance  the  purchase  should  not  be  completed  at  the 
time  limited,  the  purchaser  was  to  pay  interest  on  the  purchase 
money,  at  the  rate  of  51.  per  cent,  per  annum,  until  the  purchase 
was  completed.  An  abstract  of  the  title  was  to  be  furnished  at 
the  expense  of  the  vendor,  and  the  expense  of  the  assignment 
was  to  be  borne  by  the  purchaser."  Immediately  after  the 
sale  the  following  agreement  was  entered  into  and  signed  by 
the  plaintiff  and  the  defendant :   '*  I,  the  undersigned  William 
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Tb-b. 


Gray 

GUTTE- 
BIDOE. 


[  '616  ] 


Gutteridge,  do  hereby  acknowledge  to  have  this  day  sold  by 
auction,  and  I,  the  undersigned  John  Gray,  do  acknowledge  to 
have  this  day  purchased,  the  hereditaments  and  premises  com- 
prised in  Lot  1  of  the  annexed  particulars  of  sale,  at  and  for  the 
price  and  sum  of  1,080Z.,  and  have  paid  a  deposit  of  226/.;  and 
we  do  hereby  mutually  agree  to  complete  such  sale  and  purchase 
agreeably  to  the  annexed  conditions  of  sale.  As  witness  our 
hands,  the  28th  day  of  September,  1826,  William  Gutteridge  ; 
John  Gray.  Witness  hereto,  John  Elliott  Fox."  The  deposit 
so  received  by  the  defendant  was  immediately  *paid  over  by  him 
to  the  vendor.  It  afterwards  turned  out  that  the  estate  was 
charged  with  an  annuity,  and  the  vendor  being  unable  to  make 
out  a  good  title,  the  plaintiff  refused  to  complete  the  purchase, 
and  brought  this  action  to  recover  the  deposit.  It  was  urged  on 
the  part  of  the  defendant,  that  as  he  had  paid  over  the  deposit  to 
the  vendor  immediately  upon  receiving  it,  without  having  received 
any  notice  from  the  plaintiff  to  retain  it,  and  before  any  defect  of 
title  was  discovered,  the  action  could  not  be  maintained.  The 
Lord  Chief  Justice,  however,  overruled  the  objection,  and  the 
plaintiff  had  a  verdict. 

FoUitt  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  con- 
tending that  under  these  circumstances  the  action  was  not  main- 
tainable against  the  defendant.  The  plaintiff*s  proper  remedy 
is  against  the  vendor,  and  not  against  the  auctioneer.  The 
auctioneer  was  the  known  agent  of  the  vendor,  and  had  paid  over 
the  deposit  to  his  principal,  before  any  breach  of  the  conditions  of 
sale  had  been  committed,  and  before  he  had  received  any  notice 
to  the  contrary  from  the  plaintiff.    He,  therefore,  is  not  liable. 

(Bayley,  J. :  He  had  no  right  to  pay  over  the  deposit  at  all, 
until  it  was  ascertained  whether  the  vendor  could  make  out  a 
good  title ;  he  was  the  agent  of  both  parties,  and  ought  to  have 
retained  the  money  for  the  security  of  both,  until  the  purchase 
was  completed.) 

That  would  undoubtedly  have  been  his  duty,  if  he  had  received 
a  notice  to  that  effect  from  the  purchaser,  or  if  he  had  in  any 
way  been  cognizant  of  the  vendor's  defect  of  title ;  but,  in  the 
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absence  of  both  those  circumstances,  it  is  submitted,  that  he  was  Gbat 
at  liberty  to  pay  over  the  deposit  to  the  vendor,  and  is  not  liable  to  guttk- 
refond  it  to  the  purchaser.  Hardacre  v.  Steivart^\  and  Edwards  bii>o«. 
V.  Hoddingyl  seem,  in  principle,  to  support  this  argument.  In 
the  first  of  those  cases  it  was  held,  that  if  a  person  employed  as 
an  auctioneer  in  the  sale  of  any  property,  has  notice  that  what 
he  is  about  to  sell,  does  not  belong  to  his  principal,  and  yet 
'contdnnes  to  sell,  he  is  personally  liable  in  an  action  for  [  '617  ] 
the  produce  of  the  sale ;  and  in  the  latter,  that  an  auctioneer 
receiving  money  as  a  deposit  on  the  sale  of  an  estate  by  auction, 
knowing  that  there  is  a  defect  in  the  vendor's  title,  is  answerable 
to  the  purchaser  for  the  deposit, .  though  he  may  have  paid  it 
over  to  the  vendor;  but  the  decision  in  both  seems  to  have 
proceeded  upon  the  ground  of  notice  having  been  given  to  the 
auctioneer,  which  distinguishes  those  cases  from  the  present. 
So,  in  Lee  v.  Munn,^  where  the  purchaser  of  an  estate  by  public 
auction  deposited  a  sum  with  the  auctioneer  as  part  of  the  pur- 
chase money,  until  the  vendor  made  out  a  good  title  according  to 
the  conditions  of  sale ;  it  was  held,  in  an  action  to  recover  the 
deposit  from  the  auctioneer,  that  he  was  not  liable  for  interest, 
although  nearly  four  years  had  elapsed  from  the  time  of  the  sale, 
on  the  ground  that  no  demand  had  been  made  on  him  for  the 
repayment  of  the  deposit.  In  Burroiigh  v.  Skinner ^\\  the  defen- 
dant, an  auctioneer,  had  sold  the  plaintifif  an  interest  in  land,  in 
respect  of  which  the  plaintiff  had  paid  him  a  deposit.  After- 
wards, upon  discovery  of  an  objection  to  the  title,  and  also  of 
some  circumstances  which  ought  to  have  been  disclosed  at  the 
sale,  the  plaintiff  renounced  the  contract,  and  brought  an  action 
to  recover  the  deposit.  After  verdict  for  the  plaintiff,  and  motion 
for  a  new  trial,  the  Court  were  of  opinion  that  the  action  lay 
against  the  auctioneer.  But  the  first  reason  they  assigned  for 
that  opinion  was,  that  the  money  had  not  been  paid  over  to  the 
principal ;  and  the  second,  that  if  it  had  been,  yet  the  objection 
appeared  to  have  been  made  before  the  money  was  paid  over. 
Now,  in  both  these  respects,  the  present  case  is  distinguishable 

t  5  Esp.  103.  §  19  R.    R.    452   (8    Taunt.  45 ; 

X  15  R.  R.  662  (5  Taunt.  815;  1      1  Moore,  481). 
Marsh.  377).  ||  5  Burr.  2639. 
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Gray 
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[  •eis  ] 


from  that,  and  therefore  cannot  be  governed  by  it.  The  Court, 
undoubtedly,  in  that  ease,  went  on  to  say,  that  the  auctioneer 
was  a  stakeholder,  a  mere  depository,  and  ought  not  to  part  with 
the  deposit,  till  the  sale  was  finished  and  completed,  and  it 
appeared  in  the  event  to  whom  the  money  properly  belonged ; 
but  it  *may  be  doubted  how  far  that  doctrine  can  be  upheld.  If 
the  auctioneer  is  a  stakeholder,  it  seems  to  follow  that  he  is  not 
to  be  considered  the  agent  of  both  parties:  Edwards  v.  Hodding;\ 
and  therefore  that  he  is  not  liable  in  a  case  like  this.  In  that 
view  of  the  case,  an  auctioneer  would  stand  in  the  same  situation 
as  any  other  person  who  has  received  a  deposit  from  one  party 
and  paid  it  over  to  another;  and  against  such  a  person  it  is  clear 
that  an  action  like  this  would  not  lie :  HorsfaU  v.  Handley ;  I 
where  it  was  held  that  an  action  for  money  had  and  received  was 
not  maintainable  to  recover  money  paid  to  a  churchwarden  for 
burial  dues,  which  he  had  paid  over  to  the  treasurer  of  the 
trustees  of  a  chapel,  before  the  commencement  of  the  action. 
Suppose  an  auctioneer  receives  the  deposit  upon  a  sale,  and 
becomes  insolvent,  the  loss  would  clearly  fall  upon  the  vendor ; 
and  if  so,  it  follows  that  with  reference  to  the  deposit  the 
auctioneer  is  exclusively  the  agent  of  the  vendor,  because  if  he  was 
only  a  stakeholder,  no  action  would  lie  under  such  circumstances 
by  the  purchaser  against  the  vendor  to  recover  the  deposit. 

Lord  Tekterden,  Ch.  J. : 

I  think  there  is  no  ground  for  disturbing  the  verdict  in  this 
case.  The  defendant  sold  the  estate,  and  signed  the  contract  of 
sale.  Assuming  him,  in  the  first  instance,  to  have  been  exclu- 
sively the  agent  of  the  vendor,  still  it  is  quite  clear  that  he,  like 
any  other  agent,  had  power,  if  he  chose,  to  bind  himself  as  a 
principal ;  and  it  seems  to  me  that  he  has  done  so,  for  the  con- 
tract which  he  signed  states  that  he  acknowledges  to  have  sold 
the  estate,  and  that  he  agrees  to  complete  such  sale,  agreeably  to 
the  conditions  of  sale.  Such  being  the  language  used  by  the 
defendant,  I  consider  this  contract  as  one  made  between  the 
plaintiff  and  defendant  as  principals,  and  that  the  terms  of  the 
contract  not  being  complied  with,  Ihe  defendant  is  liable  to 

t  15  E.  E.  662  (5  Taunt.  815  ;  1  Marsh.  377).       X  8  Taunt.  136 ;  2  Moore,  5. 
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BIDOE. 
[  •619  ] 


refand  to  the  plaintiff  the  deposit  which  he  received  from  him.  C^bat 
Bat»  independently  of  this  view  of  *the  case,  I  am  of  opinion,  gutte- 
upon  the  authority  of  Burrough  v.  Skinner,^  that  the  defendant 
ought  not  to  have  parted  with  the  deposit,  until  the  sale  was 
completed,  and  it  appeared  to  whom  the  money  belonged.  I 
think  it  was  his  duty  to  keep  the  money  until  the  sale  was  com- 
pleted, without  any  notice  from  the  plaintiff  to  that  effect ;  that  he 
committed  a  wrongful  act  in  paying  the  money  over,  and  therefore 
that  he  is  liable  to  make  it  good  to  the  plaintiff  in  this  action. 

The  other  Judges  concurred. 

Ride  refused. 


8EYM0UK  V.  FRANCO.  i828. 

(7  L.  J.  K.  B.  18-19.)  ^!i!^- 

Although  the  lessee,  when  sued  in  covenant  by  the  lessor,  cannot  [  ^8  ] 

dispute  the  lessor's  title,  yet,  when  sued  by  the  assignee  of  the  lessor,  he 
may  deny  that  the  lessor  had  such  a  title  as  could  pass  the  right  of 
action  to  the  assignee. 

Accordingly,  where  a  person,  suing  as  assignee,  declared,  that  A., 
being  seised  in  fee,  demised  by  deed,  and  then  averred  that  the  lessor 
devised  the  reversion  to  him  the  plaintiff, — the  defendant,  (who  claimed 
through  the  lessee,)  was  allowed  to  plead  that  A.  was  not  seised  in  fee. 

Covenant  by  the  devisee  of  lessor  against  the  assignee  of 
lessee.  The  plaintiff  claimed  through  one  Salome  Turst ;  and 
he  stated  in  his  declaration,  that,  at  the  time  of  making  the 
demise  thereinafter  mentioned,  Elizabeth  Mary  Ann  Turst  and 
Salome  Turst  were  seised  in  fee  of  that  part  of  the  premises 
thereinafter  mentioned,  in  respect  of  which  the  rent  was  reserved; 
and  were  also  possessed  of  a  certain  parcel  of  ground  (described 
in  the  indenture  after-mentioned  to  be  leasehold)  for  a  term  of 
years,  of  which,  at  the  time  of  the  demise,  sixty-two  years  were 
unexpired ;  and,  being  so  seised  and  possessed,  they  (the  Tursts) 
demised  to  E.  F.  The  demise  was  then  set  out,  the  parcels  being 
described  as  ''  a  fiftieth  share  in  all  that  freehold  and  leasehold 
piece  of  ground,  &c.  (not  distinguishing  what  was  freehold,  and 
what  leasehold,)  to  hold  to  E..  F.  for  sixty-one  years,  yielding 
and  paying  to  the  Tursts,  their  heirs  or  assigns,  for  their  share 

t  5  Burr.  2639. 
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Sktmoub  in  the  freehold  premises^  the  rent  of  8Z. ;  E.  F.  covenanting  for 
Franco.      himself,  &c.  to  pay." 

(No  farther  notice  was  taken,  in  the  declaration,  of  the  lease- 
hold.) 

It  then  averred  the  entry  of  E.  P.  under  the  demise,  the  rever- 
sion in  the  freehold  being  in  the  Tursts ;  the  death  of  Elizabeth 
Mary  Ann,  leaving  Salome  surviving;  and  that  Salome,  being 
sole  seised  of  the  reversion,  devised  it  to  the  plaintiff,  and  died 
seised  of  the  reversion,  whereby  the  plaintiff  became  seised 
thereof ;  that  the  term  passed  by  assignment  from  E,  F.  to  the 
defendant ;  and  that,  after  the  defendant  became  seised,  and  after 
the  assignment  to  the  defendant,  rent  became  in  arrear ;  and  so 
the  defendant  had  broken  the  covenant. 

The  defendant  pleaded,  that  the  Tursts  were  not  seised  in  fee, 
as  mentioned  in  the  declaration. 

[Had  the  plea  stopped  here,  it  would  have  been  good ;  but  it 
went  on — j 

And  were  not  possessed  of  the  premises  for  the  remainder  of 
the  term  mentioned  in  the  declaration. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  demurrer. 

The  points  advanced  by  the  plaintiff,  for  special  cause  of 
demurrer,  were,  that  the  demise  mentioned  in  the  declaration 
was  made  by  deed,  and  was  accepted  by  E.  F. ;  and  the  defen- 
dant being  his  assignee,  and  sued  upon  his  covenant  with  the 
Tursts,  was  estopped  from  denying  that  they  were  seised  in  fee ; 
that  the  plea  amounted  to  a  special  plea  of  nil  habuerunt  in 
tenementisy  which  was  a  void  plea  in  law ;  and  that  it  amounted 
to  a  denial  of  the  right  of  the  lessors  to  make  the  demise. 

Mr.  Chitty,  for  the'plaintiff : 

The  other  side  rely  upon  the  case  of  Carvick  v.  Blagrave,^  and 
the  plaintiff  relies  upon  that  of  Palmer  v.  Ekins.l  The  latter 
case  was  attacked  in  the  Common  Pleas  in  the  case  of  Carvick  v. 
Blagrave,  but  it  nevertheless  is  sound  law,  as  stated  in  Strange. 
The  rule  is,  that  the  lessee  is  estopped  from  traversing  the  title  of 

t  21    R.  R.   710  (1   Brod.    &   B.  X  2Str.817;  2  Lord  Raym.  1550; 

531 ;  4  Moore,  303>.  1  Bamardiston,  113. 
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the  lessor,  though  he  may  shew  by  special  plea,  that  the  lessor  had     Sethoub 
a  less  estate  than  he  clauns.  Here,  he  denies  the  title  altogether.      Fsi^co. 

(Batlsy,  J. :  You  sue  as  devisee ;  and,  unless  there  was  an 
interest  in  fee,  it  would  not  pass  to  a  devisee.) 

♦The  case  of  Palmer  v.  Ekins  was  held  to  be  good  in  that  of  Taylor        [  •!  9  ] 
Y.NeedhamA 

(Batlet,  J. :  The  defendant  there  pleaded  that  there  was  no 
demise  to  his  assignor;  that  was  quite  different.  Here,  the 
defendant  does  not  impeach  the  demise  to  his  assignor.  That 
was  the  distinction  taken  in  Carvick  v.  Blagrave.) 

Then,  the  defendant's  plea  is  bad,  inasmuch  as  his  traverse  was 
too  large.  He  had  no  right  to  make  the  possession  of  the  lease- 
hold a  part  of  the  issue.  The  rent  was  reserved  out  of  the  free- 
hold portion,  and  there  is  no  breach  assigned  in  respect  of  the 
leasehold. 

Mr.  Parke,  contra  (was  informed  by  the  Court,  that  he  might 
confine  himself  to  the  last  point :)  The  plea  undoubtedly  is  wrong 
in  making  this  traverse  too  large ;  but  this  is  not  an  objection 
which  can  be  taken  advantage  of  upon  general  demurrer.  The 
special  causes  of  demurrer  relied  on  by  the  plaintiffs,  are  silent 
on  this  point.  It  is  an  immaterial  traverse,  and  is  aided  upon 
general  demurrer  by  the  statute  of  4  and  5  Ann.  c.  16. 

(Bayley,  J. :  It  is  not  an  immaterial  traverse ;  the  traverse  is 
good  in  part.  The  Court  would  be  obliged  after  verdict  to  award 
a  repleader.) 

In  Comyns's  Digest,  Pleader,  6.  22,  speaking  of  the  matters 
which  are  good  upon  general  demurrer,  it  is  said,  "  so,  a  traverse 
too  large." J  However,  there  is  an  objection  to  the  plaintiff's 
declaration ;  it  does  not  shew  that  all  the  rent  became  due  since 
the  plaintiff  was  assignee. 
(Bayley,  J. :  But  the  breach  is  well  assigned  for  a  part.) 

Mr.  Parke  then  craved  leave  to  amend  as  to  this.  On  the 
other  point — 

t  11  B.  B.  572  (2  Taunt.  278).  three  Judges,  two  ace.    Yelv.  122," 

\  Bat  to  this  is  added,  **  Contra  by      and  see  s.  c.  Cro.  Jac.  202. 
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SEYMOUR      Bayley,  J. : 

V, 

Fbanoo.  I  quite  approve  of  the  decision  in  the  case  of  Carvick  v.  Blagrave. 

You,  when  sued  by  the  assignee  of  a  lessor,  are  at  liberty  to  say 
that  he  had  not  such  an  interest  as  could  pass  to  his  assignee. 
In  that  very  case,  the  assignment  would  not  have  conveyed  a 
freehold  interest. 

HOLROYD,  J. : 

I  also  concur  in  the  judgment  of  the  Common  Pleas  in  the 
case  of  Carvick  v.  Blagrave,  which  appears  to  be  in  point  with  the 
present.  The  plea  does  not  amount  to  nil  habuerunt  in  tene- 
mentis :  it  is  only  a  denial  of  the  title,  which  the  plaintiff  avers 
has  passed  to  him  as  assignee. 

LiTTLEDALB,  J.  : 

I  am  of  the  same  opinion.  This  is  an  action  not  by  the  lessor, 
but  by  a  stranger.  He,  therefore,  should  shew  a  title  in  the 
person  as  whose  devisee  he  sues.  The  lessee  may  say,  ''the 
lessor  had  not  such  an  interest  as  he  could  transmit  to  you." 

Leave  for  the  defendant  to  amend  his  plea  on  pay- 
ment of  costs. 


1828.  HOWSON  V.  HOUSEMAN.t 

Nov.  10. 
(7  L.  J.  K.  B.  26.) 

i-       -'  Money  deposited  in  the  hands  of  a  stakeholder  on  an  illegal  wager, 

may  be  recovered  by  the  party  mAking  the  deposit  as  money  had  and 
received,  although  the  stakeholder  has  paid  it  over,  if  such  payment 
over  has  been  made  under  an  indemnity. 

Assumpsit  for  money  had  and  received. 

At  the  trial,  before  Mr.  Justice  Bayley,  at  the  York  Summer 
Assizes,  it  appeared,  that  the  sum  sought  to  be  recovered  was  the 
amount  of  the  plaintiff's  deposit  upon  a  trotting  match  for  20Z., 
which  had  been  made  between  the  plaintiff  and  another  party, 
and  in  respect  of  which  the  defendant  acted  as  stakeholder.  The 
match  was  to  be  run  on  York  race-course,  on  a  day  named ;  but 
the  plaintiff  did  not  then  attend,  and  the  defendant  subsequently 
paid  over  the  whole  amount  in  his  hands  to  the  other  party,  from 

t  See  now  8  &  9  Vict.  c.  109,  s.  18 ;  O'SuUimn  v.  Thcmuu,  '95,  1  Q.  B. 
698 ;  64  L.  J.  Q.  B.  398. 
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whom  he  received  an  indemnity.    On  the  part  of  the  defendant,      Howson 
evidence  was  tendered  to  shew,  that,  according  to  the  laws    housbhan. 
of  ^e  turf,  the  match  having  been  play  or  pay,  the  defendant 
had  lost  the  wager ;  but  the  learned  Judge  refused  to  admit  that 
evidence,  and  a  verdict  was  found  for  the  plaintiff. 

Mr.  J.  Parke  now  moved  for  a  new  trial,  contending,  that  the 
money  having  been  paid  over,  the  case  was  within  the  distinction 
taken  in  Cotton  v.  Thurland,^  and,  therefore  the  defendant  was 
not  answerable.  The  circumstance  of  the  payment  over  having 
been  made  under  an  indemnity,  did  not  alter  the  nature  of  the 
act,  as  the  plaintiff  was  no  party  to  it. 

Lord  Tentebden: 

Payment  of  money  over,  under  an  indemnity,  is  the  same, 
thing  as  if  the  stakeholder  had  retained  it.  I  regret  that  this 
case  was  ever  tried.  Courts  of  Justice  ought  not  to  be  occupied 
in  the  trial  of  questions  of  such  a  nature. 

Bayley,  J. : 

I  also  think  that  money  paid  over  under  an  indemnity,  must 

be  considered  to  be  still  in  the  hands  of  the  party  who  makes  the 

payment. 

Rule  refused. 


HUNTEK  V.  LEAKE.J  i829. 

May  7. 
(7  L.  J.  K.  B.  221—222.)  _iL 

A  right  of  lien  upon  an  instrument  in  the  possession  of  a  witness,         i-        ^ 
(except  in  the  case  of  an  attorney  or  solicitor,)  is  not  a  good  objection  to 
the  production  of  the  instrument  in  evidence  under  a  eubposna  duces  tecum. 

This  was  an  action  upon  a  policy  of  insurance,  tried  before 
Lord  Tenterden,  at  the  London  Sittings  before  Hilary  Term, 
when  a  special  verdict  was  found,  raising  a  question  touching  the 
construction  of  the  policy;  leave  being  also  given,  to  move  to 
enter  a  nonsuit,  upon  the  following  point  reserved. 

One  M'AUum,  a  broker,  in  whose  possession  the  policy  was, 
upon  being  called  upon  to  produce  the  same,  under  a  suhpaena 

t  5  T.  B.  405.     See  Bate  v.  Cart-  X  See    the    same  principle   given 

fvrighty  21  K.  B.  767,  and  note  there,      effect  to  by  Kay,  J.  in   Fowler  v. 
— B.  C.  Fowler  {ISHl)  50  L.  J.  Ch.  686.— B.  C. 
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HuNTBB      duces  teann,  objected  to  do  so,  until  the  amount  of  a  lien  he 
Leake.       claimed    upon  it  be  discharged.      Lord    Tenterden,   however, 
expressing  an  opinion  that  the  witness  was  bound  by  the  sub- 
poena to  produce  the  policy,  notwithstanding  his  lien,  it  was 
accordingly  given  in  evidence ;  and  now — 

•      Mr.  F.  Pollock  moved  to  enter  a  nonsuit : 

The  broker  was  not  bound  to  produce  the  policy,  but  had  a 
right  to  refuse  to  disclose  at  his  own  discretion,  until  paid  the 
amount  of  his  claim.  It  was  for  him  to  determine,  whether  it 
was  prudent  to  submit  the  instrument  to  the  inspection  of  the 
plaintiff,  as  it  might  turn  out  to  be  utterly  worthless. 

(Lord  Tenterden:  Then  he  would  have  made  a  worthless 
paper  the  means  of  obtaining  a  large  sum  of  money.) 

He  was  entitled  to  render  the  security  available. 

(Bayley,  J. :  Suppose  a  person  has  a  lien  upon  goods,  and  the 
owner  asks  permission  to  shew  them  to  a  customer,  can  he  refuse 
to  allow  this  ?) 

There  is  no  case  which  holds  that  he  is  obliged  to  do  so.  A  lien 
is  a  right  to  keep  goods  or  papers,  and  to  compel  payment  of  the 
debt,  by  reason  of  the  inconvenience  to  which  the  owner  may 
thereby  be  put.  It  may  happen,  that  the  owner  may  wish  to 
examine  a  document,  or  goods,  in  order  to  see  whether  it  would  be 
worth  his  while  to  redeem,  and  therefore,  it  is  consistent  with 
justice,  that  the  party  who  claims  the  lien  should  have  it  in  his 
power  to  exercise  his  paramount  right  by  denying  this  inspection. 
The  contract  between  the  parties  upon  which  a  lien  arises,  is, 
that  the  one  shall  keep  the  goods  until  he  is  paid  by  the  other. 

(Bayley,  J. :  But  the  production  of  an  instrument  as  evidence 
does  not  take  it  out  of  the  possession  of  the  witness.) 

It  is  then  put  into  the  possession  of  the  Court.  In  Lord  v. 
Worndeighton^\  the  Lord  Chancellor  Eldon  states  his  impression 
of  the  principle  to  be,  that  the  party  may  make  use  of  the  non- 
production  of  papers,  in  order  to  obtain  what  is  due  to  him. 

t  23  B.  R.  146  (Jacob,  580). 
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LoBD  Tbxtbkdbn:  Huhtkb 

We  are  all  of  opinion  that  the  broker  was  compellable  to  pro-  Leake, 
dace  the  policy,  notwithstanding  his  lien.  The  case  that  has 
been  cited,  is  essentially  different ;  that  was  a  motion  to  compel 
a  solicitor  to  produce  certain  papers  which  he  had  in  his  posses- 
sion, which  was  peculiarly  for  the  discretion  of  the  Court,  a  dis- 
cretion which  the  Court  are  to  exercise  in  a  way  most  likely  to  do 
justice  between  the  parties.  This,  however,  arises  upon  a  siih- 
pcpna  duces  tecum,  which,  the  party  who  requires  the  document 
has  a  right  to  take  out,  and  to  insist  it  shall  be  obeyed.  If  we 
were  of  opinion,  that  it  was  not  competent  for  this  plaintiff,  so  to 
compel  the  production  of  the  policy,  we  should  produce  injustice 
in  innumerable  cases ;  because  it  so  frequently  happens,  that  the 
broker  has  the  policy  in  his  own  possession,  and  may  have  a  lien 
upon  it.  Plaintiffs  might  be  non-suited  again  and  again,  without 
any  means  of  knowing  *what  the  broker  would  do,  and  thus  we  [  *222  ] 
should  furnish  an  opportunity  for  collusion  between  the  broker  and 
the  underwriter,  to  defeat  any  actions  upon  policies  of  insurance. 

Baylby,  J. : 

The  lien  of  an  attorney  is  different  from  liens  in  general,  as 
there  is  an  understanding  between  him  and  the  client,  that  if  the 
client  should  think  proper  to  change  his  attorney,  the  papers  may 
be  retained,  and  shall  not  be  used  until  the  former  attorney's  bill 
is  paid.  The  attorney,  in  fact,  looks  not  so  much  to  the  value  of 
the  papers  he  has  to  secure  payment,  as  to  the  inconvenience 
that  may  be  produced  by  his  detaining  them  till  the  amount  of 
his  bill  is  discharged;  but  where  goods  or  papers  are  in  the 
hands  of  a  creditor,  there  is  no  understanding  that  he  is  to  have 
more  than  the  possession ;  and  the  producing  of  those  goods  or 
papers  in  evidence  to  the  owner,  or  to  a  third  person,  does  not 
take  them  out  of  possession.  The  distinction  between  the  two 
cases  is  this,  that  in  the  one  the  value  is  the  security  for  the  debt, 
and  in  the  other  the  inconvenience. 

LrrriiBDALB,  J. : 

Whether  the  witness  was  entitled  to  the  money  he  claimed, 
it  seems  to  me  it  was  not  for  the  Court  to  inquire.  He  claimed 
a  lien  on  the  document  in  his  hands,  and  objected  to  produce  it, 
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HuNTEu  unless  the  Court  imposed  terms  upon  the  other  party.  I  think 
Leake.  it  was  not  in  the  discretion  of  the  Court  to  impose  any  terms,  but 
that  the  witness  was  bound  to  produce  the  policy  under  the  sub- 
poena duces  tecum.  Suppose  it  were  said  that  the  witness  should 
have  his  lien  discharged ;  it  would  perhaps  be  next  to  impossible 
to  ascertain  the  amount  at  the  moment,  either  from  himself  or 
by  other  satisfactory  evidence;  and,  at  all  events,  long  and 
irregular  discussions  must  arise.  The  plaintiff  might  also  be 
non-suited,  and  the  Statute  of  Limitations,  or  some  other  reason, 
be  alleged  in  defeat  of  a  future  action,  and  the  broker  would  have 
it  in  his  power  to  prevent  the  success  of  the  plaintiff  whenever  he 
thought  proper. 

Pabke,  J. : 

A  lien  is  a  mere  right  of  possession,  and  does  not  excuse  the 
party  who  sets  it  up  from  the  necessity  of  producing  an  instru- 
ment, when  regularly  required  to  do  so  for  the  purposes  of  a 
trial.  The  lien  of  carriers,  of  manufacturers,  of  warehousemen, 
or  wharfingers,  gives  them  only  a  right  of  possession ;  and  the 
owner  of  the  goods  may  inspect  or  shew  them,  so  long  as  he  does 
nothing  to  interfere  with  that  possession.  The  case  cited  is  applic- 
able only  to  a  solicitor  being  called  upon  to  produce  papers ;  and 
the  true  distinction  has  been  taken  between  that  and  the  present. 

Rule  refused. 

IN    THE    COURT    OF    COMMON    PLEAS. 


[1] 


1829.  FOX  V.  THE  BISHOP  OF  CHESTEE. 

—  House  of  Lords.    In  Error. 


(6  Bing.  1—24  ;  S.  C.  3  Bligh  (N.  S.)  123 ;  1  Dow  &  Clark,  416.) 
[Reported  from  8  Bligh  (N.  S.)  128,  82  R.  R.  28.1 


1829.  HARDING  V.  POLLOCK  and  Another, 

[  2  1  House  of  Lords. 

(6  Bing.  25—85;  S.  C.  3  BUgh  (N.  S.)  161 ;  1  Dow  &  Clark,  453.) 
[Reported  from  8  BUgh  (N.  S.)  161,  82  R.  R.  47.] 
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MILLS  V.  A.  COLLETT,  Clerk.  1829. 

June  22. 
(6  Bing.  85—94 ;  S.  C.  3  Moore  &  Payne,  242 ;  7  L.  J.  M.  C.  97.)  

tog  -] 

plaintifF,  against  whom  a  charge  had  been  made  upon  oath  of  maliciously 
cutting  down  a  tree  on  premises  in  his  occupation,  the  property  of  A.  B. : 
Held,  that  defendant  was  not  liable  to  an  action. 

Trespass  for  assault  and  imprisonment.    Plea,  not  guilty. 

At  the  trial  before  Yaughan,  B.,  Suffolk  Spring  Assizes,  it 
appeared  that  the  plaintiff  had  been  brought  before  the  defen- 
dant, a  magistrate  for  the  county  of  Suffolk,  on  a  charge  of 
maliciously  cutting  down  a  tree ;  that  the  following  depositions 
were  taken  by  the  magistrate's  clerk : 

Suffolk  to  wit.  "The deposition  of  Robert  Balls,  wheelwright, 
of  the  parish  of  Cheddiston,  in  the  county  of  Suffolk,  taken  and 
made  upon  oath  before  us  two  of  his  Majesty's  justices  of  the 
peace  for  the  said  county,  this  eighteenth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven, 
who  saith  that  he  knows  the  certain  elm  timber  tree  cut  down 
by  Simon  Mills  of  Cheddiston  aforesaid,  farmer,  and  Abraham 
Stannard,  of  the  parish  of  Saint  James  Southelmham,  labourer, 
on  the  premises  of  the  said  Simon  Mills,  and  that  it  is  worth 
more  than  one  pound  sterling. 

Before  us  "Robert  Balls." 

"L.  R.  Brown. 

"A.    CoLLETT." 

Suffolk  to  wit.  "  The  deposition  of  John  Storkey,  husband-  [  86  ] 
man,  of  the  parish  of  Linstead  Parva,  in  the  county  of  Suffolk, 
taken  and  made  upon  oath  before  us  two  of  his  Majesty's  justices 
of  the  peace  for  the  said  county,  this  eighteenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
seven,  vho  saith,  that  on  Monday  last,  the  fifteenth  day  of  the 
present  month  of  October,  on  the  premises  occupied  by  Simon 
Mills  in  the  parish  of  Cheddiston,  in  the  said  county,  the  pro- 
perty of  John  Badeley,  doctor  of  physic,  namely,  in  the  yard 
adjoining  and  belonging  to  the  dwelling-house  of  the  said 
premises,   he  saw  Simon  Mills  of  Cheddiston,  aforesaid,  and 
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Mills       Abraham   Stannard,  labourer,   of  the  parish  of  Saint  James 
CoLLETT.     Southelm,  wilfully  and  maliciously  cutting,  breaking,  barking, 
rooting  up,  and  otherwise  destroying,  a  certain  timber  elm  tree, 
the  property  of  the  said  John  Badeley. 

Before  us  '*  John  Storkby  X  his  mark." 

"L.  E.  Brown. 

"A.    COLLBTT." 

And  that  the  defendant  thereupon  committed  the  plaintiff  for 
a  felony  to  the  county  gaol,  where  he  lay  among  felons  for  three 
months,  till  the  ensuing  Epiphany  Sessions,  when,  a  compromise 
having  been  entered  into  between  him  and  the  prosecutor,  he 
was  discharged  upon  application  to  the  Court. 

On  the  part  of  the  defendant  it  was  contended,  that  for  aught 
that  appeared  on  the  depositions,  the  plaintiff  might  have  been 
properly  committed  under  7  &  8  Geo.  IV.  c.  80,  s.  19+  ;  but  that, 
at  all  events,  as  there  was  no  proof  of  malice,  the  defendant 
could  only  be  charged  with  an  error  in  judgment,  for  which  he 
was  not  liable  in  an  action. 

The  learned  Baron,  being  of  this  opinion,  directed  a  nonsuit. 
[  *®^  ]  An  objection  was  taken  to  the  notice  of  action,  *in  which  the 
residence  of  the  plaintiff's  attorney  was  stated  to  be  in  Half 
Moon  Street,  Piccadilly,  London. 

StorkSf  Serjt.  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
on  the  ground  that  the  tree  being  stated  in  the  depositions  to 
have  stood  on  premises  occupied  by  the  plaintiff,  it  must  have 
been  plain  to  the  defendant  that  the  plaintiff  could  not  commit  a 
trespass,  much  less  a  felony,  by  cutting  it  down.  The  defendant, 
therefore,  having  acted  without  jurisdiction,  and  even  without 
colorable  cause,  was  liable  in  trespass. 

[After  argument :] 

[  92  ]  TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  rule  ought  to  be  discharged.  This  is 
an  action  in  which  a  magistrate  is  charged  with  trespass  and 
false  imprisonment  for  committing  the  plaintiff  to  prison  for 
trial,  and  the  only  question  is,  whether  the  magistrate  had 
jurisdiction  to  investigate  and  commit.    The  information  charges 

t  Repealed,  24  &  25  Vict.  c.  95, 8. 1.  Property  Act.  1861  (24  &  25  Vict. 
See  now  the  Malicious  Injmies  to      c.  97). — B,  C. 
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an  offence  within  the  statute  7  &  8  Geo.  IV.  c.  80,  as  a  felony,  Mills 
and  the  question  is,  whether  a  charge  being  made  of  a  distinct  oollbtt. 
felony,  the  magistrate  is  answerable  for  the  correctness  of  the 
charge  if  the  case  be  disposed  of  as  in  other  cases,  where  a 
magistrate  is  called  upon  to  act.  It  would  be  most  dangerous  if 
he  were  holden  to  be  liable  in  such  a  case.  The  Act  gives  the 
magistrate  no  power  to  convict,  but  merely  to  sanction  the 
commitment  for  trial.  And  in  Sir  Edward  Clere's  case  +  it  was 
said,  "  If  a  man  be  accused  to  a  justice  of  peace  of  an  offence  for 
which  he  causeth  him  to  be  arrested  by  his  warrant,  although 
the  accusation  be  false,  yet  he  is  excusable."  Undoubtedly  it 
was  not  correct  to  take  the  depositions  in  the  precise  words  of 
the  Act,  because  such  could  not  have  been  the  language  of  the 
witnesses ;  but  that  alone  will  not  make  the  defendant's  conduct 
malicious.  I  cannot  accede  to  the  proposition,  that  the  circum- 
stance of  a  party's  being  the  occupier  of  the  premises  on  which  the 
tree  is  cut,  necessarily  takes  a  case  out  of  the  statute.  Suppose 
the  trees  excepted  in  a  lease,  the  tenant  would  be  a  trespasser ; 
and  if  liable  in  trespass,  I  am  not  prepared  to  say  he  might  not 
be  liable  criminally.  But  that  is  not  the  ground  of  my.  decision. 
If  a  party  charged  with  an  offence  be  brought  before  a  magis- 
trate, he  must  exercise  a  judgment  on  the  case,  and  he  is  not 
liable  for  a  mere  error  of  judgment.  In  Crepps  v.  Durden.X  the 
magistrate,  having  once  convicted,  had  no  jurisdiction ;  he  was 
*fvLnctuB  officio.  In  the  present  case  he  had  jurisdiction.  I  give  [  •fiS  ] 
no  opinion  on  the  other  point.     The  rule  must  be  discharged. 

Pabk,  J. : 

I  am  of  the  same  opinion.  If  when  a  charge  is  before  him 
a  magistrate  does  not  exceed  his  jurisdiction,  he  is  not  liable 
to  an  action.  In  Crepps  v.  Durden  he  was  functus  officio,  I 
reprobate  the  framing  depositions  in  the  words  of  Acts  of  Parlia- 
ment, but  that  does  not  render  the  magistrate  liable.  The  rule 
must  be  discharged. 

BUBBOUOH,  J. : 

If  the  magistrate  has  jurisdiction,  as  he  had  here,  he  never 
can  be  liable  in  an  action  of  trespass,  nor  in  any  form  of  action 

t  Cro.  Eliz.  130.  %  Cowp.  640. 
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Mills  for  a  mere  mistake  in  a  matter  of  law ;  and  whether  an  occupier 
CoLLETT.  could  commit  a  felony  under  the  statute  on  his  own  premises, 
was  clearly  a  matter  of  law.  The  depositions  ought  not  to  have 
been  taken  in  the  terms  of  the  Act  of  Parliament.  That  is  not 
the  language  of  witnesses.  But  even  if  the  magistrate  were 
answerable  for  the  misconduct  of  his  clerk,  trespass  is  not  the 
form  of  action.    I  agree  in  the  rule  being  discharged. 

Gaselee,  J. : 

I  am  sorry  to  agree  in  the  opinion  that  the  action  cannot  be 
maintained :  but  the  law  is  so.  The  language  of  the  statute 
under  which  the  plaintiff  was  committed,  is  general,  and  contains 
no  exception  of  malicious  injuries  done  by  occupiers  against 
their  lessors.  But  independently  of  that,  the  defendant  acted  on 
his  general  authority ;  and  if  there  were  a  probability  of  a  felony 
having  been  committed,  he  was  bound  to  proceed  as  in  other 
cases.  Suppose  a  committal  on  suspicion  of  murder,  and  it  turns 
out  not  to  be  murder,  shall  the  magistrate  be  liable  ?  In  Crepps 
[  ^94  ]  V.  Dnrden  the  *magi8trate  had  power  not  merely  to  enquire  but 
to  convict,  and  having  convicted  his  jurisdiction  ceased.  Here 
the  defendant  had  jurisdiction,  and  the  rule  must  be 

Discharged. 


i«29.  GOEING  V.  EDMONDS  the  Elder. 

June2S, 

(6  Bing.  94—100 ;  S.  C.  3  Moore  &  Payne,  259 ;  7  L.  J.  C.  P.  235.) 


[94] 


In  April,  1825,  defendant  guaranteed  the  payment  of  money  due  from 
his  son  to  the  plaintiff  upon  a  sale  of  timber.  The  plaintiff  receiTed 
part  payment  of  the  son,  and  made  repeated  unsuccessful  applications  to 
him  for  the  residue  till  December,  1827,  when  the  son  became  bankrupt. 
l!he  plaintiff  never  disclosed  to  the  defendant  the  issue  of  these  applica- 
tions, but  in  December,  1827,  sued  him  on  his  guaranty :  Held,  that  the 
defendant  was  not  discharged  by  the  time  that  had  elapsed,  nor  by  want 
of  notice  of  the  applications  made  to  his  son. 

Assumpsit  on  the  guaranty  at  the  foot  of  the  following  agree- 
ment, which  had  been  entered  into  by  the  defendant's  son. 

"Agreement  between  Charles  Goring,  Esquire  and  Thomas 
Edmonds,  jun.  I,  Thomas  Edmonds,  at  Steyning,  agree  to 
purchase  so  many  oak  trees  as  are  marked,  and  shall  be  marked 
by  us  at  Olbourne  and  East  Grinstead,  at  the  price  of  lOZ. 
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per  load,  girth  measure  of  fifty  feet  by  the  load.  But  should  Gorino 
Mr.  Markwich,  when  he  measures  the  same,  consider  the  sum  of  edmonds. 
101.  per  load  not  a  sufficient  price,  he  is  to  fix  such  price  as  he 
considers  it  to  be  worth.  And  I  hereby  agree  to  pay  the  price 
he  shall  fix  upon,  though  it  shall  exceed  lOZ.  per  load.  And, 
further,  I  agree  not  to  remove  the  timber  or  bark  without  the 
consent  in  writing  of  Charles  Goring,  Esq.  from  off  the  said 
estates  where  the  said  timber  shall  be  cut;  and  whatever 
securities  I  may  give  to  Charles  Goring,  Esq.,  to  induce  him  to 
consent  to  the  timber  and  bark  being  taken  away,  shall  be  taken 
up  and  discharged,  half  at  Michaelmas,  and  the  other  half  at 

Christmas  next  at  farthest. 

"  Thomas  Edmonds." 

'*  In  the  event  of  my  son  Thomas  Edmonds,  jun.  not  paying        [  96  ] 

Charles  Goring  Esq.,  I  hold  myself  liable,  and  hereby  engage  to 

fulfil  the  said  payments  according  to  the  above  conditions. 

''  Thomas  Edmonds. 
"  April  20,  1825." 

At  the  trial  before  TindaL  Ch.  J.,  Middlesex  sittings  after 
Easter  Term,  it  appeared,  that  the  defendant  and  his  son  having 
signed  the  foregoing  instrument  in  April,  1825,  the  timber  was 
all  removed  by  Edmonds  the  younger,  without  any  further 
security  being  required.  On  the  19th  December,  1825,  two  bills 
for  2002.  each,  drawn  by  Edmonds  the  younger  on  one  Alexander, 
and  accepted  by  him,  were  paid  into  the  plaintiff's  bankers. 
These  bills  were  duly  honoured  in  March,  1826.  There  remained 
then  due  to  the  plaintiff  in  respect  of  the  timber  4862.  16^. 
From  that  time  to  tlie  close  of  1827,  repeated  applications  were 
made  in  vain  to  Edmonds  the  younger  for  payment.  On  the  1st 
of  October,  1827,  Edmonds  the  younger  gave  the  plaintiff  a  bill 
for  200Z.  drawn  by  him  on  one  Williams,  which  became  due,  and 
was  dishonoured  early  in  December,  1827.  The  plaintiff,  how- 
ever, never  returned  it,  nor  gave  any  notice  of  dishonour.  About 
that  time  Edmonds  the  younger  became  bankrupt,  and  the 
plaintiff,  through  his  attorney,  applied  for  the  first  time  to  the 
defendant  upon  his  guaranty,  for  payment  of  the  4862. 16«.  The 
defendant  admitted  his  liability,  but  was  not  aware  of  the  bill 
accepted  by  Williams. 
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GoBiHQ  On  the  part  of  the  defendant  it  was  contended,  at  the  trial, 

Edmonds.     ^^^^  ^^  liability  was  discharged  by  the  plaintiff  having  taken 

bills  from  the  son,  and  by  his  not  having  earlier  communicated 

to  the  defendant  the  state  of  the  account.     Payne  v.  Ives^  was 

relied  on. 

[  96  ]  For  the  plaintiff  it  was  insisted,  that  as  there  was  a  fixed  day 

for  payment,  there  had  been  no  unreasonable  delay  in  applying 

to  the  defendant.    The  Ghibf  Justice  told  the  jury,  that  in  order 

to  discharge  the  defendant,  time  must  have  been  given,  under 

such  circumstances,  that  the  plaintiff  must  have  lost  his  remedy 

against  the  original  debtor ;  and  he  observed  on  the  admission  of 

liability  made  by  the  defendant  himself. 

A  verdict  having  been  found  for  the  plaintiff,  damages  486Z.  16^., 

Rttssell,  Serjt.  moved  to  set  it  aside,  on  the  ground  of  a 
misdirection,  or  to  reduce  the  damages  by  200Z.     ♦    *    * 

[  98  ]         TiKDAL,  Ch.  J. : 

This  is  not  a  case  for  a  new  trial.  There  are  two  points  on 
which  it  is  suggested  the  jury  have  been  misdirected.  The  first, 
I^  *^  ]  that  mere  laches  in  *the  party  secured  will  operate  as  a  discharge 
to  the  surety:  but  no  case  goes  to  that  extent,  and  there  are 
many  which  establish  the  reverse.  I  am  far  from  saying,  there 
may  not  be  an  extreme  case  of  laches  amounting  to  fraud,  and 
fraud  would  be  a  defence  to  the  action ;  but  not  mere  negligence. 
In  Trent  Navigation  Company  v.  "Harley^X  the  obligees  in  a  bond 
conditioned  for  the  principal  obligor  to  account  for  and  pay  over 
tolls,  did  not  examine  his  accounts  for  eight  or  nine  years,  and 
did  not  call  for  payment  so  soon  as  they  might  have  done  ;  but 
they  obtained  a  verdict  in  their  favour ;  and  on  a  motion  for  a 
new  trial,  Lord  Ellbnborouoh  said,  "The  only  question  is. 
Whether  the  laches  of  the  obligees  in  not  calling  on  the  principal 
so  soon  as  they  might  have  done,  be  an  estoppel  at  law  against 
the  sureties?  I  know  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity."  The  case  of  Payne  v.  Ives  was 
on  an  executory  promise  to  indorse  in  future  any  bills  Stubbs 
might  give  in  payment  for  lace,  and  no  application  was  made  to 

t  3  Dowl.  &  By.  604.  %  10  East,  34. 
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the  defendants  till  nearly  eighteen  months  after  the  bill  was  Ooriko 
given.  That  might  so  alter  the  state  of  things  as  to  be  too  late  Edmonds. 
in  an  executory  contract.  But  that  will  not  govern  the  case  of  a 
guarantee.  The  second  objection  is,  that  the  mere  giving  of 
time  on  the  bill  would  discharge  the  defendant :  but  in  English 
V.  Darl€y\  it  was  held,  that  merely  giving  time,  without  an 
engagement  to  suspend  the  usual  remedies,  will  not  discharge  the 
surety.  The  point  here  was  left  to  the  jury  upon  the  material 
question,  whether  time  had  been  given  under  such  circumstances ; 
and  it  appeared  to  me  that  they  found  correctly. 

Park,  J. : 

I  concur  with  my  Lord  Chief  Justice.  In  The  London 
Assurance  Company  v.  Buckle,l  which  was  *an  action  of  debt  on  [  •100  ] 
a  bond  for  2,000Z.  duly  executed  by  an  insurance  broker  as  the 
principal  obligor,  and  two  sureties  with  a  certain  condition,  it 
was  held,  that  the  sureties  were  not  discharged  by  the  laches  of 
the  obligees  in  suffering  the  credit  of  the  broker  to  run  on  so 
long  beyond  the  six  months  stipulated  by  the  bond.  I  fully 
concur  in  the  doctrine  there  laid  down,  and  that  case  is  stronger 
than  the  present. 

BURROUGH,  J. : 

The  direction  to  the  jury  cannot  be  impeached. 

Gaselee,  J. : 

I  think  a  surety  has  a  duty  upon  him  to  go  and  enquire  as  to  the 
state  of  the  transaction.  In  Omie  v.  Young^  there  was  delay  in 
giving  notice,  and  yet  the  surety  was  holden  not  to  be  discharged. 

Rule  refused. 


HETHRINGTON   v.  GEAHAM.  ^^82»- 

July  6. 
(6  Bing.  135—140  ;  S.  C.  3  Moore  &  Payne,  399 ;  7  L.  J.  C.  P.  263.) 


Adulteiy  is  a  bar  to  dower,  although  oommitted  after  the  huBband 
and  wife  have  separated  by  mutual  consent. 

The  demandant,  in  this  case,  counted  upon  a  writ  of  dower 
und^  nihil  habet,  to  which  the  tenant  pleaded  in  bar,  that  the 

t  5  E.  E.  543  (2  Bos.  &  P  61).  §  17  E.  E.  611  (Holt,  N.  P.  84; 

J  4  B.  Moore,  153.  4  Camp.  336). 
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demandant,  in  the  lifetime  of  her  late  husband,  and  during  her 
coverture  with  him,  voluntarily,  and  of  her  own  accord,  left  her 
husband,  and  from  thence  until  the  time  of  his  death  voluntarily 
and  of  her  own  accord  lived  away  from  him,  and  during  her 
coverture  with  her  said  husband,  continually,  until  the  death  of 
one  William  Goulson,  of  her  own  accord,  and  without  the  licence 
or  consent,  and  against  the  will  of  her  husband,  lived  away  from 
her  said  husband  in  adultery  with  the  said  William  Coulson. 
And  the  plea  further  alleged,  that  the  husband  was  not  at  any 
time  after  the  demandant  left  his  house,  or  after  she  Uved  in 
adultery  with  the  said  William  Coulson,  voluntarily  or  in  any 
manner  reconciled  to  her.  To  this  plea  the  demandant  replied, 
that  although  true  it  was  that  she  voluntarily  and  of  her  own 
accord  left  her  husband,  yet  that  she  left  him  with  his  consent 
for  that  purpose  granted,  and  separated  and  parted  from  her 
husband,  and  that  such  separation  continued  with  their  mutual 
consent  until  the  husband's  death,  and  that  if  any  act  of  adultery 
took  place,  the  same  took  place  after  such  her  separation  and 
parting  from  her  husband,  and  during  the  period  of  such  separa- 
tion by  their  mutual  consent.  The  tenant  *in  his  rejoinder 
merely  re-asserted  the  fact,  that  the  demandant  of  her  own 
accord,  and  without  the  licence  or  consent  of  the  husband,  lived 
in  adultery  with  the  said  W.  Coulson.  To  which  rejoinder  there 
was  a  general  demurrer. 


Wilde,  Serjt.  for  the  plaintiff: 

The  plea  is  ill :  the  adultery,  under  the  circumstances  stated 
in  it,  being  no  bar  of  dower.  Adultery  being  an  offence  cognizable 
by  the  ecclesiastical  court  only,  is  no  bar  of  dower  at  common 
law :  2  Inst.  485.  But  by  18  Edw.  I.  c.  84,  it  is  enacted,  that  if 
a  wife  willingly  leave  her  husband,  and  go  away  and  continue 
with  her  advouterer,  she  shall  be  barred  for  ever  of  action  to 
demand  her  dower  that  she  ought  to  have  of  her  husband's  lands, 
if  she  be  convict  thereupon.  It  is  not  easy  to  discover  the 
principle  of  this  enactment;  for  it  has  been  held,  that  if  the 
husband  receive  his  wife  again,  or  if  he  grant  her  with  all  her 
goods,  she  does  not  lose  her  dower :  2  Inst.  485.  The  statute, 
therefore,  creating  a  forfeiture,  must  be  construed  strictly :  Kent 
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V.  Whitby;^  and  can  only  be  enforced  where  all  the  terms  of  the 
enactment  are  complied  with.  Adultery  of  itself  will  not  occasion 
a  forfeiture.  The  wife  must  go  away  with  her  adulterer  willingly ; 
must  continue  with  him,  and  be  thereupon  convict. 

The  present  plea  does  not  state  that  she  eloped  with  her 
adulterer,  or  that  she  was  convicted  thereupon.  All  the  pre- 
cedents aver  at  least  the  elopement  with  the  adulterer  :  Haworth 
V.  Herbert,:  Rastal,  280  Lib.  Intrat.  fo.  20,  9  Vm.  Abr.  Dower. 
No  plea  can  be  found  resembling  the  present. 


Hbthbing- 

TON 
T. 

Obahah. 


Jones,  Serjt.  contra  : 

The  principle  of  the  statute  is  the  protection  of  public  morals, 
and  the  punishment  of  *the  offence  of  the  wife;  and  the  con- 
currence of  all  the  modes  of  committing  the  offence  specified  in 
the  Act  is  not  essential  to  a  forfeiture.  Lord  Coke  says,  2  List. 
434,  "  Albeit  the  words  of  this  breach  be  in  the  conjunctive,  yet 
if  the  woman  be  taken  away  not  aponte,  but  against  her  will,  and 
after  consent,  she  shall  lose  her  dower :  for  the  cause  of  the  bar 
of  her  dower  is  not  the  manner  of  her  going  away,  but  the 
remaining  with  the  adulterer  in  adultery  without  reconciliation, 
that  is  the  bar  of  the  dower :  "  and  in  PayneWs  case  {ibid.), 
where  the  plea  stated  that  the  wife  left  her  husband,  and  lived  as 
an  adulteress  with  Sir  W.  Paynell,  the  bar  was  held  sufficient, 
although  there  was  no  allegation  that  she  eloped  with  Sir  W. 
Paynell.  So,  if  she  elope  with  the  adulterer,  she  loses  her  dower 
although  she  do  not  remain  with  him,  or  remain  by  constraint. 
(ibid.)  And  in  Chambers  v.  Caulji^ld,^  it  was  held,  that  a  husband 
might  maintain  an  action  for  criminal  conversation  with  his  wife, 
although  he  was  living  separately  from  her  under  a  deed  of 
separation.  Li  Coot  v.  Berty,\\  and  in  Gorier  v.  Hancock, %  it 
was  held  that  a  husband  was  not  bound  to  receive  his  wife  after 
she  had  committed  adultery,  although  he  had  been  the  aggressor, 
and  had  turned  her  out  of  doors.  ''  If  she  be  thereupon  con- 
victed," means  only  if  the  fact  be  proved.  None  of  the  entries 
allege  conviction  in  form. 


t  4  Br.  P.  C.  362. 
J  2  Dyer,  106  b. 
§  6  East,  244. 


II  12  Mod.  232. 

f  3  E.  K.  271  (6  T.  K.  603). 
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Wilde,  in  reply : 

If  the  single  act  of  adultery  is  to  occasion  forfeiture,  the  cases 
in  which  it  has  been  holden  that  the  wife  retains  her  dower  not- 
withstanding adultery,  must  be  overruled  ;  and  the  principle  of 
public  morals  is  hardly  consistent  with  the  case  of  the  husband's 
granting  the  wife  with  her  goods,  or  his  receiving  her  again  after 
an  act  of  adultery ;  in  neither  of  which  *Gases  does  she  forfeit 
her  dower:  it  may,  therefore,  be  contended,  that  elopement 
with  the  adulterer  is  essential  to  the  forfeiture  according  to  the 

statute. 

Cur.  adv.  vuU. 


TiNDAL,  Ch.  J. : 

The  question  raised  upon  the  pleadings  for  the  judgment  of  the 
Court  is  this:  Whether,  under  the  statute  18  Edw.  I.  c.  84, 
commonly  called  the  Statute  of  Westminster  the  2nd,  the  com- 
mitting an  act  of  adultery,  and  continuing  with  the  adulterer,  is 
any  bar  to  the  wife's  right  to  dower,  where  she  has  previously 
left  her  husband  with  his  consent,  and  is  living  apart  from  him 
with  such  consent  at  the  time  of  the  adultery ;  or,  whether  it  is 
necessary,  in  order  to  satisfy  the  words  of  the  statute,  that  the 
original  leaving  of  her  husband  should  be  a  leaving  with  the 
adulterer  by  his  means  or  persuasion. 

That  the  adultery  of  the  wife  was  no  bar  of  the  wife's  dower  at 
common  law,  is  expressly  laid  down  by  Lord  Coke  in  his  reading 
on  this  statute  in  2  Inst.  p.  485.  Indeed,  it  could  not  have  been 
otherwise,  as  adultery  is  an  offence  of  ecclesiastical  jurisdiction 
only,  and  of  which  the  courts  of  common  law  took  no  cognizance. 
As  well,  however,  for  the  purpose  of  preventing  that  offence,  as 
more  probably  with  the  view  of  protecting  the  heir  against  the 
danger  of  introducing  a  supposititious  ofibpring  into  the  family, 
it  is  enacted  by  the  thirty-fourth  chapter  of  the  statute,  ''  that  if 
a  wife  willingly  leave  her  husband,  and  go  away  and  continue 
with  her  advowterer,  she  shall  be  barred  for  ever  of  an  action  to 
demand  her  dower  that  she  ought  to  have  of  her  husband's  lands, 
if  she  be  convict  thereupon,"  except  in  an  event  which  has  not 
happened  in  this  case,  and  to  which  it  is  therefore  unnecessary 
to  advert.    It  is  somewhat  singular  that  throughout  the  whole  of 
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this  long  statute,  consisting  of  fifty  chapters,  this  is  the  only  one 
ID  the  old  law  French,  *the  whole  of  the  others  being  in  Latin  ; 
and  even  this  chapter  changes  from  the  law  French  to  Latin, 
just  at  the  place  where  this  subject  begins. 

The  chapter,  however,  after  making  a  distinction  between  the 
carrying  away  women  without  force  and  with  force,  and  enacting 
a  punishment  for  those  offences,  provides  for  the  case  now  in 
question,  viz,  that  of  the  woman  leaving  her  husband  willingly, 
and  continuing  with  her  adulterer,  in  the  words  above  cited. 

Now  it  is  contended  on  the  part  of  the  demandant,  that  each 
part  of  the  description  of  the  offence  contained  in  the  Act  must 
be  taken  to  be  cumulative ;  so  that  the  dower  is  not  barred  unless 
the  wife  has  left  her  husband  willingly  with  the  adulterer ;  has 
gone  away  with  him,  and  has  also  continued  with  him.  Whilst, 
on  the  part  of  the  tenant,  it  is  insisted,  that  it  is  sufficient  to 
bring  the  case  within  the  statute  if  the  wife  has  of  her  own  consent 
left  the  society  of  her  husband,  and,  after  she  has  so  left  him, 
commit  the  act  of  adultery ;  and  the  Court  is  of  the  latter  opinion. 

It  may  be  admitted,  as  the  fact  is,  that  in  all  the  ancient 
precedents  the  leaving  of  the  husband  by  the  wife  is  stated  to 
have  been  *'  with  the  adulterer."  See  Lib.  Intrationum,  fo.  20 ; 
Rastal,  280;  Dyer,  107.  But  we  think  this  is  not  conclusive 
on  the  point;  for,  as  there  can  be  no  doubt  that  the  case  is 
within  the  statute  where  all  these  circumstances  concur,  so  the 
pleader  would  of  course  insert  them  where  the  facts  of  the  par- 
ticular case  warranted  the  insertion.  And,  on  the  contrary,  there 
is  direct  authority  that  all  the  circumstances  mentioned  in  the 
statute  need  not  concur  in  form,  provided  they  do  so  in  sub- 
stance ;  for  Lord  Coke  lays  it  down  in  2  Inst.  434,  that, ''  Albeit 
the  words  of  this  branch  be  in  the  conjunctive,  yet  if  the  woman 
be  taken  away,  not  spante^  but  against  her  will,  and  after  consent, 
and  remain  with  the  adulterer  without  being  reconciled,  *&c.  she 
shall  lose  her  dower ;  for  the  cause  of  the  bar  of  her  dower  is  not 
the  manner  of  the  going  away,  but  the  remaining  with  the 
adulterer  in  avoutry  without  reconciliation,  that  is  the  bar  of 
the  dower."  And  this  appears  more  evident  by  the  case  of  Sir 
John  Camoys^  cited  in  2  Inst.  484,  where  the  plea  states  that  the 
wife  left  her  husband  in  his  life,  and  lived  as  an  adulteress  with 
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Sir  W.  Paynel,  and  the  replication  took  issue  that  she  did  not 
live  as  an  adulteress  with  the  said  Sir  W.  P.,  wherein  the  bar 
was  held  good,  though  there  was  no  allegation  that  she  left  with 
the  adulterer:  and  it  ought  not  to  be  forgotten  that  Britton, 
whose  book  was  published  immediately  after  the  framing  of  this 
statute,  speaking  of  a  writ  of  dower  brought  against  the  heir  and 
his  guardian,  says,  ''  He  may  say  she  hath  forfeited  dower  of  her 
husband  by  her  adultery;  for  she  went  from  her  husband  to 
another  bed  after  she  had  married  him,  and  so  forfeited  her 
dower."  Now  here  no  mention  is  made  of  a  leaving  of  the 
husband,  either  willingly  or  with  any  particular  person,  but  the 
plea  states  only  in  substance  that  the  wife  was  living  apart  from 
her  husband  in  adultery.  The  authorities,  therefore,  above 
referred  to,  place  the  forfeiture  of  the  dower  upon  the  fact  of 
a  living  from  the  husband  in  adultery,  and  not  upon  the  circum- 
stances attending  the  elopement;  and  as  we  think  the  good  sense 
and  reason  of  the  case  concur  with  these  authorities,  we  hold  the 
proper  construction  of  the  statute  to  be  what  the  words  still  will 
warrant,  that  if  a  woman  leaves  her  husband  with  her  own  free 
will,  and  afterwards  lives  in  adultery,  the  dower  is  forfeited.  We 
therefore  hold  the  plea  in  bar  in  this  case  to  be  sufficient,  and 

give  judgment  for  the  tenant. 

Judgment  for  the  tenant. 


1829. 
Jultf  6. 

[141] 


ZEMBLE  V.   FAEREN.t 

(6  Bing.  141—149 ;  S.  C.  3  Moore  &  Paj-ne,  425;  7  L.  J.  0.  P.  258 ;  S.  C.  at 
Nisi  Prius,  3  Car.  &  P.  623.) 

Liquidated  damageB  cannot  be  reserved  on  an  agreement  containing 
Tarions  stipulations,  of  various  degrees  of  importance,  unless  the  agree- 
ment specify  the  particular  stipulation  or  stipulations  to  which  the 
liquidated  damages  are  to  be  confined. 

Assumpsit  by  the  manager  of  Covent  Garden  Theatre  against 
an  actor,  to  recover  liquidated  damages  for  the  violation  of  an 
engagement  to  perform  at  Covent  Garden  for  four  seasons. 

By  an  agreement  between  the  plaintiff  and  defendant,  the 

t  This  case  has  been  cited  and  nished  by  Willean  v.  Love,  '96,  1 
followed  in  numerous  judgments.  A  Q.  B.  626,  65  L.  J.  Q.  B.  474,  C.  A. 
clue  to  the  train  of  cases  will  be  fur-      — K.  C. 
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defendant  had  engaged  himself  to  act  as  a  principal  comedian  Kemble 
at  Covent  Garden  Theatre  for  four  seasons,  commencing  with  farrek. 
October,  1828,  and  in  all  things  to  conform  to  the  regulations  of 
the  theatre.  The  plaintiff  agreed  to  pay  the  defendant  91.  6«.  6d. 
every  night  on  which  the  theatre  should  be  open  for  theatrical 
performances  during  the  ensuing  four  seasons ;  and  that  the 
defendant  should  be  allowed  one  benefit  night  during  each  season, 
on  certain  terms  therein  specified.  And  the  agreement  contained 
a  clause,  that  if  either  of  the  parties  should  neglect  or  refuse  to 
fulfil  the  said  agreement,  or  any  part  thereof,  or  any  stipulation 
therein  contained,  such  party  should  pay  to  the  other  the  sum  of 
1,00(M.,  to  which  sum  it  was  thereby  agreed  that  the  damages 
sustained  by  any  such  omission, neglect,  or  refusal  should  amount; 
and  which  sum  was  thereby  declared  by  the  said  parties  to  be 
liquidated  and  ascertained  damages,  and  not  a  penalty  or  penal 
sum,  or  in  the  nature  thereof. 

The  breach  alleged  was,  that  the  defendant  refused  to  act 
during  the  second  season ;  and  at  the  trial  the  jury  gave  a  verdict 
for  the  plaintiff  for  750Z.  damages,  subject  to  a  motion  for 
increasing  them  to  1,000Z.,  if  the  Court  should  be  of  opinion  that, 
upon  this  agreement,  *the  plaintiff  was  entitled  to  the  whole  [  *^^^  1 
sum  claimed  as  liquidated  damages. 

WUde,  Serjt.  having  accordingly  obtained  a  rule  nisi  to  that 
effect, 

Spankiey  Serjt.  shewed  cause : 

Upon  this  agreement  the  plaintiff  is  not  entitled  to  recover 
1,000Z.  for  liquidated  damages,  but  only  such  compensation  as  a 
jury  shall  think  fit.  The  rule  is,  that  where  an  agreement  con- 
tains several  stipulations,  some  of  them  touching  matters  of 
great  importance  to  the  parties,  and  others,  matters  of  little  or 
no  importance,  a  covenant  for  liquidated  damages,  generally, 
upon  any  violation  of  the  agreement,  shall  not  be  carried  into 
effect,  however  strong  the  language  may  be.  But  if  the  agree- 
ment consist  only  of  a  single  stipulation,  or  the  covenant  for 
liquidated  damages  be  confined  to  any  specified  breach  or  breaches 
where  the  agreement  contains  more  than  one  stipulation,  such 
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Kkmblk  covenant  is  valid,  and  may  be  enforced.  And  this  is  no  violation 
Fabrkn.  of  the  rule,  that  written  instruments  shall  be  construed  according 
to  the  intention  of  the  parties ;  for  the  parties  must  be  taken  to 
have  overlooked  the  effect  of  their  words,  when  by  a  general 
covenant  for  liquidated  damages,  they  propose  such  an  absurdity 
as  the  payment  of  a  sum  disproportionately  heavy  for  an  omission 
to  observe  the  most  unimportant  part  of  an  agreement. 

For  instance,  it  might  probably  have  been  intended  between 
the  parties  in  this  case,  that  the  defendant  should  forfeit  1,000Z. 
if  he  quitted  Covent  Garden  Theatre,  and  joined  a  rival  establish- 
ment ;  but  it  never  could  have  been  in  the  contemplation  of  the 
parties,  that  he  should  forfeit  1,000Z.  if  he  neglected  to  attend  a 
single  rehearsal,  or  that  the  plaintiff  should  forfeit  1,000{.  if  he 
L  •i^s  ]  omitted  to  pay  the  defendant  the  salary  for  one  night,  *3Z.  6».  8rf. 
But  as  the  stipulation  for  liquidated  damages  is  general,  and 
applies  in  terms  equally  to  the  minutest  as  well  as  the  most 
important  violations  of  the  agreement,  the  Court  has  no  means 
of  determining  to  which  breach  the  parties  meant  it  should  be 
actually  applied,  and  must,  therefore,  leave  it  to  a  jury,  to  ascer- 
tain the  probable  amount  of  damage.  The  leading  case  on  the 
subject  is  Astley  v.  Weldon^j  where  the  manager  of  a  theatre 
sued  an  actress  on  the  breach  of  an  agreement  to  perform.  That 
agreement  also  contained  a  general  stipulation  for  liquidated 
damages  in  terms  as  strong  as  the  present,  and  Heath,  J.  said, 
*'  Where  articles  contain  covenants  for  the  performance  of  several 
things,  and  then  one  large  sum  is  stated  at  the  end  to  be  paid 
upon  breach  of  performance,  that  must  be  considered  as  a  penalty. 
But  where  it  is  agreed  that  if  a  party  do  such  a  particular  thing, 
such  a  sum  shall  be  paid  by  him,  there  the  sum  stated  may  be 
treated  as  liquidated  damages."  Chambre,  J.  said,  ''  There  is 
one  case  in  which  the  sum  agreed  for  must  always  be  considered 
as  a  penalty,  and  that  is,  where  the  payment  of  a  smaller  sum  is 
secured  by  a  larger.  In  this  case  it  is  impossible  to  garble  the 
covenants,  and  to  hold  that  in  one  case  the  plaintiff  shall  recover 
only  for  the  damages  sustained,  and  in  another  that  he  shall 
recover  the  penalty.  The  concluding  clause  applies  equally  to 
all  the  covenants."    And  per  Eldon,  Ch.  J. :  "  There  are  many 

t  5  R.  E.  618  (2  Bos.  &  P.  346). 
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instances  of  the  defendant's  misconduct  which  are  made  the  sub-      Kbmble 
ject  of  specific  fines  by  the  laws  of  the  theatre.    Are  we,  then,  to      fabbev. 
hold  that,  if  the  defendant  happens  to  offend  in  a  case  which  has 
been  so  provided  for  by  those  laws^  she  shall  pay  only  28.  6d.  or 
OS. ;  but  if  she  offend  in  a  case  which  has  not  been  so  provided 
for  she  shall  pay  2002.  ? '' 

That  case  has  been  recognized  in  Street  v.  RigbyA  In  Lmve  [  i**  1 
V.  PeertX  the  contract  had  but  a  single  object,  that  the  defendant 
should  marry  the  plaintiff,  who,  therefore,  recovered  the  liquidated 
damages  provided  by  the  contract.  And  in  Reilly  v.  Jone8%  the 
whole  object  of  the  agreement  was,  that  the  defendant  should 
transfer  to  the  plaintiff  his  interest  in  a  public-house.  Park,  J. 
put  the  judgment  of  the  Court  upon  this  footing.  In  Barton  v. 
Glover j\\  Farrant\.  Olmius,^  and  Cmd€€  v.  BoZton, ft  the  agree- 
ments for  liquidated  damages  were  all  confined  to  some  specific 
breach.  The  Court  has  no  power  to  select  one  out  of  the  various 
stipulations  contained  in  this  agreement,  and  apply  the  liquidated 
damages  to  that.  The  whole  agreement  must  be  taken  together. 
In  Daties  v.  Penton,ll  Baylby,  J.  said,  "We  must  look  at  all 
parts  of  the  instrument,  in  order  to  ascertain  whether  it  was  the 
intention  of  the  parties  that  the  sum  of  500Z.  should  be  a  penalty 
or  Uqoidated  damages.  Now,  where  the  sum  which  is  to  be  the 
security  for  the  performance  of  an  agreement  to  do  several  acts 
will,  in  cases  of  breaches  of  the  agreement,  be  in  some  instances 
too  large,  and  in  others  too  small  a  compensation  for  the  injury 
thereby  occasioned,  that  sum  is  to  be  considered  a  penalty.'' 
HoLROYD,  J. :  '*  We  must  look  to  the  nature  of  the  agreement, 
and  of  the  sum  to  be  paid,  in  order  to  ascertain  whether  the  sum 
which  was  to  secure  the  performance  of  the  agreement  was 
intended  to  be  a  penalty  or  liquidated  damages."  Littledale,  J. : 
''  Since  the  statutes  &  9  Will.  III.  parties  in  framing  agreements 
have  frequently  changed  the  word  "penalty"  for  "liquidated 
damages  "  ;  bat  the  mere  ^alteration  of  the  term  cannot  alter  the  [  *i^^  ] 
nature  of  the  thing ;  and  if  the  Court  see,  upon  the  whole  agree- 
ment, that  the  parties  intended  the  sum  to  be  a  penalty,  they 

+  6  Ves.  815.  H  3  B.  &  Aid.  692. 

t  4  Burr.  2225.  tt  3  Car.  &  P.  240. 

§  25  B.  B.  640  (1  Bing.  302).  tt  30  R.  B.  298  (6  B.  &  C.  216,  9 

Ij  17  B.  B.  601  (Holt,  N.  P.  43).  DowL  &  By.  369). 
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Kbmblb  ought  not  to  allow  one  party  to  deprive  the  other  of  the  benefit 
Fabbbn.  to  be  derived  from  the  statute."  And  in  Randal  v.  Everest,^ 
where  an  agreement  not  under  seal,  for  the  lease  of  a  public  house, 
contained  a  clause  that  the  party  neglecting  to  comply  with  his 
part  of  the  agreement  should  pay  the  sum  of  lOOZ.,  mutually 
agreed  upon  to  be  the  damages  ascertained  and  fixed  on  breach 
thereof,  it  was  held,  that  the  party  making  a  default  was  not 
liable  beyond  the  damages  actually  sustained.  Lord  Tenterden 
laid  it  down,  that  '*  whether  the  term  *  penalty '  or  *  liquidated 
damages '  be  used  in  the  agreement,  a  party  who  claims  com- 
pensation for  default  shall  only  be  allowed  to  recover  what 
damage  he  has  really  sustained."  The  exaction  of  liquidated 
damages  would  be  the  more  severe  in  the  present  instance,  as 
the  plaintiff  has  had  the  benefit  of  the  defendant's  services  for  a 
considerable  proportion  of  the  time  agreed  on  ;  and  it  is  contrary 
to  every  principle  of  contracts,  that  a  party  should  have  per- 
formance pro  tanto,  and  a  penalty  too.  Pothiert  says,  **  I  cannot 
receive  the  whole  of  the  penalty,  and  enjoy  in  part  the  benefit  of 
my  right  of  servitude :  I  cannot,  at  the  same  time,  have  the  one 
and  the  other." 

Wild£,  Serjt.  contra  : 

In  all  cases  the  rule  is,  to  collect  the  intention  of  the  parties 
from  the  language  of  the  agreement,  and  not  to  decide  what  is 
reasonable  or  unreasonable,  for  on  that  no  two  persons  would  be 
found  to  agree.  On  the  contrary,  if  a  contract  be  never  so 
unreasonable,  the  Court  will  sustain  it,  provided  it  appears  clearly 
[  •146  ]  to  have  been  the  intention  of  the  parties  *to  carry  it  into  effect. 
In  Astley  v.  Wcldon,  the  Court  treated  the  question  of  liquidated 
damages  purely  as  a  question  of  intention;  and  Lord  Eldon  said, 
"If  a  party  choose  to  stipulate  for  51.  or  50Z.,  additional  rent, 
upon  every  acre  of  furze  broken  up,  or  for  any  given  sum  of 
money  upon  every  load  of  wood  cut  and  stubbed  up,  I  see  nothing 
irrational  in  such  a  contract;  and  it  appears  to  me  extremely 
difficult  to  apply  with  propriety  the  word  excessive  to  the  terms 
in  which  parties  choose  to  contract  with  each  other."    Although 

t  Moody  &  Malkin,  41.  cap.  3,  art.  3,  pi.  351. 

X  *  *  Traites  des  Obligations, "  part  2, 
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the  sum  fixed  in  the  present  instance  may  appear  somewhat  kehble 
exorbitant,  when  applied  to  slight  violations  of  the  contract,  the  fabbbn. 
parties  probably  fixed  it  on  the  whole  agreement,  on  account  of 
the  difficalty  of  ascertaining  the  damages  in  matters  regarding 
theatrical  performance.  It  would  be  difficult,  if  not  impossible, 
to  prove  the  precise  sum  the  plaintiff  would  lose  by  the  defen- 
dant's neglecting  to  attend  rehearsals,  and  so,  performing  imper- 
fectly the  parts  allotted  to  him,  or  by  his  transferring  his  services 
to  a  rival  establishment.  In  Reilly  v.  Jones,  the  Court  decided 
on  the  ground  that  the  parties  had  one  paramount  object  in  the 
agreement,  and  that  the  defendant  had  violated  the  agreement 
in  respect  of  that  object.  The  paramount  object  between  these 
parties  was,  that  the  plaintiff  should  retain  the  defendant  in  his 
theatre,  and  that  the  defendant  should  not  transfer  his  services 
to  a  rival  establishment ;  the  defendant  has  violated  the  agree- 
ment in  that  respect.  The  language  in  which  the  liquidated 
damages  are  agreed  to  be  paid  is  the  strongest  that  can  be 
employed;  it  manifests  the  clearest  intention  that  the  parties 
shall  abide  by  it ;  and  if  it  be  not  sufficient  to  secure  the  pay- 
ment, there  is  no  language  and  no  contract  by  which  they  can  be 
secured.  Davies  v.  Penton  turned  on  the  circumstance  that  the 
defendant  had  waived  his  right  to  insist  on  liquidated  damages. 

Cur.  adv.  vult. 
Tdidal,  Ch.  J. :  [  147  ] 

This  is  a  rule  which  calls  upon  the  defendant  to  shew  cause 
why  the  verdict,  which  has  been  entered  for  the  plaintiff  for  750Z., 
should  not  be  increased  to  1,000Z. 

The  action  was  brought  upon  an  agreement  made  between  the 
plaintiff  and  the  defendant,  whereby  the  defendant  agreed  to  act 
as  a  principal  comedian  at  the  Theatre  Boyal,  Covent  Garden, 
during  the  four  then  next  seasons,  commencing  October,  1828, 
and  also  to  conform  in  all  things  to  the  usual  regulations  of  the 
said  Theatre  Boyal,  Covent  Garden ;  and  the  plaintiff  agreed  to 
pay  the  defendant  SL  6$.  6d.  every  night  on  which  the  theatre 
should  be  open  for  theatrical  performances,  during  the  next  four 
seasons,  and  that  the  defendant  should  be  allowed  one  benefit 
night  during  each  season,  on  certain  terms  therein  specified. 
And  the  agreement  contained  a  clause,  that  if  either  of  the  parties 

24—2 
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Kbmblb  should  neglect  or  refuse  to  fulfil  the  said  agreement,  or  any  part 
Farreh.  thereof,  or  any  stipulation  therein  contained,  such  party  should 
pay  to  the  other  the  sum  of  1,000!.,  to  which  sum  it  was  thereby 
agreed  that  the  damages  sustained  by  any  such  omission,  neglect, 
or  refusal,  should  amount ;  and  which  sum  was  thereby  declared 
by  the  said  parties  to  be  liquidated  and  ascertained  damages,  and 
not  a  penalty  or  penal  sum,  or  in  the  nature  thereof. 

The  breach  alleged  in  the  declaration  was,  that  the  defendant 
refused  to  act  during  the  second  season,  for  which  breach,  the 
jury,  upon  the  trial,  assessed  the  damages  at  750Z. ;  which 
damages  the  plaintiff  contends  ought  by  the  terms  of  the  agree- 
ment to  have  been  assessed  at  1,000Z. 

It  is,  undoubtedly,  difficult  to  suppose  any  words  more  precise 
or  explicit  than  those  used  in  the  agreement ;  the  same  declaring 
not  only  affirmatively  that  the  sum  of  1,000{.  should  be  taken  as 
[  *148  ]  liquidated  damages,  but  ^negatively  also  that  it  should  not  be 
considered  as  a  penalty,  or  in  the  nature  thereof.  And  if  the 
clause  had  been  limited  to  breaches  which  were  of  an  uncertain 
nature  and  amount,  we  should  have  thought  it  would  have  had 
the  effect  of  ascertaining  the  damages  upon  any  such  breach  at 
1,000Z.  For  we  see  nothing  illegal  or  unreasonable  in  the  parties, 
by  their  mutual  agreement,  settling  the  amount  of  damages, 
uncertain  in  their  nature,  at  any  sum  upon  which  they  may 
agree.  In  many  cases,  such  an  agreement  fixes  that  which  is 
almost  impossible  to  be  accurately  ascertained ;  and  in  all  cases, 
it  saves  the  expense  and  difficulty  of  bringing  witnesses  to  that 
point.  But  in  the  present  case,  the  clause  is  not  so  confined ; 
it  extends  to  the  breach  of  any  stipulation  by  either  party.  If, 
therefore,  on  the  one  hand,  the  plaintiff  had  neglected  to  make  a 
single  payment  of  SI.  6$.  8d.  per  day,  or  on  the  other  hand,  the 
defendant  had  refused  to  conform  to  any  usual  regulation  of  the 
theatre,  however  minute  or  unimportant,  it  must  have  been  con- 
tended that  the  clause  in  question,  in  either  case,  would  have 
given  the  stipulated  damages  of  1,000Z.  But  that  a  very  large 
sum  should  become  immediately  payable,  in  consequence  of  the 
non-payment  of  a  very  small  sum,  and  that  the  former  should 
not  be  considered  as  a  penalty,  appears  to  be  a  contradiction  in 
terms ;  the  case  being  precisely  that  in  which  courts  of  equity 
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have  always  relieved,  and  against  which  courts  of  law  have,  in      Kbhblb 

modem  times,  endeavoured  to  relieve,  by  directing  juries  to  assess      fabbxn« 

the  real  damages  sustained  by  the  breach  of  the  agreement.    It 

has  been  argued  at  the  Bar,  that  the  liquidated  damages  apply 

to  those  breaches  of  the  agreement  only  which  are  in  their  nature 

uncertain,  leaving  those  which  are  certain  to  a  distinct  remedy, 

by  the  verdict  of  a  jury.    But  we  can  only  say,  if  such  is  the 

intention  of  the  parties,  they  have  not  expressed  it ;  but  have 

made  the  clause  relate,  by  express  "^and  positive  terms,  to  all       [  *i^d  ] 

breaches  of  every  kind.     We  cannot,  therefore,  distinguish  this 

case,  in  principle,  from  that  of  Astley  v.  Weldoriy  in  which  it  was 

stipulated  that  either  of  the  parties  neglecting  to  perform  the 

agreement  should  pay  to  the  other  of  them  the  full  sum  of  200Z., 

to  be  recovered  in  his  Majesty's  Courts  at  Westminster.    Here 

there  was  a  distinct  agreement,  that  the  sum  stipulated  should 

be  liquidated  and  ascertained  damages  :  there  were  clauses  in  the 

agreement,  some  sounding  in  uncertain  damages,  others  relating 

to  certain  pecuniary  payments ;  the  action  was  brought  for  the 

breach  of  a  clause  of  an-  uncertain  nature ;  and  yet  it  was  held 

by  the  Court,  that  for  this  very  reason  it  would  be  absurd  to 

construe  the  sum  inserted  in  the  agreement  as  liquidated  damages, 

and  it  was  held  to  be  a  penal  sum  only.    As  this  case  appears  to 

as  to  be  decided  on  a  clear  and  intelligible  principle,  and  to  apply 

to  that  under  consideration,  we  think  it  right  to  adhere  to  it,  and 

this  makes  it  unnecessary  to  consider  the  subsequent  cases,  which 

do  not  in  any  way  break  in  upon  it.     The  consequence  is,  we 

think  the  present  verdict  should  stand,  and  the  rule  for  increasing 

the  damages  be  discharged. 

Rule  discharged. 


CAPEL  AND  Another  v.  BUSZARD  and  Others.  i829- 

^Tune  26. 
(6  Ring.  150—163;  S.  C.  3  Moore  &  Payne,  480;  3  Younge  &  Jervis,  344.)  

[Judgment  of  the  King's  Bench  in  this  action,  Capel  v.  Buszard^     ^kamhm\ 
to  be  reported  in  its  place  with  8  B.  &  C,  affirmed.]  [  iso  ] 
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.1829.  DOE    DEM.    HAMMOND,    PETTY,    MULES,    and 

•^::!L^-  WOODLEY  v.   COOKE  AND  Another. 

f  ^'^*  ^  (6  Bing.  174—181 ;  S.  C.  3  Moore  &  Payne,  411 ;  7  L.  J.  C.  P.  255.) 

In  favour  of  a  defendant  in  ejectment,  who  shewed  no  title  to  the 
premises  sought  to  be  reoovered,  the  Court  would  not  presume  a  sur- 
render of  a  mortgage  term  to  the  owner  of  the  inheritance,  from  the 
circumstance,  that,  in  180*2,  the  Court  of  Chancery  had  decreed  a  sale  of 
the  mortgaged  property  for  the  payment  of  the  money  borrowed,  and 
that  some  sales  had  taken  place  under  the  decree :  But  the  defendant 
had  not  purchased  the  land  in  question  under  the  decree,  and  there  was 
no  evidence  of  any  further  proceedings  in  Chancery. 

This  was  an  action  of  ejectment  brought  upon  several  demises, 
against  Joseph  Cooke  and  John  Newton. 

At  the  trial,  the  jury  found  a  verdict  for  defendant  Newton, 
and  for  the  plaintiff,  against  Cooke,  as  to  so  much  of  the  premises 
as  were  in  his  possession ;  and,  upon  a  motion  being  made  for 
leave  to  set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground 
that  the  legal  estate  was  not  in  any  of  the  lessors  of  the  plaintiff, 
but  was  in  certain  trustees  under  the  will  of  Mr.  Middleditch, 
named  Mangles  and  Taddy,  in  whom  no  demise  was  laid,  the 
facts  were  directed  by  the  Court  to  be  stated  in  a  special  case. 

It  appeared  by  that  case,  that  the  premises  in  question, 
amongst  others,  were  conveyed  by  indentures  of  lease  and 
release  of  August,  1798,  to  the  use  of  Lubbock  and  Clarke,  for 
the  term  of  600  years,  upon  trust  by  mortgage  or  sale  to  raise 
the  sum  of  15,000Z.,  or  so  much  thereof  as  Mr.  Middleditch 
should  by  deed  or  will  direct,  and  subject  thereto,  to  certain  uses 
therein  mentioned,  with  the  ultimate  remainder  in  fee  to  the  use 
[  •176  ]  of  Mr.  *Middleditch  and  his  heirs ;  the  deed  of  release  containing 
a  clause  of  cesser  of  the  said  term  of  600  years,  after  full  payment 
of  the  monies  raised  under  it,  and  of  the  costs  and  expenses  of 
the  trustees.  And  it  appeared  further,  that  by  a  deed  of  assign- 
ment of  the  25th  March,  1794,  Lubbock  and  Clarke  the  trustees, 
by  the  direction  of  Middleditch  who  was  a  party  to  the  same, 
assigned  the  premises  in  question,  amongst  others,  to  Charles 
Hammond,  to  hold  for  the  said  term  of  600  years,  subject  to  a 
proviso  for  redemption  on  payment  of  the  sum  of  6,000i.  and 
interest. 
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It  was  farther  proved  that  Mr.  Middleditch,  by  his  will,  dated      dob  dem. 
in  November,  1798,  devised  all  his  real  estates  to  Mangles  and  «. 

Taddy,  and  their  heirs,  upon  trust,  to  sell  so  much  thereof  as       Cooke. 
was  necessary  to  pay  all  monies  due  upon  mortgage  of  any  part 
of  his  estate,  and  all  his  debts  and  legacies,  and  as  to  the  residue, 
in  trust,  for  the  separate  use  of  his  wife,  her  heirs  and  assigns  ; 
and  that  he  died  in  the  year  1799. 

One  of  the  demises  was  laid  in  the  named*  of  Petty,  Mules,  and 
Woodley,  the  trustees  named  in  the  will  of  Mrs.  Middleditch, 
afterwards  Mrs.  M'Eenzie ;  and  one  other  demise  was  laid  in 
the  name  of  Elton  Hammond,  who  was  the  personal  represen- 
tative of  Charles  Hammond  the  mortgagee. 

The  defendant,  Cooke,  proved,  that  in  1799,  a  suit  was 
instituted  in  the  Court  of  Chancery  tor  carrying  the  will  of 
Mr.  Middleditch  into  eflfect;  in  which  suit,  amongst  other  persons, . 
Charles  Hammond  the  mortgagee  was  a  party,  and  that  by 
certain  decretal  orders  made  in  1801  and  1802,  it  was  ordered, 
(amongst  other  things),  that  monies  should  be  raised  by  sale 
or  mortgage  of  the  estate,  and  that  what  was  found  due 
on  the  mortgage  should  be  paid  to  the  mortgagee,  and  all 
further  directions  and  costs  were  reserved  until  after  sale  of 
the  estates. 

No  evidence  was  given  as  to  any  further  proceedings  in  the  [  176  ] 
Chancery  suit,  nor  was  any  evidence  given  by  Cooke  of  any 
title  to  the  premises  sought  to  be  recovered,  though  it  was  proved 
that  some  sales  took  place  under  the  decree,  and  that  he,  Cooke, 
had  bought  certain  lots,  not  appearing,  however,  to  form  any 
part  of  the  premises  in  question. 

Wilde,  Serjt.  for  the  lessors  of  the  plaintiflf.     *     *     ♦ 

Merewether,  Serjt.  contra :  [  177  1 

There  is  enough  in  the  present  case  to  justify  the  presumption 
of  a  surrender  of  the  term  to  the  owners  of  the  fee.  No  title  is 
shewn  in  the  lessors  of  the  plaintiff.  They  all  claim  ultimately 
under  trustees,  who  took  from  Middleditch  in  trust  to  concur  in 
the  sales  ordered  in  the  suit  in  equity,  to  which  Hammond,  the 
mortgagee,  was  himself  a  party.  *  In  that  suit,  as  long  since  as 
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Doe  dem.      1801,  the  property  is  dealt  with  as  vested  in  Mangles  and  Taddy, 

t,  which  could  not  have  been  the  case  if  the  term  of  600  years  had 

CooKB.       jjQ^  ceased.     There  is,  therefore,  ample  ground  for  presuming 

that  it  had  been  surrendered ;  that  the  mortgage  money  had  been 

paid ;  and  that  the  defendant  purchased  under  the  authority  of 

the  Court. 

Wilde  [in  reply] . 
[  178  ]  Cur.  adv.  vidt. 

TiKDAL,  Gh.  J.  (after  stating  the  case,  as  ante) : 

One  of  the  demises  was  laid  in  the  names  of  Petty,  Mules,  and 
Woodley,  the  trustees  named  in  the  will  of  Mrs.  Middleditch, 
afterwards  Mrs.  Mackenzie,  and  one  other  demise  was  laid  in  the 
name  of  Elton  Hammond,  who  was  the  personal  representative 
of  Charles  Hammond  the  mortgagee. 

It  is  obvious,  therefore,  that  the  objection  taken  by  the 
defendant  Cooke  cannot  prevail,  unless  it  can  be  shewn  that  the 
term  of  600  years  created  in  1794  had  either  ceased  under  the 
proviso  of  cesser,  or  had  been  surrendered  to  the  owners  of 
the  inheritance ;  for  if  the  term  is  still  outstanding,  the  plaintiff 
may  recover  on  the  latter  demise. 

In  order  to  lay  the  foundation  for  a  presumption  that  the  term 
had  so  merged,  the  defendant  Cooke  proved,  that  in  1799  a  suit 
was  instituted  in  the  Court  of  Chancery  for  carrying  the  will  of 
Mr.  Middleditch  into  effect,  in  which  suit,  amongst  other  persons, 
Charles  Hammond,  the  mortgagee,  was  a  party,  and  that  by 
certain  decretal  orders  made  in  1801  and  1802,  it  was  ordered, 
(amongst  other  things,)  that  monies  should  be  raised  by  sale 
or  mortgage  of  the  estate,  and  that  what  was  found  due 
on  the  mortgage  should  be  paid  to  the  mortgagee;  and  all 
further  directions  and  costs  were  reserved  until  after  sale  of 
the  estates. 

No  evidence  was  given  as  to  any  further  proceedings  in  the 
Chancery  suit,  nor  was  any  evidence  given  by  Cooke  of  any  title 
to  the  premises  sought  to  be  recovered :  though  it  was  proved 
that  some  sales  took  place  under  the  decree,  and  that  he,  Cooke, 
[  'HQ  ]  had  bought  *certain  lots,  not  appearing,  however,  to  form  any 
part  of  the  premises  in  question. 
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In  this  state  of  things  the  Court  is  called  upon  to  say  that  the     Dob  dem. 
jury  ought  to  have  presumed  that  the  mortgage  money  was  paid  «. 

off,  and  that  the  term  had  either  ceased  under  the  proviso,  or       Cookb. 
had  been  surrendered  to  the  owners  of  the  inheritance,  so  as  to 
be  now  merged  in  the  legal  estate  vested  in  Mangles  and  Taddy, 
the  trustees  under  Mr.  Middleditch's  will. 

The  question  is,  whether  such  presumption  ought  to  be  made  ? 
and  we  are  all  of  opinion  that,  under  the  circumstances  stated  in 
this  ease,  it  ought  not. 

No  case  can  be  put  in  which  any  presumption  has  been  made, 
except  where  a  title  has  been  shewn  by  the  party  who  calls  for 
the  presumption,  good  in  substance,  but  wanting  some  collateral 
matter  necessary  to  make  it  complete  in  point  of  form. 

In  such  case,  where  the  possession  is  shewn  to  have  been  con- 
sistent with  the  existence  of  the  fact  directed  to  be  presumed, 
and  in  such  cases  only,  has  it  ever  been  allowed. 

Thus,  in  Lade  v.  Halford,\  Lord  Mansfield  declared,  that  he 
and  many  of  the  Judges  had  resolved  never  to  suffer  a  plaintiff 
in  ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own 
trustee  or  a  satisfied  term  set  up  by  a  mortgagor  against  a 
mortgagee,  but  that  they  would  direct  the  jury  to  presume  it 
surrendered.  So,  in  England  v.  Sladeyl  where  the  lessor  of  the 
plaintiff  claimed  under  a  lease  from  John  Pym,  and  it  appeared 
that  the  estate  had  been  devised  by  John  Pym's  father  to 
trustees,  in  trust  to  convey  to  John  Pym  on  his  coming  of  age, 
and  in  the  meantime  for  his  maintenance,  it  was  held,  that, 
though  John  Pym  only  came  of  age  in  1788,  and  the  trial  took 
place  in  March,  1791,  the  jury  might  presume  a  conveyance  *to  [  'iso  ] 
John  Pym  from  the  trustees,  which  it  was  their  duty  to  make, 
and  what  a  court  of  equity  would  have  compelled. 

And  where  the  same  facts  arose  in  the  case  of  Doe  d.  Bowerman 
V.  Syboum,^  Lord  Eenyon  said,  that  in  all  cases  where  trustees 
ought  to  convey  to  the  beneficial  owner,  he  would  leave  it  to  the 
jury  to  presume,  where  such  a  presumption  could  reasonably  be 
made,  that  they  had  conveyed  accordingly,  in  order  to  prevent 
a  just  title  from  being  defeated  by  a  matter  of  form. 

+  Bull.  N.  P.  110.  §  4  E.  E.  363  (7  T.  R.  2). 

I  2  B.  R.  498  (4  T.  R.  682). 
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DoBdem.         Again,  in  Doe  v.  Hilder,^  the  sarrender  of  a  mortgage  term 
V.  was  directed  to  be  presumed  in  favour  of  a  jitdgment-creditor, 

^^^^^^  who  had  seized  the  land  in  question  under  an  elegit  taken  out 
upon  a  judgment  obtained  against  the  owner  of  the  inheritance. 
And,  lastly,  in  Doe  v.  Wright  I  the  presumption  was  in  favour 
of  the  person  who  was  proved  to  be  heir-at-law,  against  the 
defendant  claiming,  but  failing  in  proving  himself  to  be  the  heir. 
In  all  these  cases  the  presumption  has  been  made  in  favour  of 
the  party  who  has  proved  a  right  to  the  beneficial  ownership ; 
the  possession  has  been  consistent  with  the  existence  of  the 
surrender  required  to  be  presumed,  and  has  made  it  not 
unreasonable  to  believe  that  the  surrender  should  have  been 
made  in  fact ;  and  the  presumption  has  been  made  accordingly, 
in  order  to  prevent  justice  from  being  defeated  by  a  mere  formal 
objection. 

But  here  we  are  called  upon  to  declare  the  presumption  ought 
to  have  been  made  in  favour  of  a  person  who  has  proved  no  right 
to  the  possession,  no  title,  no  conveyance ;  a  person  who  stands 
upon  the  mere  naked  possession,  without  any  evidence  how  or 
when  he  acquired  it.  And  what  is  stronger  against  the  defen- 
dant, he  lays  before  the  jury  only  a  partial  statement  of  the 

r  •181  ]  *ground  of  presumption,  for  he  proves  only  the  commencement 
of  the  proceedings  in  equity,  without  shewing  their  termination. 
Under  these  circumstances,  the  Court  think  the  defendant  has  not 
placed  himself  in  a  condition  to  call  for  any  presumption  in  his 
favour,  inasmuch  as,  for  any  thing  that  appears  to  the  contrary, 
the  presumption  which  is  asked  for  would  rather  tend  to  defeat 
than  to  promote  the  ends  of  justice.  We,  therefore,  think  the 
verdict  should  remain  for  the  plaintiffs. 

Postea  to  the  plaintiffs. 
t  21  R.  R.  488  (2  B.  &  Aid.  782).  J  21  R.  R.  461  (2  B.  &  Aid.  710). 
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WILLANS  V.  TAYLOR  i829. 

July  2. 
(6  Bing.  183—190 ;  S.  C.  3  Moore  &  Payne,  350;  7  L.  J.  C.  P.  250;  nom.  jggj 

Taylors.  Willans  (in  error)  2  B.  &  Ad.  845—861.)  jViw.  11. 

In  an  action  on  the  case  for  a  malicious  prosecution,  the  plaintiff  is  to        rTIT 
give  primd  facie  evidence  of  want  of  probable  cause,  which  the  defendant         ^        ^ 
may  rebut,  if  he  can,  by  shewing  the  existence  of  probable  cause. 

Defendant  presented  two  bills  for  perjury  against  the  plaintiff,  but 
did  not  appear  himself  before  the  grand  jury,  and  the  bills  were  ignored. 

He  presented  a  third,  and  on  his  own  testimony  the  bill  was  found. 
This  prosecution  he  kept  suspended  for  three  years,  till  plaintiff,  taking 
the  record  down  to  tnal,  and  defendant  declining  to  appear  as  a  witness, 
although  in  Court,  and  called  on,  plaintiff  was  acquitted  : 

Held,  sufficient  jpriTiui/aWe  evidence  of  want  of  probable  cause. 

Case  for  a  malicious  prosecution.  Willans  had  sued  Taylor, 
and  had  recovered  a  verdict  against  him,  in  an  action  for  treble 
the  amount  of  money  lost  at  play. 

Upon  the  trial  of  this  action  Willans  had  deposed,  among  other 
things,  that  he  had  lost  money  seventeen  times,  and  that  he  had 
played  at  Taylor's  on  Good  Friday. 

Taylor  then  presented  to  the  grand  jury  at  the  Westminster 
Sessions  two  bills  for  perjury  against  Willans,  but  did  not  himself 
appear  before  the  grand  jury,  and  both  the  bills  were  ignored. 

He  then  went  to  the  King's  Bench,  and  having  himself  appeared 
before  the  grand  jury,  a  bill  was  found  in  which  the  chief  assign- 
ments of  perjury  were,  that  Willans  had  not  lost  money  seventeen 
times,  and  that  there  had  been  no  play  on  Good  Friday. 
Willans's  bail  was  refused,  and  he  was  otherwise  harassed. 

This  indictment  was  by  various  means  kept  suspended  for 
three  years,  when  Willans  himself  took  the  record  down  to  trial. 
Taylor  was  present  in  Court,  and  was  called,  but  did  not  appear 
as  a  witness,  and  the  jury,  after  a  short  pause,  acquitted  Willans. 

Willans  then  commenced  against  Taylor  this  action  on  the 
case  for  a  malicious  prosecution ;  and  at  the  trial  before 
Lord  Wynford,  Middlesex  sittings  after  Easter  Term,  the  facts 
above  stated  were  proved  on  his  part. 

Taylor  called  witnesses  to  shew  that  his  house  was  shut  up  on       [  184  ] 
Good  Friday,  and  that  Willans  had  not  lost  money  seventeen 
times. 

Willans,  among  other  witnesses,  had  called  Mr.  Gumey,  the 
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WiLLAKs  short-hand  writer,  to  prove  that  Taylor  was  present  at  the  trial 
Taylob,  of  the  indictment  for  perjury;  but  as  Mr.  Gumey  could  not  speak 
to  that  fact,  he  was  not  examined  on  the  part  of  Willans.  The 
counsel  for  Taylor,  however,  cross-examined  him  at  great  length, 
and  caused  him  to  read  his  notes  of  what  passed  at  that  trial. 
The  learned  Chief  Justice  said  this  evidence  should  go  for 
nothing;  but  he  thought  there  was  not  sufficient  evidence  to 
shew  that  Taylor  had  acted  without  probable  cause,  and  directed 
a  nonsuit. 

Cross,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  absence  of  probable  cause  in  the  prosecution  of 
perjury  was  a  mixed  question  of  law  and  fact,  in  which  it  ought 
to  have  been  left  to  the  jury  at  least  to  find  the  fact ;  and  also  on 
the  ground  that  Mr.  Gumey  had  been  allowed  to  depose  to  the 
testimony  of  witnesses  who  ought  themselves  to  have  been  called. 

Toddy  and  Wilde,  Serjts.  shewed  cause : 

In  order  to  sustain  an  action  like  the  present,  it  must  be  shewn 
that  the  defendant  proceeded  with  malice,  and  without  probable 
cause.  And  it  lies  on  the  plaintiff  to  shew  that  the  defendant 
proceeded  without  probable  cause,  not  for  the  defendant  to  shew 
that  he  had  probable  cause:  SiUton  v.  Johnstoiie,^  Arbuckle  v. 
Taylor. I 

Neither  can  want  of  probable  cause  be  implied  from  evidence 
of  the  most  express  malice.  In  Incledon  v.  Berry^  the  plaintiff 
gave  in  evidence  expressions  of  the  defendant  indicative  of  express 
[  •186  ]  malice,  and  there  *closed  his  case  ;  and  Lb  Blanc,  J.  ruled  that 
some  evidence  (though  under  the  circumstances  slight  evidence 
would  be  sufficient)  must  be  given  on  the  part  of  the  plaintiff  of 
want  of  probable  cause,  before  the  defendants  could  be  called  on 
for  their  defence.  In  Wcdlis  v.  AlpineW  it  was  holden  that  the 
circumstance  of  the  defendant's  not  having  appeared  as  a  witness 
on  the  prosecution  of  the  plaintiff,  and  his  consequent  acquittal, 
was  not  sufficient  to  shew  an  absence  of  probable  cause ;  and  in 

t  1  E.  E.  257  (1  T.  E.  493,  545).  §  1  Camp.  203,  ». 

t  3  Dow,  160.  II  1  Camp,  204,  n. 
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PurceU  V.  Macnainara^  the  same  circumBtances  were  esteemed  Willanb 
insufficient  to  establish  malice.  In  the  present  case  there  is  no  tatlob. 
evidence  to  shew  an  absence  of  probable  cause  for  the  prosecution 
instituted  by  the  defendant.  The  mere  acquittal  of  the  plaintiff 
can  have  no  such  effect,  since  there  may  often  be  great  reason 
for  prosecuting,  although  conviction  be  a  matter  of  uncertainty; 
and  the  circumstance  that  the  jury  hesitated  shews  that  they  at 
least  thought  there  was  some  ground  for  prosecution. 

Cross  : 

Taking  the  law  to  be  as  stated,  here  is  abundant  evidence  of 
want  of  probable  cause ;  and  the  case  should  have  gone  to  the 
jury.  It  would  have  been  sufficient  if  some  only  of  the  charges 
were  malicious,  and  without  probable  cause:  Reed  v.  Taylor, I 
Farmer  v.  Darling.^ 

The  circumstance  that  two  bills  were  ignored  when  the  defen- 
dant did  not  appear;  that  a  bill  was  afterwards  found  on  his 
testimony ;  that  he  declined  to  appear,  though  called,  and  that 
in  the  absence  of  his  testimony  the  jury  acquitted,  are  sufficient 
to  shew  that  no  one  could  make  any  charge  against  the  plaintiff 
but  himself,  and  that  he  had  no  charge  to  make  which  he  dared 
to  *8upport  in  open  Court.  Even  the  evidence  that  Taylor's  [  *iss  ] 
house  was  closed  on  Good  Friday  was  compatible  with  the  state- 
ment of  money  having  been  lost  on  that  day,  as  the  playing  was 
probably  continued  from  the  Thursday  night. 

Andrews,  Serjt.,  on  the  same  side,  was  stopped  by  the 
Court. 

TiNDAL,  Ch.  J. : 

The  rule  must  be  made  absolute.  This  is  an  action  for 
indicting  the  plaintiff  without  probable  cause.  It  is  true,  as 
admitted  on  both  sides,  that,  in  order  to  support  such  an  action, 
there  must  .be  a  concurrence  of  malice  in  the  defendant  and 
want  of  probable  cause.    Malice  alone  is  not  sufficient,  because  a 

t  9  B.  E.  578  (9  East,  157,  361).  §  4  Burr.  1971. 

t  13  E.  E.  701  (4  Taunt.  616). 
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wiLLANB  person  actuated  by  the  plainest  malice  may  nevertheless  have 
Taylor.  &  justifiable  reason  for  prosecution.  On  the  other  hand,  the 
substantiating  the  accusation  is  not  essential  to  exonerate  the 
accuser  from  liability  to  an  action ;  for  he  may  have  had  good 
reason  to  make  the  charge,  and  yet  be  compelled  to  abandon  the 
prosecution  by  the  death  or  absence  of  witnesses,  or  the  difficulty 
of  producing  adequate  legal  proof.  The  law,  therefore,  only 
renders  him  responsible  where  malice  is  combined  with  want  of 
probable  cause.  What  shall  amoimt  to  such  a  combination  of 
malice  and  want  of  probable  cause  is  so  much  a  matter  of  fact  in 
each  individual  case  as  to  render  it  impossible  to  lay  down  any 
general  rule  on  the  subject;  but  there  ought  to  be  enough  to 
satisfy  a  reasonable  man  that  the  accuser  had  no  ground  for 
proceeding  but  his  desire  to  injure  the  accused. 

One  question  has  been  debated  on  the  present  occasion, — Who 
is  to  decide  what  shall  be  esteemed  probable  cause  ?  That  is  a 
question  of  law  for  the  Judge,  as  it  arises  from  the  facts  disclosed ; 
and  if  there  be  any  discrepancy  in  the  testimony,  or  imputations 
[  •187  ]  *on  the  credit  of  the  witnesses,  those  are  matters  for  the  decision 
of  the  jury ;  so  that,  as  in  questions  touching  reasonable  notice 
and  the  like,  the  Judge  must  pronounce  his  opinion  on  the  facts 
when  found  by  the  jury. 

The  other  question  which  has  been  discussed  is.  Who  is  to 
shew  the  absence  of  probable  cause  ? 

The  plaintiff  must  take  the  first  step ;  because  it  is  not  to  be 
presumed  that  any  one  has  acted  illegally.  There  must,  there- 
fore, be  some  evidence  of  want  of  probable  cause  before  the 
defendant  can  be  called  on  to  justify  his  conduct. 

Then,  was  there  evidence  in  the  present  case  sufficient  to  call 
on  the  defendant  to  prove  affirmatively  that  be  had  probable 
cause  for  prosecuting  the  plaintiff? 

I  am  of  opinion  there  was. 

The  first  bills  against  the  plaintiff  at  the  Middlesex  Sessions 
were  thrown  out  when  the  defendant  did  not  appear  before  the 
grand  jury.  Another  was  afterwards  preferred;  the  defendant 
went  before  the  grand  jury,  and  the  bill  was  found.  He  must, 
therefore,  have  thought  himself  an  important  witness  for  the 
Crown.     And  where  the  facts  lie  in   the   knowledge  of  the 
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defendant  himself,  he  must  shew  a  probable  cause.     But  when     Willans 
the  trial  came  on,  although  he  was  in  Court,  he  absented  himself      tatlob. 
just  when  he  ought  to  have  delivered  his  testimony,  and  the 
plaintiff  was  immediately  acquitted.    The  main  facts  in  question 
must  have  been  known  to  the  defendant:  the  plaintiff  had 
originally  sworn  that  he  had  lost  money  to  the  defendant  on 
certain  days.     The  defendant,  however,  did  not  choose  to  submit 
to  examination,  but  left  the  Court  at  the  moment  he  was  about 
to  be  called.    We  must  infer,   therefore,   that  he  had  some 
knowledge  which  he  did  not  choose  to  disclose  ;  and  his  conduct 
on  the  occasion  is  sufficient  prima  facie  evidence  of  want  of 
probable  *cause  to  throw  it  on  him  to  prove  affirmatively  in  the      [  •188  ] 
present  case  that  he  had  probable  cause. 

The  short-hand  writer's  evidence  of  what  the  witnesses  said 
on  the  former  occasion  was  not  admissible.  Testimony  was 
received  in  this  cause  not  on  oath,  and  the  witnesses  themselves 
might  have  been  called.    There  must  be  a  new  trial. 

Park,  J. : 

I  am  of  the  same  opinion.  A  great  deal  of  the  difficulty  of 
these  cases  has  been  removed  by  the  decision  of  Sutton  v.  Johnstone. 
The  true  distinction  was  there  laid  down  by  Lord  Mansfield, 
who  says,  **  The  question  of  probable  cause  is  a  mixed  proposition 
of  law  and  fact.  Whether  the  circumstances  alleged  to  shew  it 
probable  or  not  probable  are  true,  and  existed,  is  a  matter  of  fact ; 
but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law."t  From  that  case  down  to  Davis  v. 
Russelll  the  Courts  have  always  decided  in  the  same  way.  It 
must,  no  doubt,  be  ascertained  whether  or  not  the  jury  beUeve 
the  witnesses ;  but  if  they  do,  and  the  facts  are  found,  the  Judge 
is  to  determine  whether  or  not  they  amount  to  probable  cause. 
Nor  can  there  be  much  difficulty  on  the  question,  who  is  to  offer 
the  first  proof.  Lb  Blano,  J.  said,  in  PurceU  v.  Macnamara, 
''An  action  for  a  malicious  prosecution  cannot,  from  the  very 
nature  of  it,  be  maintained  without  proof  of  malice,  either 
express  or  implied ;  and  malice  may  be  implied  from  the  want 

t  1  K.  E.  at  p.  291  (1  T.  R.  545).  X  30  K.  R.  637  (5  Bing.  354). 
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WiLLAKB  of  probable  cause;  but  that  must  be  shewn  by  the  plamtiff." 
Tatlob.  And,  according  to  all  the  Judges,  that  is  the  law  of  the  land. 
Lord  Ellenborouoh,  indeed,  held  in  Wallis  v.  Alpine,  that  mere 
omission  to  proceed  with  a  prosecution  is  not  sufScient  to 
establish  want  of  probable  cause.  And  Lord  Eenyon  ruled  the 
[  *IS9  ]  same  in  *Syke$  v.  DunharA  But  slight  evidence  is  sufl&cient  to 
throw  on  the  other  side  the  onus  of  shewing  that  there  was 
probable  cause.  And  where,  as  in  the  present  case,  the  facts  lie 
in  the  knowledge  of  the  defendant  himself,  he  must  shew  a 
probable  cause  :  BuUer's  Nisi  Prius,  pp.  18,  14. 

In  the  present  case,  are  all  the  circumstances  together  sufficient 
to  throw  the  burthen  of  proof  on  the  defendant  ? 

He  prefers  bills  against  the  plainti£f,  on  which  he  does  not 
appear  as  a  witness,  and  they  are  thrown  out.  He  prefers 
another  on  his  own  testimony,  and  it  is  found.  He  refuses  the 
plaintiff's  bail ;  suspends  the  proceedings  for  three  years ;  and 
then,  at  the  trial,  absents  himself.  Who  could  explain  the 
testimony  which  induced  the  grand  jury  to  find  the  last  bill  but 
himself?  and  yet  he  disappears,  and  the  plaintiff  is  acquitted. 

The  shorthand  writer's  notes  ought  not  to  have  been  read, 
although  the  learned  Chief  Justice  admitted  they  would  weigh 
nothing.    This  rule,  therefore,  must  be  made  absolute. 

BURROUOH,  J. : 

What  shall  be  deemed  probable  cause  is  in  every  case  a  question 
for  the  Judge.  But  there  is  ground  enough  here  for  granting  a 
new  trial.  The  shorthand  writer's  notes  ought  not  to  have  been 
read  ;  and  when  one  grand  jury  ignored  bills  against  the  plaintiff 
in  the  absence  of  the  defendant,  and  another  found  a  bill  on  his 
testimony,  and  the  plaintiff  was  ultimately  acquitted  on  the 
defendant's  withdrawing  himself  from  the  Court  when  he  ought 
to  have  given  his  testimony,  there  was  enough  to  call  on  him  to 
shew  he  had  probable  cause  for  the  prosecution. 

[  190  ]       Gaseleb,  J. : 

The  chief  question  here  is,  whether  there  was  such  insufficient 
evidence  of  want  of  probable  cause  as  to  warrant  the  learned 
t  13  East,  363,  cited  in  Purcell  v.  Macnamara, 
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Chief  Justice  in  directing  a  nonsuit.  I  think  there  was  not.  A 
first  indictment  against  the  plaintiff  had  failed  for  want  of  the 
defendant's  evidence ;  a  second  had  been  found  on  his  testimony. 
It  must  be  inferred,  therefore,  that  he  was  a  material  witness ; 
and  though  abandoning  a  prosecution  be  not  of  itself  proof  of 
want  of  probable  cause,  yet  where,  as  here,  it  is  persisted  in  for 
three  years,  and  then  dropped  in  the  very  hour  of  trial,  there  is 
strong  ground  for  supposing  that  the  prosecutor  had  no  justifiable 
reason  for  commencing.  The  main  question  here  was  not 
whether  there  had  been  play  on  Good  Friday,  but  whether 
the  plaintiff  had  lost  money  sixteen  times;  on  which  subject 
probably  the  defendant  did  not  like  to  be  examined.  His 
withdrawing  from  the  trial,  and  the  studied  delay  in  hi§  pro- 
ceeding, are  sufficient  to  throw  it  on  him  to  shew  he  had 
probable  cause. 

Rule  absolute. 


WiLLAKS 

Taylob. 
Taylob 

V. 

WiLLANS 

(in  error). 


The  case  having  been  again  tried  before  the  Chief  Justice  of 
the  Common  Pleas,  and  the  same  evidence  substantially  having 
been  given,  the  Chief  Justice  (Tikdal),  in  summing  up  the  facts 
proved  in  the  cause  to  the  jury,  stated  to  them  that  this  action 
was  not  maintainable  merely  on  the  ground  that  the  prosecution 
for  perjury  was  maUcious,  but  that  the  prosecutor  must  be  shewn 
to  have  had  no  probable  or  reasonable  grounds  for  instituting  the 
prosecution ;  that  the  fact,  to  which  he  directed  the  attention  of 
the  jury,  was  the  non-appearance  of  the  prosecutor,  J.  Taylor, 
as  a  witness  on  the  second  indictment ;  that  if  Taylor  did  not 
appear  as  a  witness  from  a  consciousness  in  his  own  mind  that 
he  had  no  evidence  to  give  which  would  support  the  indictment, 
then  the  Chief  Justice  thought  there  was  such  want  of  probable 
cause  for  the  prosecution  as  would  make  the  action  maintainable ; 
but  if  the  jury  thought  that  the  prosecutor's  non-appearance  did 
not  proceed  upon  that  ground,  then  there  was  no  proof  of  the 
want  of  probable  cause,  and  the  jury  should  find  for  the  defen- 
dant. The  jury  found  that  there  was  not  any  reasonable  or 
probable  cause  for  the  said  prosecution,  and  thereupon  gave 
their  verdict  for  the  defendant.    Judgment  having  been  given 
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Tatlob  accordingly,  the  Court  of  King's  Bench,  on  a  bill  of  exceptions, 

WiLLAKs  ^^1^  ^^^^  ^^6  <^^  bftd  ^^^  properly  left  to  the  jury,  and  affirmed 

(in  error),  the  judgment. 


1829.  NEWBURY  V.  AEM8TR0NG. 

JV&r  7 
_*         (6  Bing.  201—203;  S.  C.  3  Moore  &  Payne,  509  ;  8  L.  J.  C.  P.  4 ;  S.  C.  at 

[  201  ]  Nisi  Prius,  Moody  &  Malkin,  389 ;  4  Car.  &  P.  59.) 

**  I  agree  to  be  security  to  you  for  J.  C.  late  in  the  employ  of  J.  P.  for 
whatever  you  may  entrust  him  with  while  in  your  employ,  to  the  amotmt 
of  50/. : "  Held,  that  the  consideration  for  the  guaranty  sufficiently 
appeared. 

Assumpsit  on  the  following  guaranty : 

"  To  Mr.  John  Newbury. 

"  Sir, — I,  the  undersigned,  do  hereby  agree  to  bind  myself 
to  be  security  to  you  for  J.  Corcoran,  late  in  the  employ  of 
J.  Pearson  of  London  Wall,  for  whatever  you  may  entrust  him 
with  while  in  your  employ,  to  the  amount  of  50Z.,  in  case  of 
any  default  to  make  the  same  good. 

"  11th  March,  1828.  "  W.  Armstrong.'' 

A  verdict  having  been  given  for  the  plaintiff  at  the  trial  before 
Tindal,  Ch.  J.,  Middlesex  sittings  after  Trinity  Term,  for  84/., 
which  Corcoran  had  failed  to  account  for  to  plaintiff, 

[  202  ]  Toddy f  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit,  on 

the  ground  that  no  consideration  for  the  defendant's  undertaking 
appeared  on  the  face  of  the  agreement. 

If  Corcoran  were  already  in  the  plaintiff's  employ  at  the  time 
of  the  guaranty,  there  was  an  entire  absence  of  consideration ; 
and  if  he  were  taken  in  consequence  of  the  guaranty,  that  could 
only  appear  by  parol  evidence,  which  it  was  the  object  of  the 
Statute  of  Frauds  tp  exclude  in  such  a  case:  Saunders  v. 
Wakefield,^  Jenkins  v.  Reynolds yl  Lees  v.  Whitconib.^ 

Tindal,  Ch.  J. : 
The  Statute  of  Frauds  requires  that  an  agreement  to  answer 

t  23  R.  R.  409  (4  B.  &  Aid.  595).     J  30  R.  R.  539  (5  Bing.  34). 
X  3  Brod.  &  B.  14. 
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for  the  default  of  another  shall  be  in  writing ;  and  the  word     Nbwbijby 

agreement  has  been  held  to  include  a  consideration,  for  without   abhstbono. 

one  there  is  no  valid  agreement.     The  question  here  is,  whether 

a  consideration  appears  on  this  agreement,  or  is  to  be  collected 

from  it  by  fair  and  necessary  implication  ?    In  my  opinion  the 

consideration  appears.     The  language  is,  **  To  be  security  to  you 

for  J.  Corcoran,  late  in  the  employ  of  J.  Pearson,  for  whatever 

you  may  entrust  him  with  while  in  your  employ."      That  is, 

if  you  will  entrust  one  who  has  left  the  service  of  another. 

The  words  are  all  prospective.     It  may  fairly  be  implied  that 

Corcoran  had  left  one  service,  and  that  the  guaranty  was  given 

in  consideration  of  his  being  taken  into  another.     We  ought  not 

to  be  too  strict  in  the  construction  of  these  instruments ;  for  if 

every  agreement  entered  into  by  a  tradesman  be  so  minutely 

criticised,  it  will  be  necessary  to  resort  to  an  attorney  in  the 

most  common  intercourse  of  life. 

Pabk,  J. : 

I  should  be  sorry  to  depart  from  the  decisions  in  Saunders  v. 
Wakefield  and  Jenkins  v.  Reynolds,  *where  the  principle  estab*  [  •208  ] 
lished  in  Wain  v.  Warlters^  was  unanimously  adhered  to.  The 
question  here  is,  whether  the  consideration  sufficiently  appears 
on  this  instrument  ?  I  think  it  does ;  because  where  the  defen- 
dant undertakes  in  respect  of  one  who  has  lately  been  in  the 
employ  of  another,  for  whatever  the  plaintiff  may  entrust  him 
with,  the  agreement  is  plainly  prospective,  and  in  consideration 
of  the  party's  being  employed  and  entrusted. 

BURROUGH,  J. : 

Whatever  is  necessarily  implied  may  be  taken  to  be  in  the 
instrument.     There  is  no  ground  for  the  objection. 

Gaselee,  J. : 

It  is  clear  that  credit  was  to  be  given  prospectively  to  Corcoran. 
That  is  a  sufficient  consideration. 

Rule  refused. 

t  7  R.  R,  645  (5  East,  10). 

25—2 
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1829  PINERO,  One,  &c.  v.  JUDSON  and  Another. 

(6  Bing.  206—213 ;  S.  C.  3  Moore  &  Payne,  497  ;  8  L.  J.  C.  P.  19.) 

Agreement  for  a  lease,  with  stipulation  for  the  lessee  to  commence 
with  lajong  out  a  considerable  sum  on  the  premises,  (the  lease  to  contain 
certain  specified  covenants,)  *'and  in  the  mean  time,  and  until  such  lease 
shall  be  executed,  to  pay  rent,  and  to  hold  the  same  premises,  subject 
to  the  covenants  above  mentioned :  " 

Held,  to  amount  to  an  actual  demise. 

Use  and  occupation  lies  for  constructive  as  well  as  actual  occupation. 

Assumpsit  for  use  and  occupation  of  a  house  belonging  to  the 
plaintiff  for  one  quarter,  from  Lady-day  to  Midsummer,  1828. 
At  the  last  London  sittings  before  Tindal,  Gh.  J.,  the  plaintiff 
put  in  the  following  agreement : 

Memorandum  of  agreement  made  the  day  of 

1828,  between  Thomas  Wing  Pinero  of  the  one  part,  and 
Charles  Judson  and  Samuel  Cook  of  the  other  part.  The  said 
T.  W.  Pinero,  for  the  considerations  hereinafter  mentioned, 
agrees  to  grant,  seal,  and  execute  unto  the  said  Charles  Judson 
and  Samuel  Cook  a  legal  and  effectual  lease  of  all  that  messuage 
or  tenement  and  premises,  situate,  standing,  and  being,  <bc.  t^ 
hold  the  same,  with  the  appurtenances,  unto  the  said  Charles 
Judson  and  Samuel  Cook,  their  executors,  administrators,  and 
assigns,  from  the  25th  of  March  now  last  past,  for  the  term  of 
five  years,  and  three  quarters  of  another  year,  wanting  ten  days, 
at  and  under  the  yearly  rent  of  80Z.  of  lawful  money  of  Great 
Britain,  to  be  made  payable  quarterly,  on  the  four  most  usual 
days  of  payment  of  rent  in  the  year,  without  making  any  deduc- 
tions or  abatement  out  of  the  same,  &c.,  and  under  and  subject 
to  covenants  by  and  on  the  part  of  the  said  Charles  Judson  and 
Samuel  Cook,  their  executors,  administrators,  and  assigns,  to  pay 
the  said  rent  in  manner  aforesaid,  and  also  the  sewers*  rate  and 
all  other  taxes,  rates,  assessments,  and  impositions  whatsoever 
in  respect  of  the  said  premises,  parliamentary,  parochial,  and 
otherwise  howsoever ;  to  keep  the  premises  in  good  repair, 
(damage  by  fire  only  excepted) ;  to  paint  all  the  outside  wood 
[  ^207  ]  and  iron-work  of  or  belonging  to  the  said  premises  *twice  over  in 
good  oil  colours  every  third  year  of  the  said  term;  and  at  the 
end  of  the  said  term,  to  leave  the  said  premises  in  good  and 
tenantable  repair,  reasonable  use  and  wear  thereof,  and  damage 
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by  fire  in  the  mean  time,  only  excepted.  That  the  said  T.  W.  Pinbbo 
Pinero  shall  have  liberty  to  enter  and  view  the  said  premises,  judbon. 
and  to  give  or  leave  notice  in  writing  thereon  to  repair  all  defects 
and  decays  within  three  months  then  next  following ;  and  that 
the  said  Charles  Judson  and  Samuel  Cook,  their  executors, 
administrators,  and  assigns,  shall  do  all  necessary  repair  in  and 
about  the  premises  (except  damage  by  fire  as  aforesaid).  And, 
further,  that  the  said  Charles  Judson  and  Samuel  Cook,  their 
executors,  administrators,  and  assigns,  shall  not  convert  the  said 
premises  into  a  shop,  or  use  the  same  for  carrying  on  therein 
any  trade  or  business  whatsoever.  And  also  a  proviso  for  re-entry 
on  non-payment  of  rent  or  breach  of  any  of  the  said  covenants. 
The  said  lease  also  to  contain  a  covenant  by  and  on  the  part  of 
the  said  T.  W.  Pinero,  his  executors,  administrators,  and  assigns, 
for  quiet  enjoyment  upon  payment  of  the  said  rent  and  per- 
formance of  the  said  covenants.  And  the  said  Charles  Judson 
and  Samuel  Cook  agree  to  accept  and  take  the  said  lease  of  the 
said  premises  aforesaid  upon  the  terms  aforesaid,  and  to  execute 
a  counterpart  thereof  immediately  upon  the  execution  of  the  said 
lease,  and  to  pay  the  expense  of  preparing  the  said  lease.  And 
in  the  mean  time,  and  until  such  lease  shall  be  made  and  executed, 
t-o  pay  unto  the  said  Thomas  W.  Pinero,  his  executors,  adminis- 
trators, and  assigns,  the  aforesaid  yearly  rent  or  sum  of  80Z.  in 
manner  aforesaid,  and  to  hold  the  same  premises,  subject  to  the 
covenants  above  mentioned.  And  the  said  Charles  Judson  and 
Samuel  Cook  further  agree  to  put  the  said  premises  into  good  and 
tenantable  repair  at  their  own  expense,  and  to  "^complete  all  such  [  *208  ] 
repairs  on  or  before  the  25th  day  of  April  now  next  ensuing. 
And,  lastly,  it  is  hereby  mutually  agreed  between  the  said  parties 
to  this  agreement,  in  case  the  said  Charles  Judson  and  Samuel 
Cook  shall  not  put  the  said  premises  in  such  repair  aforesaid 
within  the  time  aforesaid,  or  if  at  any  time  before  the  said  lease 
shall  be  made  and  executed  any  quarterly  payments  of  the  said 
yearly  rent  of  801.  shall  be  in  arrears,  and  no  sufficient  distress 
be  found  on  the  said  premises,  then,  and  in  either  of  such  cases, 
the  said  T.  W.  Pinero,  his  executors,  administrators,  and  assigns, 
shall  and  lawfully  may  re-enter  upon  the  said  premises,  and 
thereupon  this  agreement  shall  be  absolutely  void  to  all  intents 
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PiKBBo  and  purposes  except  only  as  to  the  recovery  of  the  said  rent 
JiiDsoN.  so  in  arrear,  or  any  satisfaction  for  the  amount  thereof.  In 
witness,  &c. 

No  lease  was  ever  executed. 

The  defendants  proved  a  notice  given  by  them  in  September, 
1827,  of  their  intention  to  quit  at  Lady  Day,  1828,  and  that  in 
fact  they  had  quitted  at  the  latter  period.  It  was  contended  on 
their  behalf,  that  the  instrument  relied  on  by  the  plaintiff  was 
only  an  agreement  for  a  lease,  and  not  an  actual  demise,  and 
that  the  defendants,  as  tenants  from  year  to  year,  had  determined 
their  liability  by  quitting  according  to  notice,  at  Lady  Day,  1828. 

For  the  plaintiff  it  was  insisted,  that  the  instrument  amounted 
to  an  actual  demise,  and  that  the  defendants  were  liable  under 
it  till  Midsummer,  1828.     Verdict  for  plaintiff:  which 

Jones,  Serjt.  now  moved  to  set  aside  and  enter  a  nonsuit 
instead,  on  the  ground  urged  at  the  trial,  and  also  on  the  ground 
that  the  defendants  not  having  been  in  actual  occupation  for  the 
quarter  in  dispute,  the  form  of  action  was  wrong. 
[•209]  The  Court  must  construe  the  instrument  according  to  *the 

intention  of  the  parties,  to  be  collected  from  it :  Doe  d.  Coore 
V.  Clare,\  Tempest  v.  Rawlings  ;l  and  where  there  is  a  stipula- 
tion for  a  lease  in  future,  it  is  manifest  the  parties  cannot  con- 
template any  present  demise.  Such  was  the  inference  drawn 
from  the  stipulation  for  a  lease  in  Goodtitle  v.  Way  ;^  and  such 
was  the  inference  always  drawn,  till  the  case  of  Poole  v.  Bentley 
was  decided.  That  case,  however,  turned  on  the  stamp  laws, 
and  is  distinguishable  from  the  present  in  the  circumstance,  that 
though  there  was  a  stipulation  for  a  lease,  there  was  also  an 
actual  demise  per  verba  de  prcesentiy  which  is  wanting  here.  If 
such  words  could  be  supplied,  the  applications  which  are  fre- 
quently made  to  courts  of  equity  for  a  lease  pursuant  to  an 
agreement,  would  be  unnecessary. 

In  Doe  d.  Jackson  v.  Ashburner^  it  was  established,  that  the 
Courts  will  consider  these  instruments  as  agreements  for  demises, 

t  2  T.  E.  739.  II  12  East,  168. 

i  13  East,  18.  f  5  T.  R.  163. 

§  1  T.  R.  735. 
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and  not  as  actual  demises,  where  such  can  be  collected  to  have       Pikibbo 
been  the  intention  of  the  parties ;  and  in  Morgan  v.  BisseU^  and      judson. 
Dunk  v.  Hunter ^l  the  circumstance  that  a  future  lease  was 
stipulated  for  was  deemed  conclusive  against  the  implication  of 
any  present  demise. 

But  at  all  events,  as  the  defendants  did  not  actually  occupy, 
they  should  have  been  proceeded  against  in  some  other  form  of 
action.  Assumpsit  for  use  and  occupation  only  lies  where  the 
party  has  actually  occupied.  And  therefore,  a  husband  has  been 
holden  not  liable  in  this  form  of  action  in  respect  of  premises 
occupied  by  his  wife  dum  sola:  Richardson  v.  Hall.^  In  Naish 
V.  Tatlock,,  Eyre,  Ch.  J.  says,  "The  statute  meant  to  *provide  [  •210  ] 
an  easy  remedy  in  the  simple  case  of  actual  occupation,  leaving 
other  more  complicated  cases  to  their  ordinary  remedy." 

TiNDAL,  Ch.  J. : 

This  is  an  action  in  which  the  plaintiff  seeks  to  recover  for  the 
use  and  occupation  of  his  premises  for  one  quarter  of  a  year  ending 
at  Midsummer,  1828;  and  the  question  is,  whether  the  defen- 
dants' tenancy  subsisted  during  that  period.  If  the  instrument 
on  which  the  plaintiff  relies  be  a  lease,  it  did  :  if  that  instrument 
be  an  agreement  without  any  actual  demise,  it  did  not,  a  notice 
having  been  given  by  the  defendant  to  determine  the  holding  at 
Lady  Day,  1828.  Is  this  instrument,  then,  to  be  interpreted  as 
a  lease  or  an  agreement  for  a  lease?  The  law  is  well  settled, 
that  where  there  is  any  doubt  as  to  the  operation  of  the  contract* 
the  Court  must  endeavour  to  discover  the  intention  of  the  parties 
from  the  contents  of  the  instrument ;  and  if  we  see  a  paramount 
intention  that  the  instrument  shall  operate  as  a  lease,  we  must 
hold  it  to  be  such,  although  it  may  contain  conflicting  expres- 
sions. We  think  this  instrument  must  be  taken  to  operate  as  a 
lease.  It  is  true,  the  parties  contemplate  a  formal  lease  in  future, 
and  if  that  were  the  only  stipulation  there  might  be  some  diffi- 
culty, although  it  is  to  be  observed,  that  the  term  is  to  begin  at 
once.  But  when  we  come  to  the  latter  words  of  the  agreement, 
that  until  the  lease  is  executed  the  parties  are  to  stand  in  the 

t  3  Taunt.  65.  §  1  Brod.  &  B.  50. 

t  24  B.  E,  390  (5  B.  &  Aid.  322.)  1|  3  E.  H.  at  p.  388  (2  H.  BL  323), 
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PiNEBo  same  relation  as  if  it  had  been  executed,  there  is  no  longer  any 
JuDsoN.  room  for  doubt.  The  defendants  are  to  hold  according  to  cove- 
nants, some  of  which  are  inconsistent  with  a  tenancy  from  year 
to  year :  as  that,  to  paint  once  in  three  years  ;  and  that,  for  the 
tenant's  putting  the  premises  in  repair  before  he  commences  his 
occupation.  These  covenants  would  be  unreasonable  for  a  tenant 
from  year  to  year,  but  reasonable  and  usual  for  a  tenant  who 
takes  a  term. 

[  211  ]  It  was  no  doubt  meant  that  there  should  be  a  formal  lease, 

but  that  the  tenant  should  hold  in  the  mean  time  under  a  demise, 
upon  the  same  terms  as  if  that  lease  had  been  executed ;  and  it 
is  for  his  interest  that  the  instrument  should  receive  such  a 
construction,  because  it  is  attended  with  greater  certainty. 

The  disposing  of  the  first  objection  puts  an  end  to  the  second ; 
for,  according  to  the  statute,  if  he  holds  or  occupies,  he  may  be 
sued  in  an  action  for  use  and  occupation,  and  we  find  that  he 
holds. 

Pabk,  J. : 

We  must  look  to  the  instrument  to  see  what  was  the  intention 
of  the  parties.  Considering  that  the  plaintiff  is  an  attorney,  who, 
professionally,  would  wish  to  draw  deeds,  the  object  of  'the  stipula- 
tion seems  to  have  been  to  secure  him  a  little  employment  in 
that  way ;  for,  till  the  deed  was  executed,  the  parties  were  to 
bold  in  the  same  way  as  under  the  deed.  That  part  of  the  agree- 
ment removes  any  doubt,  **  And  until  such  lease  shall  be  made 
and  executed,  to  pay  to  the  said  T.  W.  Pinero,  his  executors, 
administrators,  and  assigns,  the  aforesaid  yearly  rent,  and  to 
hold  the  same  premises  subject  to  the  covenants  above  men- 
tioned." The  defendants  adopt  all  of  them,  and  they  are  incon- 
sistent with  a  holding  from  year  to  year,  especially  those  for 
repairing  before  entering  on  possession,  and  for  painting  every 
three  years.  Our  decision  will  be  conformable  with  what  was 
laid  down  by  Lord  Ellenborough  in  Poole  v.  Bentley,  "  that  the 
intention  of  the  parties,  as  declared  by  the  words  of  the  instru- 
ment, must  govern  the  construction."  And  he  there  was  led, 
from  the  covenant  to  lay  out  money,  to  draw  an  inference  like 
that  which  we  have  drawn  in  the  present  case  from  the  covenant 
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to  paint.  The  tenant  was  to  do  that  in  the  first  four  years,  Pinebo 
which  was  inconsistent  with  a  tenancy  from  year  to  year.  There  Judson. 
is  nothing  in  the  second  point. 

BURROUOH,  J. :  [  ^^^  1 

We  should  overturn  Poole  v.  Bentley,  which  is  good  law,  if  we 
were  to  hold  this  not  to  be  a  demise.  The  other  point  is  quite 
clear.  This  is  such  a  holding  as  entitles  the  plaintiff  to  sue  in 
an  action  for  use  and  occupation.  Actual  occupation  is  not 
necessary;  legal  possession  is  sufficient ;  and  the  plaintiff  had 
possession  enough  to  sue  in  trespass. 

Gasbleb,  J. : 

It  is  time  that  questions  of  this  sort  should  be  set  at  rest.  The 
decisions  are  conflicting,  but  Poole  v.  Bentley  rests  on  a  sound 
principle.  There  is  a  material  distinction  between  Doe  v.  Ash- 
burner  and  Poole  v.  Bentley.  Ashhubst,  J.  says,  in  the  former 
case,  "  I  entirely  agree  to  the  position,  that  whether  an  agree- 
ment of  this  kind  shall  or  shall  not  be  considered  as  a  lease, 
ought  to  depend  on  the  intention  of  the  parties,  which  must  be 
collected  from  the  words  of  the  agreement,  and  from  collateral 
circumstances.  Where  the  words  are  de  praaenti,  '  I  demise,' 
iSlC,  or  an  agreement,  that '  the  party  shall  hold  and  enjoy,'  and 
the  party  is  immediately  put  into  possession,  the  landlord  shall 
not  afterwards  turn  him  out  of  possession,  and  say  that  it  was 
not  a  present  demise ;  for  the  permitting  the  party  to  enter,  is 
strong  evidence  to  shew  that  the  landlord  intended  to  give  a 
present  interest.  But  where  the  words  themselves  do  not  neces- 
sarily imply  it,  and  where  possession  is  not  given,  and  there  is 
no  other  act  to  manifest  such  intention,  then  it  is  merely  an 
executory  contract.  Now,  here  the  words  themselves  import  an 
executory  agreement ;  for  the  words  '  shall  enjoy  '  are  followed 
by  '  I  engage  to  give  him  a  lease,'  and  '  I  will  purchase  land,  &c., 
to  be  added  to  the  rest,'  &c.  And  the  smallness  of  the  quantity 
of  land  to  be  purchased  and  added  to  the  rest  cannot  vary  the 
case ;  because  the  whole  depends,  not  on  what  was  granted  at 
the  time  but  on  what  was  to  be  granted  afterwards.  Besides,  the 
*rent  is  agreed  upon  at  all  events,  and  if  this  were  construed  to       [  *213  ] 
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PiNEBo  be  a  lease,  the  landlord  would  have  a  right  to  distrain  for  the 
JuDsoN.  whole  rent,  although  the  addition  were  not  afterwards  made  by 
the  purchase,  and  the  only  remedy  left  to  the  tenant  would  be 
by  an  action  at  law  or  a  bill  in  equity."  In  Pook  v.  BentUy, 
there  was  nothing  to  be  added  on  the  part  of  the  lessor  subse- 
quently to  the  agreement,  as  in  Doe  v.  Aahburner.  I  think  a 
court  of  equity  would  not,  as  the  counsel  for  the  defendant  has 
contended,  although  there  be  an  actual  demise,  not  under  seal, 
refuse  to  order  a  more  formal  conveyance.  But  the  rule  in  Poole 
V,  Bentley  and  Barry  v.  Nugent  +  ought  to  be  followed  here.  As 
to  the  second  point,  parties  have  been  repeatedly  held  liable  in 
actions  for  use  and  occupation,  although  there  has  not  been  an 
actual  occupation  for  the  whole  of  the  time  in  respect  of  which 

the  actions  have  been  brought. 

Rule  refused. 


1829.  SAUNDERS   V.  MILLS. J 

!!l-"'  (6  Bing.  21Ji— 224  ;  S.  C.  3  Moore  &  Payne,  520 ;  8  L.  J.  C.  P.  24.) 

[  213  J  ^  statement  in  a  newspaper  of  the  circumstances  of  a  cause  tried  in 

a  court  of  justice,  given  as  from  the  mouth  of  counsel,  instead  of  being 
accompanied  or  corrected  by  the  evidence,  is  not  such  a  report  of  the 
proceedings  of  a  court  of  justice,  as  a  newspaper  is  privileged  to  publish. 
In  mitigation  of  damages,  the  defendant  was  allowed  under  the 
general  issue  to  shew  that  he  copied  this  statement  from  another  news- 
paper, but  was  not  allowed  to  shew  that  it  had  appeared  concurrently 
in  several  other  newspaper8.§ 

Libel.  At  the  trial  before  Tindal,  Ch.  J.,  Middlesex  sittings 
after  Trinity  Term,  the  defendant,  the  editor  of  a  newspaper, 
admitted  the  publication  of  the  matter  complained  of,  which 
was  as  follows  :  **  Extraordinary  charge  of  poaching.  At  the 
Gloucester  Assizes  an  action  was  brought  by  Lord  De  CliflFord 
[  •214  ]  against  Mr.  Saunders,  *an  attorney  of  Bristol,  and  two  other 
persons,  under  these  extraordinary  circumstances,  as  stated  by 
the  counsel  for  the  prosecution.  The  defendant  had  taken  a 
cottage  on  the  border  of  Lord  De  Clifford's  preserves,  where  he 

t  5  T.  B.  165,  n.  Curry  v.  Walter,  4  R.  R.  717.— R.  C. 

X  Cited  by  Kay,  J.  in  Kimber  v.  §  As  to  the  latter  point  see  now 

Pres8  Asaoctatimi,  *93,  1  Q.  B.  65,  62  R.   S.   C.   Ord.    XXXVI.    r.  37.— 

L.  J.  Q.  B.  D.  152.     And  see  note  to  K,  C. 
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kept  a  regular  poaching  establishment.  Fair  sporting  was  out  Sattndebs 
of  the  question,  for  it  appeared  that  the  defendant  used  to  turn  mills. 
out  his  dogs  in  the  night,  when  they  did  much  mischief  on  the 
neighbouring  estate.  In  consequence  of  this  Lord  De  Clifford 
gave  orders,  that  all  dogs  caught  on  his  manors  should  be  brought 
into  the  kennel,  and  there  kept  till  they  were  claimed.  It 
happened  that  a  greyhound  of  the  defendant's  was  found  in  one 
of  Lord  De  Clifford's  fields,  and  was  taken  to  the  kennel  to  wait 
its  being  claimed  by  the  owner,  as  it  was  not  certainly  known  to  be 
a  dog  of  the  defendant's.  Instead  of  writing  to  Lord  De  Clifford 
to  have  the  dog  delivered  up,  the  defendant  went  with  two  other 
persons,  on  the  22nd  of  October,  and  having  broken  open  the 
door  of  Lord  De  Clifford's  dog-kennel,  he  rescued  the  dog.  These 
parties  came  the  next  day  to  dig  up  the  body  of  a  dead  dog.  Mr. 
Saunders  had  a  horse  pistol,  and  then  insulted  Lord  De  Clifford's 
servant;  and  Mr.  Saunders  challenged  one  of  the  keepers  to 
fight.  The  actual  injury  to  the  kennel  door  was  not  much, 
but  damages  were  sought  to  be  recovered,  which  would  teach 
the  defendant  to  behave  more  correctly  for  the  future.  The 
defence  was,  that  the  defendant  had  done  no  more  than  was 
necessary  for  the  recovery  of  his  dog,  and  that  another  dog  of  his 
having  been  shot  by  one  of  Lord  De  Clifford's  keepers,  and 
buried,  they  merely  went  on  the  second  day  to  dig  up  the  body 
of  that  dog,  and  bring  it  away.  Mr.  Justice  Park  said,  that  the 
amount  of  damages  was  not  necessarily  limited  to  the  actual 
damage  done  to  the  door  of  the  dog-kennel ;  but  still  he  thought 
the  jury  should  give  just  such  damages  as  would  not  be  very 
injurious  *to  the  defendant's  pocket,  but  yet  such  as  might  have  [  •216  ] 
the  effect  of  making  him  mend  his  ways,  and  behave  with  more 
propriety  in  future.  Verdict  for  the  plaintiff,  damages  501. 
Mr.  Justice  Park:  I  shall  certify  for  the  special  jury.  If  the 
defendant  dismisses  his  gamekeepers,  he  will  soon  pay  up  the 
damages." 

He  then  proved  that  it  was  copied  in  substance  from  the 
OhBerver  newspaper,  and  proposed  to  give  evidence  that  many 
other  journals  had  published  the  same  statement.  This  evidence 
the  learned  Chief  Justice  rejected. 

The  plaintiff  in  reply,  put  in  a  letter  written  by  the  defendant 
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Sausdebs     to  the  plaintiflf,  in  answer  to  an  application  from  the  latter  for  an 
Mills.       explanation  of  the  first  statement,  which  contained  an  explanation, 
but  in  language  which  (as  it  was  contended  on  the  part  of  the 
plaintiff)  conveyed  a  sneer  also. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  50Z.  damages. 

Liidloit\  Serjt.  moved  for  a  new  trial,  on  these  grounds, 
1st,  The  publication  appearing  on  the  face  of  it  to  be  a  report  of 
a  trial  in  a  court  of  justice,  was  prima  facie  a  privileged  publica- 
tion, and  the  plaintiff  ought  to  have  given  some  evidence  of 
malice,  instead  of  relying  on  the  naked  fact  of  publication. 
Curry  v.  Walter\  has  established  the  lawfulness  of  such  reports ; 
and  in  R.  v.  Wright/^  Lawbence,  J.,  said  '*  It  has  been  said  that 
the  publication  of  the  proceedings  of  courts  of  justice,  when 
reflecting  on  the  character  of  an  individual,  is  a  libel ;  to  support 
which  position,  the  case  of  Waterjield  v.  The  Bishop  of  Chichester^ 
has  been  cited ;  but  on  examining  that  case,  it  appears  that  the 
charge  there  was,  that  the  plaintiff  had  not  published  a  true 
[  ^216  ]  account :  therefore  I  *do  not  think  that  case  establishes  the 
proposition,  to  support  which  it  was  cited ;  and  I  am  not  aware 
of  any  authority  that  does  support  it.  The  proceedings  of  courts 
of  justice  are  daily  published,  some  of  which  highly  reflect  on 
individuals ;  but  I  do  not  know  that  an  information  was  ever 
granted  against  the  publishers  of  them.  Many  of  these  pro- 
ceedings contain  no  point  of  law,  and  are  not  published  under 
the  authority  or  sanction  of  the  Court,  but  they  are  printed  for 
the  information  of  the  public." 

The  courts  of  justice  are  open  to  all  who  are  able  to  attend, 
and  it  can  scarcely  be  unlawful  for  a  man  to  read  that  which  it 
would  be  lawful  for  him  to  hear.  Beports  of  what  passes  in  those 
Courts,  afford  the  most  instructive  moral  lessons  to  the  people, 
and  it  would  be  inexpedient  in  any  way  to  impede  the  circulation 
of  them. 

The  result  of  all  the  decisions,  as  it  may  be  collected  from 
Bromage  v.  Prosser^W  is,  that  where  matter  published  is  on  the 
face  of  it  libellous  without  excuse,  the  defendant  must  either 

t  4  E.  R.  717  (1  Bo8.  &  P.  525).  §  2  Mod.  118. 

t  4  R.  R.  649  (8  T.  R.  293).  28  R.  R.  241  (4  B.  &  C.  247). 
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shew  its  truth,  or  otherwise  make  out  his  own  justification ;  but     Saunders 
where  it  appears  to  be  a  privileged  communication,  or  a  publi-       mills. 
cation  of  what  has  passed  in  a  court  of  justice,  the  plaintiff  must 
shew  its  untruth,  and  the  motive  of  the  publisher. 

The  defendant  here  has  cautiously  qualified  his  statement,  and 
divested  it  of  its  sting,  by  giving  it  only  as  the  speech  of  counsel. 

2ndly,  Evidence  ought  to  have  been  admitted  that  the  same 
statement  was  made  in  other  journals,  not  by  way  of  justification, 
but  in  mitigation  of  damages.  In  Lord  Leicester  v.  Walter ^\ 
the  defendant  was  allowed  to  prove  under  the  general  issue,  in 
mitigation  of  ^damages,  that  before  and  at  the  time  of  the  publi-  [  *2i7  ] 
cation  of  the  libel,  the  plaintiff  was  generally  suspected  to  be 
guilty  of  the  crime  thereby  imputed  to  him,  and  that  on  account 
of  this  suspicion,  his  character  had  not  been  lowered  by  the  libel. 

So,  in V.  Moor^l  in  an  action  of  slander,  for  imputing  to 

plaintiff  a  specific  charge  of  unnatural  practices,  the  declaration 
containing  the  usual  allegations  of  good  fame,  &c.  the  defendant 
was  allowed  upon  cross-examination  to  ask  the  plaintiff's  witness 
whether  he  had  not  heard  in  the  neighbourhood  reports  that  the 
plaintiff  had  been  guilty  of  such  practices.  In  Wyatt  v.  Oore,% 
it  was  holden,  that  in  an  action  on  a  libel,  to  which  the  general 
issue  was  pleaded,  and  there  was  no  justification,  the  defendant 
might  give  in  evidence,  in  mitigation  of  damages,  not  only  that 
there  were  rumours  and  reports  (of  the  same  tenour  as  the  libel) 
previously  current,  but  that  the  substance  of  the  libellous  matters 
had  been  published  in  a  newspaper. 

Srdly,  The  damages  were,  at  all  events,  excessive,  the  defendant 
having  guarded  his  narrative,  by  giving  it  as  the  statement  of 
counsel,  and  having  reprinted  it  from  another  journal  as  part  of 
the  current  news  of  the  day. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  rule  for  a  new  trial  ought  not  to  be 
granted.  The  learned  Serjeant  has  put  his  motion  on  three 
distinct  grounds.     The  first  is,  that  the  plaintiff  did  not  go  far 

t  2  Camp.  251.    [Overruled  8coU         %  1  M.  &  S.  284. 
V.  SamjMW  (1882)  8  Q.  B.  D.  491,  51  §  Holt,  X.  P.  299. 

L.  J.  Q.  B.  380.] 
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SAuin>Bit8  enough  in  his  evidence,  and  ought  to  have  proved  that  the 
Mills.  publication  was  an  incorrect  report  of  what  had  occurred,  or  that 
the  defendant  had  been  influenced  by  express  malice  in  making 
the  publication ;  secondly,  that  evidence  in  mitigation  of  damages 
was  improperly  rejected;  and,  thirdly,  that  the  damages  were 
[  •218  ]  excessive.  With  respect  *to  the  first,  that  which  I  am  about  to 
say  will  not  interfere  with  the  generally  received  doctrine,  that 
newspapers  and  other  publications  which  narrate'  what  passes  in 
courts  of  justice  are,  to  a  certain  extent,  privileged.  No  one  can 
read  their  accounts  of  judicial  proceedings  without  being  sensible, 
that,  on  several  occasions,  they  do,  to  a  great  extent,  serve  the 
cause  of  public  justice.  They  ought,  therefore,  to  be  privileged ; 
but  their  privilege  must  be  restrained  to  occasions  in  w^hich  they 
publish  fairly  what  passes  in  the  Court.  Now  it  is  impossible  to 
read  the  report  in  this  cause  without  seeing  that  the  publication 
is  ex  parte,  and  is  not  a  fair  and  candid  publication  of  what  took 
place  in  the  Court  at  Gloucester.  The  report  itself  begins  by 
professing  to  give  an  account  of  the  action,  as  arising  under 
*'  these  circumstances,  as  stated  by  the  counsel  for  the  prosecu- 
tion." It  therefore  does  not  even  profess  to  be  an  account  taken 
from  the  evidence  given  at  the  trial,  nor  even  to  be  an  account 
taken  from  counsel's  statement  but  afterwards  corrected  by  the 
evidence  given  in  the  cause.  Every  body  knows  that  the  state- 
ment of  a  counsel  is  ex  parte,  and  that  he  is  often  instructed  to 
make  allegations  which  it  is  afterwards  impossible  to  support  in 
proof.  Would  it  be  either  safe  or  proper,  that  after  a  cause  has 
been  tried,  a  statement,  which  the  evidence  has  not  at  all 
supported,  should  be  published  in  a  newspaper  ;  and  then  merely 
because  that  statement  had  been  made  by  a  counsel,  it  should  be 
held  to  be  privileged  ?  Ought  such  a  publication  to  be  considered 
a  fair  report  of  what  had  passed  in  Court,  although  the  evidence 
afterwards  given  might  not  only  not  support,  but  might  even  to 
some  extent  contradict  it?  Ought  such  a  publication  to  be 
privileged  ?  I  conceive  not ;  and  I  think  that  such  will  not  be 
held  to  be  the  law  of  the  land.  On  the  face  of  this  report,  it  is 
[  •219  ]  not  a  fair  account  of  the  trial.  It  begins  by  saying  that  it  *is 
a  report  of  the  statement  of  counsel,  and  it  then  goes  on  to  say, 
that  the  defendant  took  a  cottage  in  the  neighbourhood  of  Lord 
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I>6  Clifford's  preserves,  where  he  kept  up  a  regular  poaching  Saukdxbs 
establishment.  No  man  can  believe  that  this  is  the  language  of  mills. 
any  witness — it  can  only  be  the  language  of  counsel  in  aggrava- 
tion of  the  case  he  is  called  on  to  support  on  the  part  of  his 
client.  The  account  says  fair  sporting  was  out  of  the  question, 
for  the  defendant  was  in  the  habit  of  turning  out  his  dogs  at 
night,  when,  as  it  appeared,  they  did  much  mischief  to  the 
neighbouring  estates.  In  that  part  of  the  report  it  evidently 
changes  its  character,  and  goes  into  the  evidence,  for  it  was  only 
in  the  evidence  that  this  circumstance  could  have  **  appeared." 
The  defendant  has,  besides,  mixed  up  with  the  general  allegations 
of  the  counsel  for  the  then  plaintiff,  a  statement  of  the  conse- 
quences ;  for  he  goes  on  to  say,  that  in  consequence  of  these 
things,  Lord  De  Clifford  ordered  all  the  dogs  found  on  his  manor 
to  be  taken  to  his  kennel  and  kept  there  till  claimed.  So  far  this 
report  is  of  a  statement  made  on  the  part  of  the  plaintiff  at  that 
trial.  We  come  now  to  the  report  of  the  defence :  and  it  would 
be  thought,  that  if  this  pretended  to  be  a  fair  report,  the  defence 
would  be  set  out  with  at  least  the  same  degree  of  exactness  and 
accuracy.  This  certainly  would  have  been  done  in  a  fair  account 
of  the  transaction.  Instead  of  this,  there  is  only  a  dry  observa- 
tion or  two  of  counsel,  and  then  comes  the  charge  of  the  learned 
Judge ;  and  in  giving  that,  the  defendant  has  singled  out  more 
particularly  that  which  bears  unfavourably  on  the  conduct  of  the 
present  plaintiff.  I  ask  again,  whether  any  one  can  say  that 
this  is  a  fair  account  of  the  proceeding  ?  and  that  question  I  put 
to  the  jury,  when  I  left  it  to  them  to  say  whether,  on  the  face  of 
this  account,  it  was  or  was  not  fairly  given?  Without  at  all 
breaking  in  *upon  the  supposed  principle  or  right  possessed  by  |-  •220  ] 
the  editors  of  newspapers  of  communicating  to  the  public  the 
proceedings  in  courts  of  justice,  I  did  not  think,  nor  did  the  jury 
believe,  that  the  account  in  this  case  was  fairly  given,  or  even 
imported  to  be  so.  This  disposes  of  the  first  ground  of  the  motion. 
The  second  is  as  to  the  rejection  of  the  evidence  of  publication  in 
other  newspapers.  It  appeared  to  me,  that  as  there  was  no 
justification  or  excuse  upon  the  record,  I  had  gone  to  the  full 
length  in  allowing  the  Observer,  from  which  the  libel  had  been 
copied,  to  be  put  in  evidence.     That  evidence  might  weigh  with 
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saundbbs  the  jury,  as  shewing  there  was  less  of  malice  than  if  the  defen- 
MiLLs.  dant  had  been  the  original  composer  of  this  libel,  and  so  far  he 
had  the  benefit  of  it ;  but  I  think  I  was  justified  in  declining  to 
receive  evidence  of  a  similar  publication  having  been  made  in 
other  newspapers.  As  to  the  question  of  damages,  that  is  one 
which  at  all  times  it  is  the  peculiar  province  of  a  jury  to  deter- 
mine ;  and  it  is  only  when  the  damages  are  excessive  and  exorbi- 
tant to  all  common  understandings  that  the  courts  feel  themselves 
called  on  to  interfere.  Evidence  was  given  of  the  apology  which 
the  defendant  offered  to  insert;  and,  probably,  the  jury  might 
think  that  the  nature  of  the  apology  was  such  as  to  add  a  degree 
of  bitterness  to  the  original  libel.  I  see  no  reason,  under  all 
these  circumstances,  to  object  to  the  amount  of  the  damages. 

Park,  J. : 

I  am  of  the  same  opinion.  It  has  been  admitted  that  the 
statement  complained  of  imports  a  libel  on  the  plaintiff.  It 
charges  him  with  having  kept  a  poaching  establishment,  in  which 
fair  sporting  was  out  of  the  question,  for  that  he  used  to  turn  out 
his  dogs  in  the  night,  when  they  did  much  mischief  on  the 
neighbouring  estates.  But  it  has  been  contended  that  this  was 
[  *22i  ]  a  report  of  what  passed  in  a  court  of  ^justice,  and  that  such  a 
report  cannot  be  treated  as  a  libel.  All  the  cases,  however,  decide, 
that  in  order  to  exempt  the  publisher  of  such  a  report  from  the 
consequences  attached  to  publishing  a  libel,  it  must  be  a  fau* 
report  of  what  passed.  In  Stile  v.  Nokes,^  where  the  defendant 
published  a  highly-coloured  account  of  judicial  proceedings,  mixed 
with  the  party's  own  observations  and  conclusions  upon  what 
passed  in  Court,  which  contained  an  insinuation  that  the  plaintiff 
had  committed  perjury.  Lord  Ellbnbobouoh  held  that  such  a 
publication  could  not  be  justified ;  and  said,  **  The  account  of  the 
proceedings  in  Court  is  so  interwoven  with  the  comments,  that 
we  cannot  with  certainty  separate  them  throughout,  although  we 
can  see  plainly  enough  that  certain  parts  are  an  overcharged 
account  of  the  judicial  proceedings.  The  Court  cannot  decom- 
pose this  mass :  but  the  party  who  requires  the  separation  to  be 

t  7  East,  492. 
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made  for  his  own  defence,  ought  to  have  taken  upon  himself  the  Savndvba 
burden  of  doing  it,  in  order  that  the  Court  might  see  with  cer-  mills. 
tainty  what  parts  he  meant  to  justify.  1  should  have  great 
difficulty  in  saying  what  parts  purport  to  contain  an  account  of 
the  trial,  and  what  parts  are  libellous.  If  they  cannot  be  separated 
by  the  industry  of  the  pleader,  how  can  they  be  so  by  general 
reference  ?  If  they  can  be  so  separated,  they  ought  to  have  been." 
In  the  present  case,  it  is  very  likely  that  the  counsel  said  all  that 
has  been  repeated  by  the  present  defendant,  and  even  that  I 
might  have  adopted  some  of  his  expressions  with  regard  to  the 
conduct  of  the  plaintiff ;  but  not  one  of  the  witnesses  said  that 
he  kept  a  poaching  establishment,  nor  was  there  any  proof  that 
such  was  the  case.  But  I  cannot  accede  to  the  position,  that  a 
party  is  excused  for  publishing  every  proceeding  in  a  court  of 
justice,  even  though  he  publish  *it  fairly  and  with  truth.  In  [  '222  j 
R.  V.  Creevy,\  a  member  of  parliament  who  published  in  a  news- 
paper the  report  of  a  speech  delivered  by  him  in  the  House  of 
Commons^  was  held  responsible  for  libellous  matter  contained  in 
it,  although  the  publication  was  a  correct  report  of  the  speech, 
and  was  made  in  consequence  of  an  incorrect  publication  having 
appeared  in  that  and  other  papers.  In  R.  v.  Marn^  Carlile,l  the 
report  of  a  trial  which  the  defendant  had  published  was  true, 
but  Abbott,  Ch.  J.  said,  *^  There  can  be  no  doubt  in  the  mind 
of  the  Court,  or  of  any  person  acquainted  with  the  law  of  the 
country,  that  if,  in  the  course  of  a  trial,  it  becomes  necessary, 
for  the  purposes  of  justice,  that  matters  of  a  defamatory  nature 
should  be  publicly  read,  it  does  not,  therefore,  follow,  that  it  is 
competent  to  any  person,  under  the  pretence  of  publishing  that 
trial,  to  reutter  that  defamatory  matter.*'  And  Bayley,  J.  said, 
"  We  are  bound,  for  the  purposes  of  justice,  to  hear  evidence  in 
the  course  of  judicial  proceedings,  the  publication  of  which,  at 
any  distant  period  of  time,  or  at  any  time  afterwards,  may  have 
the  effect  of  an  utter  subversion  of  the  morals  and  religion  of  the 
people.  The  first  time  I  had  occasion  to  consider  th6  subject, 
was  in  the  case  of  some  trials  for  adultery.  It  very  often  happens, 
that,  for  the  purposes  of  justice,  our  ears  may  be  shocked  with 

t  14  B.  B.  427  (1  M.  &  S.  273).  X  22  E.  B.  338  (3  B.  &  Aid.  167). 
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SAuiniEBs    extremely  ofifensive  and  indelicate  evidence.    Bat,  though  we  are 

Mills.       bound,  in  a  court  of  justice,  to  hear  it,  other  persons  are  not  at 

liberty,  afterwards,  to  circulate  it,  at  the  risk  of  those  effects, 

which,  in  the  minds  of  the  young  and  unwary^  such  evidence 

may  be  calculated  to  produce." 

The  present,  however,  is  manifestly  not  a  fair  report  of  what 
passed  at  the  trial  in  question. 
[  *223  ]  I  think,  also,  that  there  is  no  ground  for  granting  a  *rule  on 

account  of  the  evidence  which  the  learned  Ghibf  Justice  rejected. 
Whether  evidence  as  to  the  plaintiff's  general  character  ought  to 
be  admitted  in  an  action  for  a  libel,  on  the  general  issue,  in 
mitigation  of  damages,  has  long  been  vexata  questio.  In  Jones 
V.  Stevens y\  there  is  a  luminous  exposition  of  the  whole  law  on 
the  subject  by  Wood,  B.,  and  he  strongly  protests  against  the 
admission  of  such  evidence.  But  what  was  rejected  in  the  pre- 
sent cause  was  properly  rejected,  since,  if  admitted,  it  could  not 
have  operated  as  any  extenuation  of  the  defendant's  conduct. 

Bt7BB0UOH,  J. : 

This  was  a  libel  on  the  face  of  it,  although  professing  to  be  a 
report  of  what  passed  in  a  court  of  justice,  for  the  defendant  does 
not  profess  to  state  facts  as  deposed  to  by  witnesses,  but  the 
mere  opinion  of  the  counsel  who  opened  the  cause. 

As  to  the  rejection  of  evidence  of  publications  by  others  to  the 
same  effect,  I  have  no  idea  that  such  a  fact  would  have  any 
weight  at  all.  It  is  of  no  avail  for  the  defendant  to  say  that 
others  have  done  wrong  as  well  as  himself.  The  evidence  was 
properly  rejected. 

Gaselee,  J. : 

The  only  point  on  which  I  have  entertained  any  doubt  is, 
whether  evidence  ought  to  have  been  admitted  that  reports  to 
the  same  effect  were  contained  in  other  publications :  but,  beyond 
the  report  which  was  admitted,  the  defendant  was  not  shewn  to 
have  acted  on  any  knowledge  of  such  publications,  and,  therefore, 
I  do  not  entertain  sufficient  doubt  to  desire  any  alteration  in  the 

+  25  E.  E.  714  (11  Price,  235). 
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judgment  which  has  been  pronounced  by  my  Lord  Chiep  Justice. 
Whether  a  defendant,  in  a  libel  cause,  may  be  permitted  under 
the  general  issue  to  give  evidence  of  matters  of  excuse,  in 
'mitigation  of  damages,  or  is  bound  to  plead  such  matters,  seems 
still  to  be  vexata  qiiestio;  but  the  defendant  here  has  neither 
pleaded,  nor  offered  to  prove  any  thing  that  could  operate  as  an 
excuse.  In  WaithnMu  v.  Weaver  and  others,^ — which  was  an 
action  brought  by  the  plaintiflF  against  the  defendants,  who  were 
the  proprietors  and  printers  of  the  John  Bull  newspaper,  for  a 
libel  attributing  to  the  plaintiff,  amongst  other  things,  the  fact 
of  having  bought  from  a  man  of  suspicious  character  two  shawls, 
for  a  small  sum  of  money,  which  he  had  himself  sold  to  another 
person  at  a  much  higher  price  on  the  preceding  day, — when  the 
plaintiff's  case  was  closed,  and  the  defendant's  counsel  had 
addressed  the  jury,  they  proposed  to  call  witnesses  to  prove  that 
the  libel  in  this  respect  was  no  more  than  a  repetition  of 
rumours  which  were  prevalent  at  the  time  of  the  facts  imputed 
to  the  plaintiff  therein,  in  order  to  diminish  the  damages,  in 
case  the  jury  should  find  a  verdict  for  the  plaintiff  on  the 
general  issue,  by  removing  the  impression  of  malicious  inven- 
tion in  the  account  complained  of,  and  quoted  several  authorities 
to  shew  that  they  were  entitled  to  give  such  evidence ;  but 
Abbott,  Ch.  J.  objected  to  admit  evidence  of  the  existence  of 
such  injurious  reports,  said  to  be  in  circulation  to  the  prejudice 

of  the  plaintiff. 

Rule  refused. 


Saundebs 

r. 

Mills. 


[♦224] 


EDWAEDS  V.  BENNETT. 
Ik  Error. 

(6  Bing.  230—235 ;  S.  C.  3  Moore  &  Payne,  749 ;  3  Younge  &  Jervis,  458 ; 
nom.  BtmwU  v.  EdinanU,  8  B.  &  C.  702 ;  2  Man.  &  By.  482.) 

An  assistant  overseer,  appointed  under  the  59  Geo.  III.  c.  12,  and 
having,  by  virtue  of  his  office,  the  poor  rate  in  his  custody,  is  liable  to 
a  penalty  for  refusing  to  produce  it  to  an  inhabitant  when  lawfully 
demanded,  according  to  the  17  Geo.  11.  c.  31. 

The  declaration  alleged  that  defendant  was  assistant  overseer;  that 
a  rate  for  the  relief  of  the  poor  was  made  and  duly  allowed ;  and  although 

t  25  B.  B.  770  (Dowl.  &  By.  N.  P.  10;  11  Price,  257,  /*.). 
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Edwabds  defendant,  as  such  assistant  overseer,  had  the  rate  in  his  possession,  and 

^*  although  plaintiff,  at  a  reasonable  time,  demanded  an  inspection  o^  it, 

Bekitett.  j^^  tendered  1«.,  yet  defendant  refused  to  produce  it,  whereby  ho 

forfeited  20?. : 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  was  sufficient ; 
for  if  the  defendant  had  the  rate  in  his  custody  as  assistant  overseer,  it 
might  be  presumed  that  it  was  his  duty  to  produce  it  when  lawfully 
demanded. 

The  declaration  alleged,  that  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  offence  thereinafter  mentioned,  was 
an  inhabitant  of  the  parish  of  Almondsbury,  in  the  comity  of 
[  •231  ]  Gloucester :  that  before  *and  at  the  time,  &c.  the  defendant  was 
the  assistant  overseer  of  that  parish :  and  that,  theretofore,  to  wit, 
on,  &c.  at,  &c.  the  churchwardens  and  overseers  made  a  certain 
rate  for  the  relief  of  the  poor  of  the  said  parish,  and  which  rate 
was  afterwards  and  before,  &c.  allowed  by,  &c.  and  published  by 
the  churchwardens  and  overseers  of  the  poor  of,  &c. ;  and  that 
afterwards,  and  at  a  reasonable  time,  to  wit,  &c.  plaintiff 
requested  defendant,  as  such  assistant  overseer,  to  permit  him, 
plaintiff,  to  inspect  the  said  rate,  and  then  and  there  tendered  to 
him  Is.  for  the  same.  And  although  the  defendant  then  and 
there  (as  such  assistant  overseer)  had  the  said  rate  in  his 
possession,  yet  he  would  not  permit  the  plaintiff  to  inspect  it, 
whereby  defendant  forfeited  for  such  offence  20Z.,  &c. 

In  Michaelmas  Term,  1828,  the  Court  of  King's  Bench  dis- 
charged a  rule  for  arresting  the  judgment,  on  the  ground  that  it 
was  not  averred  in  the  declaration  that  it  was  the  duty  of  the 
defendant,  as  assistant  overseer,  to  exhibit  the  rate  to  the 
plaintiff  when  requested.    And  upon  a  writ  of  error  to  this  Court, 

[After  argument :] 

[  283  ]  TiNDAL,  Ch.  J.  : 

Two  objections  have  been  made  to  the  record  in  this  case. 
First,  That  an  assistant  overseer  is  not  within  the  Act 
17  Geo.  II.  c.  81,  so  as  to  be  subject  to  the  penalties  imposed 
on  overseers  for  non-observance  of  their  duty  to  produce  the 
parish  rate  when  properly  required ;  and. 

Secondly,  That  there  is  no  sufficient  allegation  of  its  being  the 
duty  of  the  defendant  to  produce  his  rate. 
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We  are  of  opinion  that  neither  of  the  objections  is  tenable,  and     Edwabds 
that  the  judgment  must  be  affirmed.  Bennett. 

As  to  the  first,  by  the  17  Geo.  II.  c.  81,  s.  8,  it  is  enacted, 
"That  if  any  churchwarden  or  overseer  of  the  poor,  or  other 
person  authorised  as  aforesaid,  +  shall  not  permit  any  inhal^tant 
or  parishioner  to  inspect  the  said  rates,  or  shall  refuse  or  neglect 
to  give  copies  thereof  as  aforesaid,  such  churchwarden  or  over- 
seer, or  other  person  authorised  as  aforesaid,  for  every  such 
offence,  shall  forfeit  and  pay  to  the  party  aggrieved  the  sum  of 
20/.,  to  be  sued  for  and  recovered  by  action  of  debt,  bill,  plaint, 
or  information,  in  any  of  his  majesty's  courts  of  record."  And 
it  has  been  urged,  that  an  assistant  overseer  does  not  fall  within 
any  of  these  descriptions.  It  may  be  said,  indeed,  that  he  is 
not  an  overseer  or  churchwarden ;  but  whether  he  be  a  person 
authorised  to  have  the  care  of  the  poor,  must  depend  on  the 
nature  of  his  appointment.  By  the  59  Geo.  III.  c.  12,  s.  7,  it  is 
enacted,  '*  That  it  shall  be  lawful  for  the  inhabitants  of  any 
parish,  in  vestry  assembled,  to  nominate  and  elect  any  discreet 
person  or  persons  to  be  assistant  overseer  or  overseers  *of  the  [  •284  ] 
poor  of  such  parish,  and  to  determine  and  specify  the  duties  to 
be  by  him  or  them  executed  and  performed,  and  to  fix  such  yearly 
salary  for  the  execution  of  the  said  office,  as  shall  by  such 
inhabitants  in  vestry  be  thought  fit ;  and  it  shall  be  lawful  for 
any  two  of  his  majesty's  justices  of  the  peace,  and  they  are 
hereby  empowered,  by  warrant  under  their  hands  and  seals,  to 
appoint  any  person  or  persons  who  shall  be  so  nominated  and 
elected  to  be  assistant  overseer  or  overseers  of  the  poor,  for  such 
purposes,  and  with  such  salary,  as  shall  have  been  fixed  by  the 
inhabitants  in  vestry." 

If  by  this  enactment  he  is  a  person  authorised  to  have  the  care 
of  the  poor,  he  comes  within  the  operation  of  17  Geo.  II.  And 
it  would  be  a  narrow  construction  of  that  statute,  to  confine  its 
operation  to  offices  known  at  the  time  of  its  enactment,  when  it 
contains  general  words,  comprehensive  enough  to  embrace  an 
office  created  afterwards  for  the  same  purposes. 

But  it  has  been  argued,  that  even  if  he  be  within  the  operation 
of  the  former  statute,  it  does  not  sufficiently  appear   in  this 
t  **  To  take  care  of  the  poor,"  b.  1. 
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Edwards     record.    Had  the  objection  been  made  on  demurrer,  it  must  have 

B£irNETT.     prevailed ;  but  there  is  enough  to  enable  us  to  intend,  after 

verdict,  that  he  was  found  to  be  a  person  liable  to  the  penalties 

of  the  Act.     The  declaration  alleges  that  he  was  assistant  overseer. 

That  allegation  could  not  have  made  out  in  proof,  without  putting 

in  the  warrant  by  which  he  was  appointed ;  which  having  been 

before  the  Judge,  and  subject  to  the  observations  he  would  make 

upon  it  to  the  jury,  we  may  assume  from  the  verdict  that  the 

duties  prescribed  were  such  as  brought  him  within  the  operation 

of  the  statute.    The  declaration  then  goes  on  to  state,  that  the 

rate-book  being  in  his  possession  as  assistant  overseer,  he  was 

required  to  produce  it ;  and  after  verdict  we  cannot  intend  that 

his  possession  was  not  legal.    In  either  view  of  the  case,  there- 

[  *285  ]       fore,  whether  he  was  a  person  authorised  *to  have  the  care  of 

the  poor,  or  legally  had  the  custody  of  the  rate-book,  there  was 

sufficient  to  bring  him  within  the  operation  of  the  statute ;  and 

we  cannot  be  called  on  to  intend,  after  verdict,  that  he  is  not  to 

discharge  duties,  without  proof  of  which  the  verdict  could  not 

have   passed.      Rex  v.  Everett\   is  altogether  distinguishable. 

There,  an  information  stated  that  certain  goods  were  about  to  be 

imported  into  Great  Britain  from  parts  beyond  the  seas,  in  respect 

of  which  certain  duties  would  be  payable  ;  that  one  B.  H.  at  the 

time  of  committing  the  offence  thereinafter  mentioned,  was  a 

person  employed  in  the  service  of  the  Customs,  and  that  it  was 

the  duty  of  him,  as  such  person  so  employed  in  the  service  of 

the  Customs,  to  arrest  and  detain  all  such  goods  as  should  be 

imported,  which  upon  such  importation  would  become  forfeited  to 

the  King  by  virtue  of  any  Act  of  Parliament  relating  to  the 

customs,  and  which  would  be  liable  to  be  seized ;  and  that  the 

defendant,  well  knowing,  &c.  unlawfully  and  corruptly  solicited 

B.H.  being  such  person  so  employed  in  the  service  of  the  Customs, 

when  certain  goods  should  be  imported,  which  upon  importation 

would  be  liable  to  be  seized  or  forfeited,  to  forbear  to  arrest  and 

detain  the  same,  &c.     It  was  held,  that  inasmuch  as  it  was  not 

the  duty  of  every  person  employed  in  the  service  of  the  Customs 

to  arrest  and  detain  goods  which  would  be  liable  to  be  seized  as 

forfeited,  the  count  was  bad  for  want  of  shewing  that  B.  H. 

+  8  B.  &  C.  114. 
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was  a  person  whose  duty  it  was  to  arrest  and  detain  such     Bdwabds 
goods.  Bbhottt. 

But  here  the  count  alleges,  that  the  defendant  had  the  posses- 
sion of  the  rate  as  assistant  overseer  ;  an  allegation  which  could 
not  have  been  proved  without  shewing  the  appointment,  in  which 
the  defendant's  duty  would  sufficiently  appear. 

Jvdgment  affirmed. 
HAKGKEAVE  v.  SMEE.  1829. 

JV/>w   17 

(6  Bing.  244—250 ;  S.  C.  3  Moow  &  Payne,  673;  8  L.  J.  C.  P.  46.)  -I—  * 

"  I  do  hereby  agree  to  guarantee  the  pajrment  of  goods  to  be  delivered        ^         ' 
in  umbrellas  and  parasols  to  J.  &  E.  A.  S.,  according  to  the  custom  of 
their  trading  with  you,  in  the  sum  of  200^.  :  *' 

Held,  a  continuing  guaranty. 

This  was  an  action  of  assumpsit,  and  the  declaration  contained 
two  special  counts  upon  the  guaranty  hereafter  mentioned; 
counts  for  goods  bargained  and  sold  to  the  defendant,  and 
delivered  to  John  and  Edward  Augustus  Smee ;  and  a  count  upon 
an  account  stated  between  the  plaintiff  and  the  defendant.  The 
defendant  pleaded  the  general  issue.  The  cause  was  tried  before 
Tindal,  Ch.  J.  London  adjourned  sittings  after  last  Trinity  Term, 
when  a  verdict  was  found  for  the  plaintiff  for  200{.,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

On  the  5th  of  June,  1828,  the  defendant  signed  the  following 

guaranty : 

"  6th  of  June,  1828. 

"  Mr.  John  Habgreaye, — I  do  hereby  agree  to  guarantee  the 

payment  of  goods  to  be  delivered  in  umbrellas  *and  parasols      [  *245  ] 

to  John  and  Edward  Augustus  Smee,  at  No.  88,  Milk  Street, 

Cheapside,  London,  according  to  the  custom  of  their  trading 

with  you,  in  the  sum  of  2001.    I  am,  &c. 

"  J.  Smbb." 

The  custom  of  trading  between  the  plaintiff  and  Messrs.  John 
and  Edward  Augustus  Smee,  the  sons  of  the  defendant,  was  to 
make  up  monthly  accounts  of  goods  delivered  between  the  20th 
day  of  each  month,  and  the  20th  day  of  the  next  succeeding 
month ;  and  upon  such  making  up  and  adjusting  the  account, 
acceptances  of  the  said  Messrs.  J.  and  E.  A.  Smee  were  given  for 
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Haborbave  the  amount  of  each  monthly  account,  payable  at  three  months' 
Smbk.        date. 

The  plaintiff  had  sold  and  delivered  to  J.  and  E.  A.  Smee,  since 
the  5th  June,  1828,  and  previously  to  the  commencement  of  this 
action,  umbrellas  and  parasols,  according  to  the  custom  of  their 
trading  with  the  plaintiff,  amounting  altogether  to  the  sum  of 
520Z.  8«.  2d. 

The  said  J.  and  E.  A.  Smee  had,  since  the  sale  and  delivery  of 
the  umbrellas  and  parasols  to  them,  paid  the  plaintiff  various 
sums  of  money  oil  account  of  the  umbrellas  and  parasols  so  sold 
and  delivered,  which  amounted  altogether  to  276Z.  1«.  5c/. ;  that 
is  to  say, 

For  the  amount  of  umbrellas  and  parasols  sold 
and  delivered  on  and  from  the  5th  June,  1828, 
to  the  20th  of  the  same  month. 
Ditto,  from  20th  June  to  20th  July  following.      -  24  10  11 

Ditto,  from  20th  July  to  20th  August  following.  -  59  12    8 

Ditto,  on  account  of  umbrellas  and  parasols  sold 
and  delivered  from  20th  August  to  20th  Sep- 
tember. ..... 


£    8.    d. 
81  18    3 


160    0    0 


iJ276     1     5 


[  246  ]  There  remained  due  from  the  said  J.  and  E.  A.  Smee  to  the 

plaintiff,  on  the  balance  of  the  said  account,  for  umbrellas  and 
parasols  so  sold  and  delivered  since  the  17th  September,  1828, 
the  sum  of  200Z.  and  upwards. 

The  credit  and  time  for  the  payment  of  the  price  of  the  said 
goods,  according  to  the  said  custom  of  trading  between  the 
plaintiff  and  J.  and  E.  A.  Smee,  had  elapsed  at  and  before  the 
time  of  the  commencement  of  this  action.  And  the  said  J.  and 
E.  A.  Smee  had,  before  the  commencement  of  the  action,  been 
applied  to  by  the  plaintiff  for  the  balance  so  remaining  due  to  the 
plaintiff,  and  had  not  paid  the  same ;  whereof  the  defendant  had 
notice  before  the  action  was  brought,  and  was  requested  by  the 
plaintiff  to  pay  him  the  said  sum  of  200/.  upon  his  said  guaranty. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
said  guaranty  was  a  continuing  guaranty  or  not?    And  if  the 
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Court  should  be  of  opinion  that  it  was  a  continuing  guaranty,  the   Habobeavb 
verdict  was  to  be  entered  for  the  plaintiff  as  aforesaid ;  but  if        smee. 
the  Court  should  be  of  a  contrary  opinion,  then  a  nonsuit  was  to 
be  entered. 

[After  argument :] 

TiNDAL,  Ch.  J.  :  [  248  ] 

The  question  is,  what  is  the  fair  import  to  be  collected  from 
the  language  used  in  this  guaranty  ?  The  words  employed  are 
the  words  of  the  defendant  in  this  cause,  and  there  is  no  reason 
for  putting  on  a  guaranty  a  construction  different  from  that  which 
the  Court  puts  on  any  other  instrument.  With  regard  to  other 
instruments  the  rule  is,  that  if  the  party  executing  them  leaves  any 
thing  ambiguous  in  his  expressions,  such  ambiguity  must  be  taken 
most  strongly  against  himself.  From  the  present  agreement,  I 
collect  that  there  were  two  parties  already  in  a  course  of  dealing: 
^ben  the  defendant  goes  to  guarantee  the  payment  of  goods  to  be 
delivered  according  to  their  custom  of  trading,  I  cannot  but  imply 
there  had  been  some  preceding  dealing,  and  I  am  confirmed  in 
this  by  the  finding  of  the  jury,  that  the  custom  of  the  parties  was 
to  *make  up  certain  monthly  accounts.  I  collect,  thence,  an  [•249] 
intention  that  this  course  of  dealing  should  continue,  which  would 
render  the  guaranty  a  continuing  guaranty.  If  we  were  to  put  on 
it  the  limited  construction  which  has  been  contended  for,  we 
should  deprive  the  party  of  the  benefit  which  appears  to  have 
been  contemplated.  If  one  supply  of  goods  to  the  extent  of  2002. 
would  satisfy  the  stipulation  in  dispute,  there  is  no  course  of 
trading  to  which  the  words,  "in  their  course  of  trading,"  could 
be  applied.  The  cases  on  this  subject  run  so  nearly  into  each 
other  that  it  is  difficult  to  reconcile  them;  but  the  distinction 
between  this  case  and  Melville  v.  Hayden\  is,  that  here  the 
defendant  meant  to  keep  two  persons  engaged  in  trade,  in  their 
established  custom  of  trading.  The  verdict  must  be  entered  for 
the  plaintiff. 

Pabk,  J. : 
It  has  been  conceded,  that  all  these  cases  must  be  decided,  each 
t  22  E.  E.  495  (3  B.  &  Aid.  593). 
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haborsaye  on  its  own  ground ;  and,  therefore,  it  is  useless  to  refer  to  the 
Smke.  decisions,  except  for  any  principle  which  may  be  incidentally  laid 
down  in  them.  The  only  question  of  principle  which  has  been 
agitated  on  the  present  occasion  is,  whether  these  instruments 
are  to  be  construed  strictly ;  and  I  am  not  disposed  to  hold  the 
doctrine  which  has  been  imputed  to  Lord  Wynpord,  that  a 
guaranty  ought  to  receive  a  strict  construction.  That  was  not 
the  principle  adopted  in  Mason  v.  Pritchard^^  by  Mr.  Baron 
Wood,  who  tried  the  cause,  and  the  very  learned  persons  who 
decided  it  in  the  Court  of  King's  Bench.  They  all  held  it  to  be 
a  continuing  guaranty,  and  said  it  must  be  taken  as  strongly  as 
possible  against  the  party  who  executed  it.  The  true  sense  has 
been  put  by  my  Lord  Chief  Justice  on  the  words,  "delivery- 
according  to  their  custom  of  trading ; "  and  when  we  consider 
that  the  persons  to  whom  the  goods  were  to  be  delivered  were 
[*860  ]  the  *sons  of  the  defendant,  we  should  defeat  the  intention  of  the 
parties  if  we  were  to  hold  that  his  liability  was  determined  upon 
a  single  delivery  of  goods  to  the  amount  of  200Z. 

There  is  enough  here  to  shew  that  the  guaranty  was  to  continue 
till  notice  should  be  given  to  determine  it. 

BURROUOH,  J. : 

I  hope  the  time  will  come  when  more  reliance  will  be  placed  on 
principles  than  on  cases.  I  have  no  doubt  as  to  the  intention  of 
the  parties  here ;  they  allude  to  their  custom  of  trading,  which 
has  been  found  to  apply  to  an  accounting  monthly ;  the  custom 
is  continuing,  and  the  obligation  must  be  contmuing  also.  These 
are  commercial  agreements,  and  ought  to  receive  a  liberal,  not  a 
strict  construction.  I  have  no  doubt  of  the  meaning  here,  and 
the  verdict  ought  to  be  entered  for  the  plainti£f. 

Gaselee,  J. : 

I  have  great  difficulty  in  deciding  this  case,  and  am  rather 
inclined  to  come  to  a  different  conclusion.  It  is  hard  to  distin- 
guish it  from  Melville  v.  Hayden.X  there  the  parties  were  to 
account  quarterly,  and  yet  the  Court  held  the  guaranty  to  be 

t  11  B.  E.  369  (12  East,  227).  J  22  E.  E.  495  (3  B.  &  Aid.  593). 
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restricted  to  a  single  dealing.    There  are,  however,  other  facts  in  Habobbavb 
this  case,  which  are  in  favour  of  the  decision  which  the  Court        smee. 
has  pronounced. 

Jvdgnientfor  th^  plaintiff . 


TQWLEE  V.  CHATTEETON. 

(6  Bing.  258—265.) 

Lord  Tenterden's  Act  (Statute  of  Frauds  Amendment  Act,  1828,  9 
Geo.  lY.  c  14)  held  to  relate  back  to  a  verbal  promise  made  before  the 
date  of  the  Act,  on  which  an  action  was  brought  after  the  Act  came  into 
operation. 

Assumpsit  for  the  agistment  of  cattle.  The  action  was  com- 
menced in  Hilary  Term,  1829.  At  the  trial  before  Best,  Ch.  J., 
Lincoln  Lent  Assizes,  it  appeared  that  the  debt  was,  at  the  time 
the  action  commenced,  of  more  than  six  years'  standing,  but  that 
in  February,  1828,  the  defendant  said  to  the  plaintiff's  brother, 
"  I  owe  your  brother  seven  or  eight  pounds,  and  if  I  do,  he  shall 
have  it ;  1  wish  that  nobody  should  lose  any  thing  by  me."  And 
at  another  time,  "Your  brother  Ned  wants  seven  or  eight  pounds 
from  me :  we  must  settle  it.  Nobody  shall  lose  by  me."  The 
jury  held  this  to  be  a  promise  to  pay. 

On  the  part  of  the  defendant  it  was  objected,  that  by  the 
9  Greo.  IV.  c.  14,  which  passed  May  9th,  1828,  but  by  section  10 
was  to  commence  and  take  effect  on  the  1st  of  January,  1829,  it 
is  enacted,  "  that  in  actions  of  debt,  or  upon  the  case,  grounded 
on  any  simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments  (Statute  of  Limitations,  21  Jac.  I.  c.  16)  or 
either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing,  to  be  signed  by  the  party  chargeable 
thereby." 

The   learned  Chief  Justice  nonsuited  the  plaintiff,  on  the 


Nov,  20. 

[268] 
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TowLKB      ground  that  the  promise  should  have  been  in  writing,  giving  to 
chattbb-     the  plaintiflF  leave  to  move  to  set  the  nonsuit  aside.    Accordingly 

TDK. 

[  ♦259  ]  Merewether^  Serjt.,  in  Easter  Term  last,  moved  the  *Court 

for  that  purpose,  contending  that  the  Act  did  not  apply  to 
promises  made  before  the  1st  of  January,  1829 ;  there  was  no 
express  provision  to  give  it  a  retrospective  eflFect;  and  without 
such  a  provision  the  Court  would  not  sanction  a  construction 
which  all  the  text  writers  on  law  had  deprecated  as  productive  of 
injustice. 

Thus  Blackstone,  after  reprobating  the  imperfect  promulgation 
of  laws,  adds,  ''There  is  still  a  more  unreasonable  method  than 
this,  which  is  called  making  laws  ex  post  facto.''  "  All  law  should 
be,  therefore,  made  to  commence  infuturo,'  &c. :  1  Bl.  Com.  46. 
And  it  has  been  expressly  laid  down  that  a  statute  made  in  the 
affirmative,  without  any  negative  express  or  implied.,  does  not 
take  away  the  common  law :  4  Bac.  Abr.  641.  Lord  Coke,  in 
commenting  on  the  statute  of  Gloucester,  6  £dw.  I.  c.  78,  s.  3,  at 
the  words  ''if  a  man  alien  a  tenement,"  says,  "  This  extendeth 
to  alienations  made  after  the  statute,  and  not  before ;  for  it  is  a 
rule  of  law  of  Parliament  that  regularly  nova  constitutio  futuris 
formam  importer e  debet  non  pueteritis  "  :  2  Inst.  292.  And, 
according  to  him,  "  an  Act  of  Parliament  shall  never  be  so 
construed  as  to  do  an  injustice":  8  Eep.  136  b.t  Gilmore  v. 
ShuterX  nearly  resembles  the  present  case.  That  was  an  action 
of  assumpsit  on  a  promise  that  in  consideration  plaintiff,  at  the 
request  of  H.  Shuter,  would  marry  the  daughter  of  one  Harris, 
Shuter  agreed  to  give  plaintiff  in  his  lifetime,  or  leave  him  at  his 
death,  as  much  as  Harris  should  give  in  portion  with  his  daughter. 
Averment,  that  Harris  gave  in  portion  2,000Z.,  but  that  Shuter 
omitted  to  fulfil  his  promise.  Plea,  non  assumpsit.  The  jury 
found,  in  a  special  verdict,  that  the  promise  was  made  in 
February,  1676;  that  there  was  no  note  or  writing;  and  that 

[  •260  ]  Shuter  died  in  August,  *1677.  The  29  Car.  II.  passed  in  1676 ; 
was  read  a  third  time  in  the  House  of  Lords,  March  7 ;  and  by 
s.  4  provided,  "That  from  and  after  the  24th  of  June,  1677,  no 

t  Sir  Frann'8  Barringtofi's  ceL6e,  17;    2   Mod.   310;    1   Lev.   227;    1 

X  Jones's  Rep.  108 ;  S.  C.  2  Show.      Ventr.  330. 
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action  shall  be  brought  whereby  to  charge  any  person  upon  any  Towler 
agreement  made  upon  consideration  of  marriage,  &c.,  unless  the  chatteb- 
agreement  upon  which  such  action  shall  be  brought,  or  some  '^^^' 
memorandum  thereof,  shall  be  in  writing,  and  signed  by  the 
party,  or  some  other  person  thereunto  by  him  lawfully  autho- 
rised." The  only  question  was,  whether  a  promise  made  before 
the  new  Act,  but  to  be  performed  after,  would  maintain  an  action 
Trithout  note  in  writing?  Maynard,  Serjt.,  for  the  defendant, 
relied  on  the  express  words  of  the  Act,  than  which,  he  said, 
nothing  could  be  plainer ;  and  it  was  never  heard  that  negative 
words  in  a  statute  introductive,  should  be  interpreted  against  the 
express  letter.  Pollexfen,  for  the  plaintiff :  "  The  penning  and 
words  of  the  statute  do  plainly  intend  only  promises  after  the 
24th  of  June,  and  never  designed  a  retrospect  to  avoid  marriage 
agreements  made  and  concluded  at  any  time  before.  No  Act  of 
Parliament  shall  be  intended  to  be  made  against  natural  justice, 
as  it  would  be  if  this  Act  should  be  taken  literally,  for  then  good 
and  legal  causes  of  action  for  debts  and  other  things,  upon 
promises  made  upon  good  and  valuable  consideration,  would  be 
destroyed  and  utterly  taken  away  by  the  retrospect  of  the  law, 
which  nobody  could  divine  would  be  made."  And  he  referred  to 
the  Judges'  opinions  at  Serjeant's  Inn,  in  a  case  of  a  devise  of 
land  without  three  witnesses,  made  and  pubhshed  before  the  Act, 
where  testator  died  after  the  Act,  and  yet  it  was  held  good ; 
though  it  is  no  devise  till  after  the  testator's  death.  The  title 
and  style  of  the  Act  was  plain  enough;  that  designed  only  a 
prospect  for  the  future,  for  it  was  for  the  **  prevention  of 
frauds."  The  whole  Court  (except  *Twisden,  who,  being  sick,  [  •261  ] 
was  absent,)  were  of  opinion  that  the  action  lay  notwithstanding 
the  Act ;  and  the  justices  agreed  unanimously  that  the  Act  did 
not  extend  to  promises  before  the  24th  of  June,  and  judgment  was 
given  for  the  plaintiff.  They  said  that  by  an  easy  transposition 
of  the  words  of  the  Act,  a  construction  agreeable  to  justice  might 
be  made,  viz.  where  the  words  are,  ''after  the  24th  of  June,  no 
action  shall  be  brought  for  a  promise  of  marriage  without  note 
or  writing,"  <&c.,  the  words  so  transposed,  *'  no  action  shall  be 
brought  for  any  promise  after  the  24th  of  June,"  there  is  no 
retrospect  or  other  injury  to  any  one;  and  it  is  usual  to  make 
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TowLBB      such  transposition  of  words  to  make  private  contracts  agree  with 

Chatter.     ^^  intention  of  the  parties  ;  as  upon  a  lease  dated  26th  of  March 

TON.         Iqy  years,  rendering  rent  at  the  Annunciation  and  Michaelmas, 

during  the  term,  the  first  rent  shall  be  paid  at  Michaelmas.     A 

fortiori,  to  make  Acts  of  Parliament  not  repugnant  to  common 

justice. 

In  Couch  q.  t.  v.  Jeffries,^  in  an  action  for  a  penalty  for  not 
paying  the  stamp-duty  on  an  indenture  of  apprenticeship,  after  a 
verdict  for  plaintiff,  a  motion  was  made  to  stay  the  judgment,  on 
the  ground  that  defendant  had  since  paid  the  duties  under  the 
9  Geo.  III.  c.  87,  s.  4,  which  discharges  the  penalty  on  payment 
of  the  duties  by  Sept.  1, 1769.  The  action  was  brought  and  tried 
before  the  making  of  that  Act :  and  the  question  was,  whether 
the  Act  should  relate  to  actions  commenced  before  the  first  day  of 
the  Session  in  which  it  passed  ?  There  was  no  proviso  to  save 
actions  already  commenced,  but  Lord  Mansfield  said,  ''  Here  is 
a  right  vested  ;  and  it  is  not  to  be  imagined  that  the  Legislature 
could,  by  general  words,  mean  to  take  it  away  from  the  person  in 
[  *262  ]  whom  it  was  so  legally  vested,  and  who  had  "^been  at  a  great  deal 
of  cost  and  charge  in  prosecuting.  They  certainly  meant  future 
actions."  The  rule  was  discharged.  Gilmore  v.  Shtvter  was 
recognised  in  this  case  as  an  authority.  In  Wilkinson  v.  Meyer, I 
an  action  of  covenant  on  an  indenture  for  the  transfer  of  South 
Sea  stock,  the  defendant  having  pleaded  that  the  contract  was 
not  duly  registered  according  to  7  Geo.  I.  stat.  2,  s.  8,  which  was 
passed  subsequently  to  the  date  of  the  indenture,  Baymond,  J. 
said,  "  that  this  Act  being  ex  post  facto,  the  construction  of  the 
words  ought  not  to  be  strained,  in  order  to  defeat  a  contract, 
to  the  benefit  whereof  the  party  was  well  entitled  at  the 
time  the  contract  was  made,"  and  judgment  was  given  for 
the  plaintiff. 

The  Court  granted  a  rule  nisi,  against  which 

Adams,  Serjt.  shewed  cause : 
He  relied  on  the  express  and  unqualified  language  of  the 

t  4  Burr.  2,460.  X  Ld.  Raym.  1,352. 
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statute,  and  particularly  on  the  clause  by  which  its  operation      I'owlbb 
was  postponed  from  the  day  on  which  it  passed  to  the  1st  of     chatter- 
January,  1829,  apparently  with  the  express  intention  of  permitting         '^*'' 
the  successful  prosecution  of  actions  actually  commenced  at  the 
time  the  Act  passed. 

Merewether  was  heard  in  support  of  his  rule,  and  the  cause 
stood  over  till  this  Term. 


The  judgment  of  the  Court  was  this  day  (20th  January,  1829) 
delivered  as  follows  by 

Pabs,  J. : 

This  was  an  action  brought  for  the  agistment  of  cattle.  The 
debt  was,  at  the  time  of  the  action  brought,  of  above  six  years' 
standing. 

The  evidence  was,  that  the  defendant  was  at  the  house  of  the 
witness  in  February,  1828,  and  said  **  I  owe  *your  brother  seven  [  •268  1 
or  eight  pounds,  and  if  I  do  he  shall  have  it,  I  wish  that  nobody 
should  lose  any  thing  by  me; "  at  another  time  defendant  said, 
"  your  brother  Ned  wants  seven  or  eight  pounds  from  me,  we 
must  settle  it,  nobody  shall  lose  by  me." 

The  action  was  not  brought  till  Hilary  Term  of  the  present  year. 

If  this  verbal  promise  was  good,  the  promise  was  within  six 
years,  but  more  than  six  years  since  the  cause  of  action  first 
accrued  had  elapsed  when  the  action  was  brought ;  and  it  was 
insisted,  that  the  plaintiff  could  not  recover,  for  that,  by  the 
statute  of  9  Geo.  IV.  c.  14,  commonly  called  Lord  Tenterden's 
Act,  in  cases  of  simple  contract,  no  acknowledgement  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactment,  (that  is  the  Statute  of  Limitations,)  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledge- 
ment or  promise  shall  be  made  or  contained  by,  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby. 

On  the  other  hand  it  was  said,  that,  as  the  promise  by  words  in 
this  case  was  made  before  the  operation  of  the  new  statute,  the 
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TowLEB  action  was  maintainable.  Lord  Chief  Justice  Best  took  the 
Chattkb-  opinion  of  the  jury,  whether  the  words  proved  amounted  to  a 
'^^^'  promise  to  pay.  They  said  they  did.  His  Lordship  then  non- 
suited the  plaintiff,  on  the  ground  that  the  promise  should  have 
been  in  writing  according  to  the  provisions  of  the  new  Act,  giving 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  sum  in  proof, 
if  this  Court  should  differ  from  him. 

But  my  brothers  Burrouoh  and  Gaselee  think,  and  I  agree 
with  them,  that  this  action,  not  having  been  brought  till  Hilary 
Term,  1829,  and  this  Act  having  begun  to  run  from  the  1st 
January  in  the  present  year,  cannot  be  maintained  upon  a  verbal 
promise. 
[  264  ]  Every  man  who  has  attended  a  court  of  justice  for  some  years, 

must  have  observed  how  very  vaguely  and  loosely  many  of  these 
verbal  promises,  which  were  to  take  a  case,  as  it  was  called,  out 
of  the  Statute  of  Limitations,  were  proved  ;  and  therefore  it  well 
became  him,  who  introduced  this  Act,  to  endeavour  to  provide  a 
remedy  for  so  great  an  evil. 

The  words  of  the  enactment  which  I  have  read,  had  they  stood 
alone,  would  probably  have  had  immediate  effect  from  the  very 
day  the  bill  passed,  viz.,  the  9th  of  May.  Nay,  according  to  the 
old  rule,  which  we  all  know  prevailed  some  years  ago,  it  would 
have  had  its  operation  from  the  first  day  of  the  session  of  Parlia- 
ment. But  the  noble  mover  of  this  Act,  in  order  to  obviate  what 
might  by  many  be  deemed  a  hardship,  introduced  a  clause,  (now 
the  tenth  section  of  the  statute)  declaring  that  this  Act  should  not 
take  effect  till  the  Ist  of  January  following,  thereby  giving  all 
persons  in  possession  of  such  parol  promises,  seven  months  and 
more  in  which  to  bring  their  actions,  founded  on  such  promises* 
if  they  should  be  bo  minded. 

If  we  were  not  to  give  the  Act  this  construction,  it  would  follow 
that  if  a  man  obtained  a  verbal  promise  a  day  or  two  before  the 
1st  of  January,  he  would  still  have  six  years,  at  any  time  within 
which,  he  might  bring  his  action. 

The  case  of  Gilmour  v.  Shuter  was  pressed  upon  the  Court  to 
shew  that  an  Act  of  Parliament,  viz*  the  Statute  of  Frauds  should 
not  have  a  retrospective  operation. 

But  upon  looking  at  that  case,  and  the  statute  to  which  it 
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refers,  I  do  not  think  it  can  govern  our  present  decision :  because      Towles 
the  statute  now  under  review  prevents  all  the  mischief  which  the     chattbb. 
Judges  in  the  case  in  Jones  contemplated,  by  giving  due  notice        ''^^• 
that  this  law  should  have  no  operation  till  the  Ist  January, 
nearly  eight  months  after  its  enactment. 

But  the  present  decision  is  not  the  first,  nor  the  second  that        [  ^^^  ] 
has  been  made  upon  this  very  statute,  carrying  it  farther  than 
the  facts  of  this  case  require  us  to  do  at  present. 

The  first  I  shall  mention,  though  last  in  point  of  time,  was  the 
decision  of  a  very  profound  lawyer, — a  very  strong  and  clear- 
headed man,  my  much  valued  and  excellent  friend,  whose  early 
and  unexpected  loss  to  the  world  in  his  judicial  capacity,  the 
whole  profession  and  every  good  man  must  deeply  deplore, — I 
mean  the  late  Mr.  Baron  Hullock.  At  Carlisle,  on  the  5th 
March  last,  in  a  cause  of  Kirkhaugh  v.  Herbert,  he  nonsuited  the 
plaintiff,  though  the  action  had  been  commenced  before  the  first 
of  January,  because  he  had  only  a  parol  promise  to  take  the  case 
out  of  the  statute. 

But  where  can  we  look  to  a  better  authority  on  the  subject, 
than  to  the  noble  Lord  who  framed  the  law,  and  brought  it  into 
Parliament.  Lord  Tenterden,  at  the'  sittings  after  last  Hilary 
Term,  at  Guildhall,  nonsuited  the  plaintiff,  where  the  action  had 
been  commenced  before  the  1st  of  January,  and  a  parol  promise 
made  before  that  day  was  offered  in  evidence  to  take  the  case  out 
of  the  Statute  of  Limitations;  his  Lordship  holding  that  the 
statute  applied,  and  that  the  parol  promise  was  insufficient. 

In  these  two  cases  it  will  be  observed,  that  the  action  was 
brought  before,  though  not  tried  till  after  the  statute  had  begun 
to  operate ;  and,  therefore,  in  that  respect,  they  are  stronger  than 
the  case  at  Bar. 

We  are,  therefore,  of  opinion  that  in  this  case  the  rule  for 
setting  aside  the  nonsuit  must  be  discharged. 

Rvle  discharged. 
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1H29.  CLAKKSON  V.   LAW80N. 

Nov,  20. 
1830  (^  ^*°^*  266—274 ;  S.  C.  3  Moore  &  Payne,  605 ;  8  L.  J.  C.  P.  36.) 

May  19.  Libel.    Defendant  publiflhed  that  plaintiff,  a  proctor,  had  been  sua- 

pended  three  times,  per  quod  his  neighbours  were  led  to  think  he  had 

[  266  ]  i^QQQ  guilty  of  extortion.    Plea,  that  he  had  been  suspended  onoe  for 

extortion :  Held,  ill. 

But,  the  defendant  having  been  allowed  to  plead  de  novo,  and  having 
put  in  first  a  plea  to  the  whole  declaration,  and  secondly  a  plea  of 
justification  to  so  much  of  the  libel  as  imputed  that  the  plaintiff  had 
been  suspended  once ;  a  demurrer  to  this  plea  was  overruled. 

The  declamion  stated,  that,  whereas  the  plaintiff  at  the  time 
of  the  committing  the  several  grievances  by  the  defendant^  as 
thereinafter  mentioned,  had  been  and  was  and  still  is  one  of  the 
proctors  general  exercent  of  the  Arches  Court  of  Canterbury,  and 
other  ecclesiastical  and  maritime  courts  in  Doctors'  Commons, 
and  had,  used,  exercised,  and  carried  on  the  profession  and  the 
business  of  a  proctor  with  great  credit  and  reputation,  and  had 
thereby  acquired  great  gains,  profits,  and  advantages,  and  as 
such  proctor  had  always  conducted  himself  with  great  honesty 
and  integrity ;  yet  the  defendant  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the  plaintiff, 
and  contriving  and  wickedly  and  maliciously  intending  to  injure 
the  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  in  his 
said  profession  or  business,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  kingdom,  and  to  vex, 
harass,  oppress,  impoverish,  and  wholly  ruin  him  the  plaintiff, 
theretofore,  to  wit,  on,  &c.  at,  &c.,  falsely,  wickedly,  and  mali- 
ciously did  publish  and  cause  and  procure  to  be  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said 
profession  or  business,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other  things,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matter  following, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his 
[  *267  ]  said  profession  or  *business,  that  is  to  say,  "  With  respect  to 
the  employment  of  proctors,  it  was  strange  that  Mr.  Peddle,  who 
now  changed  his  proctor,  should  have  gone  from  Mr.  Toller  to 
Mr.  W.  Geery  junior,  (thereby  meaning  the  said  plaintiff),  who 
liad  been  suspended  three  times,  once  by  Lord  Stowbll,  and 
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twice  by  Sir  John  Nicholl  ;  he  was  anxious  to  particularize  his  Claekbon 
(thereby  meaning  the  said  plaintiff 's)  name,  in  order  to  distinguish  lawson. 
him  from  others  who  did  not  wish  to  be  confounded  with  him :  " 
and  that  the  defendant,  further  contriving  and  intending  as 
aforesaid,  theretofore,  to  wit,  on,  &c.  at,  &c.,  falsely,  wickedly, 
and  maliciously  did  publish  a  certain  other  false,  scandalous, 
malicious,  and  defamatory  libel  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  said  profession  or  business,  in 
the  form  of  and  as  a  letter  addressed  to  the  editor  of  the  Times 
newspaper,  in  which  said  letter  was  and  is  contained,  amongst 
other  things,  the  false,  scandalous,  defamatory,  and  libellous 
matter  following,  that  is  to  say,  "  Sir,  Common  justice  will,  I 
am  satisfied,  induce  you  to  correct  a  misprint  in  your  paper  of 
this  day  in  your  report  of  Dr.  Lushington's  speech  upon  the 
subject  of  the  charge  against  Sir  John  Nicholl,  in  which  you 
represent  him  as  stating,  that  Mr.  W.  Geery  junior  was  the 
proctor  who  had  been  thrice  suspended  from  practice  for  extortion ; 
that  person.  Sir,  was*  William  Geering  Clarkson,  (meaning  the 
said  plaintiff),  and  not,  Sir,  your  humble  servant,  William  Geery 
junior : " 

By  means  of  the  committing  of  which  said  several  grievances 
by  the  defendant  as  aforesaid,  the  plaintiff  had  been  greatly 
injured  in  his  said  good  name,  fame,  and  credit,  and  brought 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all 
his  neighbours  and  other  good  and  worthy  subjects  of  this  realm, 
in  so  much  that  divers  of  those  neighbours,  to  whom  the  inno- 
cence and  *integrity  of  the  plaintiff  in  the  premises  were  unknown,  [  '268  ] 
had,  on  account  of  the  committing  of  the  said  grievances  by  the 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and 
believed,  and  still  did  suspect  and  believe  the  plaintiff  to  have 
been  and  to  be  a  person  guilty  of  extortion,  and  had,  by  reason 
of  the  committing  of  the  said  grievances  by  the  defendant  as 
aforesaid,  from  thence  hitherto  wholly  refused  and  still  did  refuse 
to  have  any  transaction,  acquaintance,  or  discourse  with  the 
plaintiff,  as  they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had;  and  also  by  reason  thereof  the 
plaintiff  had  been  and  was  greatly  prejudiced  in  his  credit  and 
reputation  aforesaid,  and  had  been  greatly  vexed,  harassed,  and 

27—2 
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Glarkson     oppressed  and  impoverished,  and  had  also  lost  and  been  deprived 

LAW0ON.     0^  divers  great  gains  or  profits  which  would  otherwise  have 

arisen  and  accrued  to  him  in  his  said  profession  or  business,  and 

had  been  and  was  otherwise  much  injured  and  damnified  therein, 

to  wit,  at,  &c. 

The  defendant  pleaded — ^as  to  the  publishing  the  said  several 
supposed  libellous  matters  in  the  said  declaration  mentioned, 
actio  non^  because  the  plaintiff  before  the  said  several  times  when, 
&c.  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  had  been 
employed  in  the  way  of  his  aforesaid  profession  and  business  of 
a  proctor  by  one  Thomas  Gillart,  and  afterwards  and  before  the 
said  several  times  when,  &c.  to  wit,  on,  &c.  falsely,  fraudulently, 
and  extortionately  demanded  of  and  from  the  said  Thomas 
Gillart,  as  and  for  the  sum  of  money  justly  due  to  him  the 
plaintiff  from  the  said  Thomas  Gillart  for  the  work  and  labour 
of  him  the  plaintiff,  as  such  proctor,  done,  performed,  and 
bestowed  in  and  about  the  business  of  the  said  Thomas  Gillart  in 
pursuance  of  the  aforesaid  employment,  and  for  the  fees  and 
disbursements  due  and  made  to  and  by  him,  as  such  proctor,  in 
[  •269  ]  ♦respect  thereof,  a  certain  large  sum  of  money,  to  wit,  the  sum  of 
19Z.  lis.  id.,  whereas  in  truth  and  in  fact,  the  sum  of  money  then 
and  there  justly  due  to  him  in  that  behalf,  then  and  there  amounted 
to  a  much  less  sum  of  money,  to  wit,  the  sum  of  9L  Ids.  8d. ; 
and  the  defendant  further  said,  that  afterwards,  and  before  the 
said  several  times  when,  &c.  to  wit,  on,  &c..  Sir  J.  Nicholl, 
•  Knight,  then  being  Judge  of  the  Prerogative  Court  of  Canterbury, 

caused  the  aforesaid  false,  fraudulent,  and  extortionate  demand 
to  be  taxed  by  the  proper  officers  of  the  said  Court  in  that  behalf, 
to  wit,  the  Rev.  George  Moore,  Charles  Moore  Esquire,  and  the 
Rev.  Robert  Moore,  registrars  of  the  said  Court,  and  that  the 
said  officers  by  their  deputy  in  that  behalf,  did  afterwards,  and 
before  the  said  several  times  when,  &c.  to  wit,  on,  &c.  report  in 
the  said  Court  to  the  said  Sir  J.  Nicholl  as  and  being  such  Judge 
as  aforesaid,  according  to  the  course  and  practice  of  the  said 
Court,  that  upon  such  taxation  of  the  aforesaid  false,  fraudulent, 
and  extortionate  demand,  a  small  part  thereof,  to  wit,  the  sum 
of  92.  19s.  8d.  only  had  been  found  justly  due  to  the  plaintiff 
from  the  said  Thomas  Gillart :  and  that  thereupon,  by  reason  of 


VOL.  XXXI.]        1829.     C.  P.     6  BING.  269—270.  421 

the  premiseB  afterwards  and  before  the  said  several  times  when,  clabkbok 
&c-  to  wit,  on,  &c.  the  said  Sir  John  Nicholl,  as  and  being  lawsoh. 
Judge  of  the  said  Court,  did  order,  direct,  and  adjudge  to  be 
suspended,  and  did  suspend  the  plaintiff  from  exercising  the 
business  of  a  proctor  in  the  said  Court  for  and  during  the  space  of 
one  year  then  next  following,  and  did  then  and  there  direct,  that 
at  the  expiration  of  the  said  space  of  one  year,  that  the  plaintiff 
should  be  further  suspended  until  he  should  appear  and  publicly 
make  faithful  promise  to  abstain  from  all  malpractices  in  the 
future  exercise  of  his  business  as  a  proctor  in  the  said  Court : 
and  that  the  said  Sir  J.  Nicholl  and  Sir  *John  Nicholl  in  the  [  *270  ] 
said  supposed  libel  named,  are  one  and  the  same  person :  where- 
upon the  defendant  afterwards,  at  the  said  several  times  when, 
&c.  did  publish  and  cause  and  procure  to  be  published  the  said 
supposed  libellous  matters  in  the  said  declaration  mentioned,  as 
he  lawfully  might  for  the  cause  aforesaid,  which  are  the  same 
publishing  and  causing  and  procuring  to  be  published  the  said 
supposed  libellous  matters  as  are  in  the  said  declaration  men- 
tioned. 

There  was  a  second  plea  to  the  same  effect. 

Demurrer  and  joinder. 

CroMy  Serjt.  in  support  of  the  demurrer,  objected  that  the 
pleas  were  bad,  because  they  professed  to  furnish  an  answer 
to  the  whole  of  the  charges  set  out  in  the  declaration,  but  in 
effect  answered  only  a  part,  nothing  having  been  said  as  to  the 
extortion,  or  the  alleged  suspension  by  Lord  Stowbll. 

Wilde,  Serjt.  in  support  of  the  pleas  : 

The  pleas  must  be  viewed  with  reference  to  the  declaration, 
and  if  they  answer  the  sting  and  substance  of  the  Ubel  as  pointed 
out  by  the  declaration,  are  sufficient.  Here  the  plaintiff  has 
alleged,  as  the  consequence  of  the  libel,  that  the  public  had  sus- 
pected him  to  be  a  person  guilty  of  extortion,  and  to  have  been 
on  that  account  suspended  from  the  exercise  of  his  functions. 
In  his  own  view  of  the  case,  therefore,  the  charge  against  him 
would  have  been  supported  if  the  defendant  had  shewn  that  he 
had  committed  extortion,  in  the  ordinary  sense  of  the  term,  and 
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Glabkbok  had  been  suspended.  Supposing  him  to  have  been  once  so 
Latoon.  decidedly  fixed  with  the  misconduct  imputed,  the  discredit  into 
which  he  must  thereupon  have  fallen  would  not  be  materially 
aggravated  by  a  knowledge  that  the  offence  had  been  repeated. 
[  •271  ]  In  Edwards  v.  *BeU\  the  declaration  charged  the  defendant  with 
publishing  the  following  libel  against  the  plaintiff,  a  dissenting 
minister  :  ''  A  serious  misunderstanding  has  recently  taken  place 
amongst  the  independent  dissenters  of  Great  Marlow  and  their 
pastor,  in  consequence  of  some  personal  invectives  publicly  thrown 
from  the  pulpit  by  the  latter,  against  a  young  lady  of  distinguished 
merit  and  spotless  reputation.  We  understand,  however,  that 
the  matter  is  to  be  taken  up  seriously."  The  defendant  pleaded 
that  the  plaintiff,  whilst  officiating  as  minister,  published  from  a 
part  of  a  chapel  assigned  to  him  as  minister  for  the  delivery  of 
a  sermon,  to  and  in  the  presence  of  his  congregation  of  and  con- 
cerning one  M.  F.,  a  teacher  of  a  certain  Sunday  school,  the 
scandalous  words  following:  "I  have  something  to  say  which 
I  have  thought  of  saying  for  some  time,  namely,  the  improper 
conduct  of  one  of  the  female  teachers ;  her  name  is  Miss  Fair ; 
her  conduct  is  a  bad  example  and  disgrace  to  the  school ;  and  if 
any  of  the  children  dare  ask  her  to  go  home  she  shall  be  turned 
out  of  the  school,  and  never  enter  it  again  :  Miss  Fair  does  more 
harm  than  good :  "  and  thereby  gave  great  offence  to  divers  of  the 
dissenters,  to  wit,  one  A.  B.,  and  one  C.  D.,  and  occasioned  serious 
misunderstanding  amongst  the  dissenters.  A  verdict  having  been 
given  for  defendant  upon  this  plea,  it  was  held,  upon  motion  to 
enter  a  verdict  for  plaintiff  non  obstante  veredicto^  that  the  plea 
was  a  sufficient  answer  to  the  libel  charged,  although  it  was 
objected  that  the  libel  alleged  the  misunderstanding  to  be  among 
the  independent  dissenters  and  their  pastor,  and  the  plea  justi- 
fied only  a  misunderstanding  occasioned  among  the  dissenters. 
[  '272  ]  GiFFORD,  Ch.  J.  Said,  **  It  has  been  objected  *that  the  libel  alleges 
a  misunderstanding  to  have  arisen  between  the  pastor  and  his 
congregation,  while  the  justification  alleges  the  misunderstanding 
to  have  existed  only  amongst  the  congregation  ;  but  even  in  that 
respect  the  plea  substantially  supports  the  statement  contained 

t  25  E.  B.  659  (1  Bing.  403). 
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in  the  libel,  and  the  rule  which  has  been  obtained  for  the  plaintiff  Clabkson 
mast  be  discharged."  Park,  J*  said,  ''As  to  the  allegation  '  lawbon. 
loaching  the  misunderstanding  between  the  congregation  and 
their  pastor,  the  gist  of  it  has  been  completely  met  in  the  language 
of  the  plea."  And  Burrough,  J.  said,  ''  No  person  can  use  the 
pulpit  for  the  purpose  of  invective  against  individuals,  and  the 
defendants  were  entitled  to  justify  in  this  action,  by  shewing 
that  what  they  had  alleged  against  the  plaintiff  in  that  respect, 
was  borne  out  in  fact.  In  such  a  case,  it  is  sufficient  if  the  sub- 
stance of  the  libellous  statement  be  justified ;  it  is  unnecessary 
to  repeat  every  word  which  might  have  been  the  subject  of  the 
original  comment.  As  much  must  be  justified  as  meets  the  sting 
of  the  charge,  and  if  any  thing  be  contained  in  the  charge  which 
does  not  add  to  the  sting  of  it,  that  need  not  be  justi&ed." 

TiNDAii,  Ch.  J. : 

The  libel  as  set  out  in  this  declaration,  alleges  that  the  plaintiff, 
being  a  proctor,  was  suspended  from  his  office  three  times  :  twice 
by  Sir  J.  Nicholl,  and  once  by  Lord  Stowell.  It  also  charges 
him  with  having  been  guilty  of  extortion.  The  plea  begins  by 
professing  to  be  an  answer  to  the  whole  declaration.  ''  As  to  the 
said  several  supposed  libellous  matters  in  the  said  declaration 
mentioned,  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action."  It  professes,  therefore,  to  justify  the  allega- 
tion, that  the  plaintiff  had  been  suspended  three  times :  but  it 
justifies  only  to  the  extent  of  one  of  the  suspensions,  ^namely,  [  ^278  ] 
that  upon  proof  of  an  improper  charge  "  Sir  John  Nicholl,  as 
Judge  of  the  said  Court,  did  order,  direct,  and  adjudge,  to  be 
suspended,  and  did  suspend  the  said  plaintiff  from  exercising  the 
business  of  a  proctor  in  the  said  Court,  for  and  during  the  space 
of  one  year."  Therefore,  looking  at  the  plea  and  the  declaration, 
the  plea  seems  to  fall  clearly  within  that  class  of  cases,  in  which 
it  has  been  held  that  a  plea  is  bad  if  it  profess  to  be  an  answer 
to  the  whole  of  a  declaration,  and  answers  only  a  part.  It  has 
been  urged,  indeed,  that  it  is  sufficient  if  the  sting  and  substance 
of  the  libel  be  answered,  and  that  the  discredit  attaching  to  a 
single  suspension  from  office  is  not  substantially  aggravated  by 
a  repetition  of  similar  reproof.     I  cannot  but  think,  however. 
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Clarkbon  that  if  a  party  be  believed  to  have  committed  three  distinct 
Law'sok.  offences,  his  character  is  much  more  deeply  affected  than  if  he 
has  only  been  charged  with  the  commission  of  one.  The  plea, 
therefore,  does  not  justify  the  whole  of  the  charge  contained  in 
the  libel ;  and  it  falls  within  the  rule  of  those  decisions  where  it 
has  been  laid  down,  that  a  plea  which  professes  to  justify  the 
whole,  if  in  effect  it  justifies  only  a  part,  is  bad :  as  in  Jonei  v. 
Qittinggf^  where  the  libel  having  charged  the  plaintiff  with 
having  stolen  cloth  and  velvet,  a  plea  which  justified  the  accusa- 
tion only  as  to  taking  the  velvet,  was  holden  ill.  The  first  plea 
here,  after  professing  to  answer  the  whole,  omits  two  specific 
charges,  and  is  therefore  bad.  The  second  plea  falls  within  the 
same  rule. 

Pabk,  J. : 

The  case  of  Edwards  v.  Bell  is  clearly  distinguishable.  If  the 
preacher  there  had  stated  three  specific  facts  in  his  discourse, 
[  *274  ]  and  the  justification  had  *gone  to  only  one  of  them,  the  case 
might  have  been  applicable  to  the  present ;  but  it  has  no  bearing 
whatever,  because  the  matter  not  touched  on  by  the  plea  formed 
no  part  of  the  charge  against  the  plaintiff. 

I  cannot  agree  in  the  position  that  the  plaintiff's  character 
would  not  have  fallen  into  lower  discredit  by  the  imputation  of 
repeated  offences  than  by  the  imputation  of  one  only.  A  man 
who  makes  one  sUp,  and  is  suspended,  perhaps  under  the  strict 
letter  of  some  rule  of  Court,  but  who  is  afterwards  reinstated 
upon  a  proper  submission  and  a  promise  of  correct  conduct  for 
the  future,  cannot  be  said  to  stand  on  the  same  footing  with  one 
who  has  been  suspended  three  times  for  repeated  misconduct. 
The  libel  here  states  that  the  plaintiff  had  been  once  suspended 
by  Lord  Stowell  and  twice  by  Sir  J.  Nicholl;  but  as  far  as 
appears  by  the  plea,  he  was  never  suspended  by  Lord  Stowell. 
The  plea,  therefore,  is  ill,  having  undertaken  to  justify  the  whole, 
and  justifying  only  a  part  of  the  libel  complained  of. 

BUBBOUGH,  J. : 

It  is  a  settled  rule  of  law,  that  pleas  are  entire,  and  if  bad  in 
t  Cro.  Eliz.  239,  cited  in  Cra/t  y.  Boitey  1  Wms.  Saund.  244  a,  note. 
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part  are  bad  for  the  whole.  The  defendant  having  professed  to  Clabkson 
answer  the  whole  declaration,  and  having  answered  only  a  part,  lawbon. 
his  plea  is  bad  altogether. 

Gaseleb,  J. : 
The  case  is  so  clear  that  I  was  surprised  to  find  it  argued. 

Judgment  for  the  plaintij. 


(6  Bing.  587—596 ;  S.  C.  4  Moore  &  Payne,  356 ;  8  L.  J.  C.  P.  193.)  1830. 

Mdff  19. 

[After  the  above  decision,  the  plaintiff,  who  had  replied  de        

injuria  to  another  plea,  obtained  leave  to  withdraw  his  replication  ^  ^^^  ^ 
for  the  purpose  of  demurring,  upon  allowing  the  deflsndant  to 
plead  de  navo.  The  defendant  then  put  in,  first,  a  plea  to  the 
whole  declaration,  on  which  the  plaintiff  joined  issue;  and, 
secondly,  a  plea  to  the  effeot  that,  as  to  so  much  of  the  libellous 
matter  as  charges  that  the  plaintiff  had  been  once  suspended, 
the  plaintiff  had  in  fact  been  once  suspended  by  Sir  John  Nicholl 
for  extortion.  Upon  demurrer  to  this  plea,  and  after  argument 
the  Judges  pronounced  judgment  as  follows :] 

TlXDAL,  Ch.  J. :  [  692  ] 

The  plaintiff  has  declared  on  a  libel  which  imputes  to  him, 
according  to  the  first  count  of  the  declaration,  the  having  been 
suspended  three  times ;  and,  according  to  the  second  count,  the 
having  been  suspended  three  times  for  extortion.  The  plea  now 
under  consideration  commences,  ''As  to  the  publishing  and 
causing  and  procuring  to  be  published  so  much  of  the  said 
supposed  libellous  matter  as  imputes  or  charges  to  or  against 
the  plaintiff  that  he,  before  the  said  several  times  when,  &c., 
had  been  once  suspended  in  his  aforesaid  profession  and  business 
as  a  proctor,  above  supposed  to  have  been  done  by  the  said 
defendant,"  and  justifies  in  the  truth  as  to  one  suspension, 
"Wherefore  the  said  defendant  afterwards,  at  the  said  several 
times  when,  &c.,  did  publish  and  cause  and  procure  to  be 
published  so  much  of  the  said  supposed  libellous  matters  in  the 
said  declaration  mentioned  as  imputes  or  charges  to  or  against 
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Clarkson  the  said  plaintiff  that  he  the  said  plaintiff,  before  the  said  several 
Law'son.  times  when,  &c.,  had  been  once  suspended  in  his  aforesaid 
profession  and  business  of  a  proctor." 

On  demurrer,  two  objections  have  been  raised  to  this  plea: 
first,  that  on  principle  the  charge  contained  in  the  libel  is  not 
divisible ;  and  secondly,  that  even  if  it  be  divisible,  the  plea  is 
not  sufficiently  pointed  to  either  of  the  various  allegations  in  the 
declaration. 

We  think,  however,  that  this  charge  is  severable,  inasmuch 
[  *693  ]  £^g  the  measure  of  damages,  on  an  unfounded  ^charge  of  one 
suspension,  would  be  different  from  the  measure  on  an  unfounded 
charge  of  three  suspensions.  The  action  of  libel  proceeds  on 
the  principle  that  there  has  been  malice  in  the  defendant  and 
damage  to  the  plaintiff.  If  the  defendant  can  shew  that  the 
supposed  libel  is  true  to  its  full  extent,  the  allegation  of  the 
existence  of  malice  seems  to  be  answered.  If  he  prove  that  the 
libel  is  true  in  part,  the  plaintiff  ought  not  to  recover  damage  for 
that  part  of  the  imputation  so  proved  to  be  true.  And  it  would 
be  hard  if  it  were  otherwise:  for  if  that  part  contained,  as  it  often 
might,  the  substance  of  the  charge,  and  the  defendant  were 
precluded  from  pleading  because  he  could  not  answer  the  whole, 
the  plaintiff  might  recover  damages  in  a  case  where  there  was 
neither  injury  nor  malice.  I  agree  that  when  the  charge  com- 
plained of  is  not  severable  in  its  nature,  the  defendant  must 
justify  to  the  full  extent  of  the  charge.  Upon  a  charge  of  murder, 
for  instance,  it  would  be  no  plea  to  allege  that  manslaughter  had 
been  committed,  because  such  a  plea  would  not  confess  what  was 
imputed  or  any  part  of  it.  But  here,  when  the  defendant  says 
that  the  plaintiff  was  suspended  three  times,  it  is  no  more  than 
saying  he  was  suspended  once  on  such  a  day,  once  on  such 
another  day,  and  once  on  a  third  day,  and  there  can  be  no  doubt 
he  may  confine  his  justification  to  one  of  the  days,  leaving  the 
plaintiff  to  establish  the  damage  resulting  from  the  residue  of  the 
charge.  In  Stiles  v.  Nokes,^  the  Court  expressly  says,  "  The 
party  who  requires  the  separation  to  be  made  for  his  own  defence, 
ought  to  have  taken  upon  himself  the  burden  of  doing  it,  in  order 
that  the  Court  might  see  with  certainty  what  parts  he  meant  to 

t  7  East,  492. 
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justify."    "  A  plea  of  justification  may  be  good  with  a  general     Clarkson 
reference  to  certain  parts  of  the  libel  set  forth  *in  the  declaration,      lawson. 
if  the  Court  can  see  with  certainty  what  parts  are  referred  to ;  as       [  •694  ] 
if  the  reference  be  to  so  much  of  the  libel  as  imputes  to  the 
plaintiff  such  a  crime  {e.g.  perjury),  that  would  be  sufficient 
without  repeating  all  those  parts  again,  which  would  lead  to 
prolixity  of  pleading,  and  ought  to  be  avoided."    And  the  plea  in 
that  case  was  only  held  ill,  because  the  various  component  parts 
of  the  libel  had  not  been  sufficiently  separated  by  the  pleader. 

This  is  a  sufficient  answer  to  the  first  objection.  The  second 
is,  that  the  plea  is  not  sufficiently  pointed  to  the  particular 
charge  in  the  declaration  which  it  is  intended  to  meet ;  but  it  is, 
dearly,  sufficiently  applicable  to  the  charge  in  the  first  count  of 
the  declaration,  as  it  pursues  the  express  language  of  that  charge; 
and  I  am  further  inclined  to  think  that  by  the  words  of  reference, 
'above  supposed  to  have  been  done  by  the  said  defendant,"  it 
may  be  taken  sufficiently  to  refer  to  the  charge  of  suspension  for 
extortion. 

Park,  J. : 

I  am  of  the  same  opinion.  The  plea  is,  at  all  events,  by  the 
words  of  reference,  sufficiently  applicable  to  the  charge  on  the 
first  count,  and  is  perfectly  good  in  other  respects.  The  imputa- 
tion complained  of,  has,  in  effect,  three  dates;  for,  as  Lord  Stowell 
and  Sir  John  NichoU  do  not  sit  in  the  same  Court,  the  alleged 
suspensions  must  have  taken  place  at  different  times  ;  and,  as  in 
the  case  which  has  been  put,  of  a  charge  of  stealing  three  horses, 
there  seems  to  be  no  reason  why  the  defendant  should  not  justify 
as  to  one. 

Gaselee,  J. : 

If  a  party,  who  charges  a  plaintiff  with  having  incurred  three 
different  punishments,  would  pay  greater  damages  than  if  he  had 
alleged  only  one,  he  must  be  permitted  to  put  on  record,  or  to 
give  in  evidence,  under  the  general  issue,  whatever  would  exempt 
*him  from  a  portion  of  the  damages  sought  to  be  recovered.  I  [  •sdo  ] 
am  rather  inclined  to  think  that  the  fact  of  a  single  suspension 
could  not  have  been  given  in  evidence  under  a  general  issue  on 
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Clabkbok  this  declaration ;  and,  therefore,  the  party  is  compelled  to  plead 
Law'son.  it.  The  introduction  of  the  plea  being  pointed  to  the  plaintiff's 
having  been  once  suspended,  that  suspension  necessarily  means, 
a  suspension  according  to  the  manner  charged  in  the  declaration; 
and  to  the  first  count,  at  least,  it  distinctly  applies :  but  the  plea 
goes  on  to  shew,  in  common  parlance,  a  suspension  for  extortion ; 
for  it  says,  *'  That  upon  such  taxation  of  the  aforesaid  false, 
fraudulent,  and  extortionate  demand,  a  small  part  thereof,  to  wit, 
the  sum  of  91.  19«.  8d.  only,  had  been  justly  found  due  to  the 
said  plaintiff,  from  the  said  Thomas  Gillart;  and  that,  thereupon, 
by  reason  of  the  premises,  afterwards  and  before  the  said  several 
times  when,  &c.  the  said  Sir  J.  Nicholl,  as  and  being  Judge  of 
the  said  Court,  did  order,  direct,  and  adjudge  to  be  suspended, 
and  did  suspend,  the  said  plaintiff  from  exercising  the  business 
of  a  proctor  in  the  said  Court." 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  One  plea  having  been  pleaded  to 
the  whole  declaration,  there  has  been  no  discontinuance;  and  the 
defendant  has  a  right  to  put  a  second  plea  on  record,  applicable 
to  a  portion  of  the  charge  only,  where  the  matter  is,  in  its  nature, 
severable.  The  libel  here  imputes  to  the  plaintiff  three  distinct 
suspensions ;  and  it  certainly  is  open  to  the  defendant  to  justify 
as  to  one  of  them,  and  lessen  the  damages  accordingly ;  for  the 
suspensions  must  have  been  in  themselves  separate  acts. 

Then,  as  to  the  applicability  of  the  plea,  if  it  be  taken  as  a 
plea  to  the  charge  of  suspension,  without  specifying  the  cause  of 
suspension,  it  is,  at  all  events,  applicable  to  the  first  count.  But 
r  •596  ]  I  think  the  introductory  part  of  *the  plea  applies  as  well  to  the 
second  as  to  the  first  count.  ''  Above  supposed  to  have  been 
done,"  means,  as  supposed  by  the  declaration;  and  then  the 
justification  is  for  matter  which,  in  the  popular  sense  of  the  word, 
imports  extortion. 

Judgment  for  the  defendant^  an  the  second  plea. 
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FIELDER  V.   RAY.  1829. 

(6  Bing.  332—338 ;  S.  C.  3  Moore  &  Payne.  659 ;  8  L.  J.  C.  P.  65.)  ^^r^^- 

After  the  plaintiff  has  proved,  by  witnesses,  a  case  of  implied  or  oral        1^  ^^^  3 
contract,  he  cannot   be  nonsuited  by  the  defendant's  producing  an 
unstamped  written  instrument,  purporting  to  contain  the  terms  of  the 
contract. 

Thk  defendant  had  engaged  with  one  Aldrich,  that  Aldrich 
should  print  certain  quantities  of  calico. 

Shortly  after  the  commencement  of  the  process  Aldrich  assigned 
his  business  and  factory  to  the  plaintiff,  who  proceeded  with  and 
completed  the  work,  the  value  of  which  he  sought  to  recover  in 
this  action.  At  the  trial  before  Tindal,  Gh.  J.  the  delivery  of  the 
goods  was  proved,  and  that  a  great  part  of  the  work  was  done 
after  the  plaintiff  had  succeeded  to  the  premises. 

The  defendant  insisted  that  his  contract  was  with  Aldrich; 
that  he  had  never  retained  the  plaintiff;  to  whom,  in  any  event, 
he  could  not  be  liable  for  more  than  the  portion  of  work  done  by 
him  subsequently  to  *the  assignment  by  Aldrich ;  and  further,  [  *3S3  ] 
that  he  had  refused  to  allow  the  work  to  be  proceeded  with  by 
the  plaintiff  till  he  had  signed  a  written  agreement  containing 
terms  different  from  those  which  the  plaintiff  now  sought  to 
enforce.  This  agreement  was  produced,  but  not  being  stamped, 
it  was  objected,  on  the  part  of  the  plaintiff,  that  it  could  not  be 
read,  and  the  learned  Chief  Justice  being  of  that  opinion,  a 
verdict  was  found  for  the  plaintiff. 

WUde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict 
and  enter  a  nonsuit,  on  two  grounds :  first,  that  without  the 
writing  there  was  no  evidence  to  go  to  the  jury  of  any  contract 
between  the  plaintiff  and  defendant ;  secondly,  that  as  it  appeared 
the  agreement  between  the  parties  had  been  reduced  to  writing, 
the  plaintiff  ought  to  be  nonsuited  for  not  producing  it. 

Taddy,  Serjt.,  who  shewed  cause,  argued,  that  after  the 
plaintiff  had  established  his  case  without  any  suggestion  of  a 
written  agreement  having  been  made,  if  the  defendant  relied  on 
a  written  agreement  he  must  first  put  in  and  prove  it ;  and  that 
having  failed  to  do  so,  he  could  not  say  that  the  plaintiff  had 
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Fielder  failed  in  establishing  his  case,  since  if  the  writing  had  actually 
Rat.  heen  produced,  it  might  turn  out  not  to  affect  the  contract  on 
which  the  action  was  brought.  He  relied  on  the  language  of 
LiTTLBDALB,  J.  in  Reed  v.  Deere ^^  "  If,  indeed,  a  plaintiff  get 
through  his  case  without  giving  the  defendant  any  opportunity 
of  mentioning  the  written  agreement,  the  latter  must  produce  it, 
and  he  cannot  avail  himself  of  it  unless  it  be  duly  stamped ; " 
and  on  Rex  v.  Inhabitants  of  Rawden^X  where,  upon  the  trial  of  an 
appeal,  the  appellants  having  proved  that  the  pauper  occupied  a 
tenement  of  101.  per  annum,  and  paid  rent  and  taxes  for  the 
[  •334  ]  same,  the  respondents,  in  order  to  *shew  that  the  pauper  was  not 
the  sole  tenant,  attempted  to  prove  by  parol  that  the  premises 
were  let  to  the  pauper  and  two  other  persons ;  but  the  witness, 
in  cross-examination,  having  stated  that  the  letting  was  by  a 
written  instrument,  the  Court  held  that  it  could  be  proved  only 
by  the  production  of  that  instrument. 

Wilde: 

The  evidence  on  which  the  plaintiff  launched  his  case  not 
having  been  the  best  that  could  have  been  produced,  ought  not 
to  avail  him.  If  he  had  proved  his  case  by  a  witness  who  after- 
wards had  been  shewn  to  be  interested,  the  whole  of  his  testimony 
would  have  been  struck  out.  In  Reed  v.  Deere  the  objection  was 
not  urged  in  the  present  form.  There  a  party  declared  upon  two 
written  agreements,  by  the  second  of  which  variations  were  made 
in  the  first ;  and  there  were  also  counts  upon  each  separately ;  it 
appeared  when  the  instruments  were  produced  in  evidence  by 
the  plaintiff,  that  the  first  only  was  stamped ;  and  it  was  held 
that  the  second  could  not  be  read  in  evidence  to  support  the 
plaintiff's  case,  but  might  be  looked  at  in  order  to  ascertain 
whether  the  first  was  altered  by  it,  and  that,  therefore,  the 
plaintiff  could  not  exclude  the  second  agreement,  and  proceed 
upon  the  counts,  setting  out  the  first  only.  And  Rex  v.  Inhabi- 
tants ofRawden  was  a  decision  upon  a  parish  appeal,  where  the 
case  of  the  respondents  was  distinct  from  the  case  of  the  appellants, 
the  respondents  relying  upon  a  different  contract.     But  Vincent 

t  P.  193,  ante.  (7  B.  &  0.  266).  J  8  B.  &  C.  708. 
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V.  Cole\  Bustains  the  present  objection.    If  it  appear  that  the      Fieldeb 
contract  upon  which  both  parties  are  proceeding  is  evidenced  in         R^y. 
writing,  it  makes  no  difference  whether  that  be  shewn  in  an  early 
or  late  stage  of  the  cause. 

TiNDAL,  Ch.  J. : 

The  rale  for  a  new  trial  on  the  ground  that  there  was  no 
evidence  of  a  contract  to  go  to  the  *jury  must  be  discharged.  [  •sso  ] 
Considering  that  a  great  part  of  the  work  was  done  after  the 
plaintiff  was  in  possession  of  the  premises  assigned  by  Aldrich, 
and  that  the  defendant  received  the  goods,  there  was  at  least 
some  evidence  of  a  contract  to  go  to  the  jury.  But  it  has  also 
been  urged  that  a  written  document  which  was  tendered  in 
evidence  on  the  part  of  the  defendant,  and  rejected  for  want  of  a 
stamp,  ought  to  have  been  received,  at  least  for  the  purpose  of 
nonsuiting  the  plaintiff,  on  the  ground  that  he  had  established 
by  testimony  a  contract  of  which  there  was  evidence  in  writing. 

I  think,  however,  that  it  was  incumbent  on  the  defendant  in 
that  stage  of  the  cause  to  prove  the  existence  of  the  agreement, 
by  producing  it  in  a  form  in  which  it  could  be  received,  that  is, 
properly  stamped.  It  has  been  argued,  that  if  it  be  shewn  that 
a  contract  is  evidenced  by  writing,  it  is  immaterial  whether  this 
appear  on  cross-examination  of  the  plaintiff's  witnesses  or  in  the 
course  of  the  defendant's  evidence.  But  there  is  this  difference 
in  the  case :  that  if  it  appear  by  the  testimony  of  the  plaintiff's 
witness,  the  absence  of  the  writing  is  an  inherent  defect  in  his 
cause  which  it  is  incumbent  on  him  to  get  over ;  whereas  if  it 
appears  from  the  defendant's  witness,  it  is  an  objection  which  the 
defendant  must  substantiate  by  the  production  of  the  instrument 
in  the  regular  way  :  otherwise  this  inconvenience  might  follow, — 
that  the  plaintiff  might,  on  a  mere  assertion  of  the  defendant, 
be  nonsuited  for  the  non-production  of  a  written  instrument, 
which  if  it  had  been  produced  might  turn  out  not  to  apply  to  the 
contract  in  question.  And  the  decided  cases  establish  this  distinc- 
tion. The  opinion  expressed  by  Littledalb,  J.  in  Reed  v.  Deere 
was  confirmed  in  Rex  v.  Inhabitants  of  Rawden,  where  upon  the 
trial  of  an  appeal,  the  appellants  having  proved  that  the  pauper 

t  3  Car.  &  P.  481. 
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FiBLDBB      occupied  a  tenement  of  101.  per  annum,  and  paid  rent  and  taxes 
Rat.        for  the  same,  the  respondents,  in  *order  to  shew  that  the  pauper 

[•886]  ^ag  not  the  sole  tenant  attempted  to  prove  by  parol  that  the 
premises  were  let  to  the  pauper  and  two  other  persons  ;  but  the 
witness,  on  cross-examination,  having  stated  that  the  letting  was 
by  a  written  instrument,  it  was  held  that  it  could  be  proved  only 
by  the  production  of  that  instrument :  and  in  Stevens  v.  Pinney,^ 
there,  in  an  action  on  the  common  counts  for  work  and  laboui*, 
it  was  held  that  the  plaintiff,  having  established  his  case  by  other 
evidence,  was  not  precluded  from  recovering,  by  the  defendant's 
proving  the  existence  of  an  unstamped  and  unsigned  agreement, 
which  fixed  the  price,  and  which  the  defendant  did  not  give 
notice  to  the  plaintiff  to  produce.  That  case  in  substance  and 
effect  agrees  with  the  present.  We  cannot  see  judicially,  that 
this  instrument  is  in  existence  unless  it  be  produced  properly 
stamped. 

However,  as  it  would  be  hard  on  the  party  not  to  allow  him  an 
opportunity  of  producing  the  instrument,  we  think  the  rule  for  a 
new  trial  should  on  this  ground  be  made  absolute  on  payment 
of  costs. 

Park,  J. : 

I  concur  in  thinking  that  there  was  evidence  of  a  contract  to  go 
to  the  jury.  As  to  the  rejection  of  the  unstamped  instrument 
produced  by  the  defendant,  none  of  the  cases  have  laid  down  a 
rule  contrary  to  that  which  has  been  acted  on  here.  Vincent  v. 
Cole  is  quite  consistent  with  our  present  decision,  because  there, 
it  appearing  in  the  plaintiff's  case,  that  the  agreement  had  been 
reduced  to  writing.  Lord  Tenterdbn  held  that  he  must  be  non- 
suited, tmless  the  writing  were  produced.  In  Strotlier  v.  Barrl 
I  said,  ''  that  parol  evidence  of  the  contents  of  a  written  instru- 
ment cannot  be  given  where  the  contract  contained  in  such 
[-  «337  ]  instrument  is  the  subject  of  the  suit ;  because  *the  terms  of  the 
agreement  must  depend  on  the  written  instrument : "  and 
Lord  Tenterdbn  has  laid  it  down,  that  a  Judge  has  no  right 
to  inspect  such  an  instrument,  unless  it  be  produced  in  the 
regular  way ;  otherwise  he  might  be  involved  in  great  difficulties. 

t  8  Taunt.  327.  t  30  R.  R.  552  (5  Bing.  144). 
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In  Doe  d.  Wood  v.  Morm,t  where,  in  ejectment,  the  landlord  Fieldeb 
proved  payment  of  rent  by  the  defendant,  and  half  a  year's  notice  r^V. 
to  quit  given  to  him,  it  was  held  he  could  not  be  tamed  round 
bj  his  witness  proving  on  cross-examination  that  an  agreement 
relative  to  the  land  in  question  was  produced  at  a  former  meeting 
between  the  same  parties,  and  was  on  the  morning  of  the  then 
trial  seen  in  the  hands  of  the  plaintiff's  attorney,  the  contents  of 
which  the  witness  did  not  know,  no  notice  having  been  given  by 
the  defendant  to  produce  that  paper ;  for  though  it  might  be  an 
agreement  relative  to  the  land,  it  might  not  affect  the  matter 
in  judgment,  nor  even  have  been  made  between  those  parties. 
That  was  a  stronger  case  than  the  present,  because  the  fact  came 
out  on  cross-examination.  But  Stevens  v.  Pinney  is  exactly  in 
point.  There,  in  an  action  on  the  common  counts  for  work  and 
labour,  it  was  held  that  the  plaintiff,  having  established  his  case 
by  other  evidence,  was  not  precluded  from  recovering  by  the 
defendant's  proving  the  existence  of  an  unstamped  and  unsigned 
agreement,  which  fixed  the  price,  and  which  the  defendant  did 
not  give  notice  to  the  plaintiff  to  produce :  this  concurs  with  what 
was  said  by  Littlbdale,  J.  in  Heed  v.  Deere :  and  Dallas,  J. 
said,t  "It  is  clear,  if  it  had  appeared  as  part  of  the  plaintiff's 
case,  that  there  was  an  agreement  in  writing  regulating  the 
price  and  terms  of  the  work  to  be  performed,  he  must  have 
produced  it ;  and  when  produced,  it  could  not  have  been  received 
in  evidence,  being  unstamped ;  and  the  plaintiff  *then  must  have  [  *838  ] 
been  nonsuited.  The  plaintiff,  however,  had  made  out  his  case ; 
but  it  appeared  in  the  course  of  the  evidence  of  one  of  the 
witnesses  for  the  defendant,  that  there  was  a  written  agreement. 
In  proving  the  existence  of  the  written  agreement,  it  turned 
out  to  be  unstamped,  and,  therefore,  inadmissible  in  evidence, 
and,  consequently,  not  amounting  to  an  agreement.  The  evidence 
only  goes  to  shew,  that  a  paper,  not  properly  stamped,  is  in  exist- 
ence." And  that  was  confirmed  by  the  decision  in  Rex  v. 
Ratcden.  There,  upon  a  trial  of  an  appeal,  the  appellants  having 
proved  that  the  pauper  occupied  a  tenement  of  101.  per  annum, 
and  paid  rent  and  taxes  for  the  same,  the  respondents,  in  order 
to  shew  that  the  pauper  was  not  the  sole  tenant,  attempted  to 
t  12  East,  237.  |  In  Steveta  v.  Pinney. 
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FiELDEB      prove  by  parol  that  the  premiBes  were  let  to  liie  pauper  and  two 

Ray.        other  persons;  but  the  witness  on  cross-examination  having 

stated  that  the  letting  was  by  a  written  instrumentt  the.Goort 

held,  that  it  could  be  proved  only  by  the  production  of  that 

instrument. 

It  seems  to  me,  therefore,  that  this  writing  coming  out  of  the 
defendant's  hand,  and  not  on  cross-examination  of  the  plaintifif's 
witnesses,  was  properly  rejected  by  the  Chief  Justice.  There  is 
no  groimd,  therefore,  for  a  new  trial,  and  it  can  only  be  granted 
on  payment  of  costs,  to  give  the  defendant  the  opportunity  of 
producing  the  instrument  in  a  regular  way. 

BUKROUOH,  J. : 

I  am  of  the  same  opinion.  This  instrument  was  part  of  the 
defendant's  evidence;  and  when  the  plaintiff's  case  has  been 
closed,  the  defendant  is  not  to  get  rid  of  it  by  suggesting  the 
existence  of  a  writing  which  he  is  unable  legally  to  produce, 
and  on  the  subject  of  which  he  might  have  cross-examined  the 
plaintiff's  witnesses. 

Rvle  ahsolutefor  a  new  trial  on  payment  of  costs, 

Gaselee,  J.  was  absent. 


1830.  FEARN  V.  LEWIS.t 

«/a».  2S. 
(6  Bing.  349—353 ;  S.  C.  4  Moore  &  Payne,  1 ;  8  L.  J.  C.  P.  95.) 

•-  ^^^  ^  '*  Plaintiff's  claim,  with  that  of  others,  shall  receive  that  attention 

that,  as  an  honourable  man,  I  consider  them  to  deserye,  and  it  is  my 
intention  to  pay  them;  but  I  must  be  allowed  time  to  arraoge  my 
affairs,  and  if  I  am  proceeded  against,  any  exertion  of  mine  will  be 
rendered  abortive ; " 

Held,  not  an  unqnalified  acknowledgment  from  which  the  Ck>art  could 
imply  a  sufficient  promise  to  pay  to  take  a  case  out  of  the  Statute  of 
Limitations. 

To  an  action  on  a  bill  of  exchange  for  2002.  the  defendant 
pleaded  the  Statute  of  Limitations. 

t  Compare   CJuuemore  v.   Turner     numerous  other  cases  are  cited  and 
(Ex.  Ch.  1875)  L.  R.  10  Q.  B.  500,      commented  on.— R.  0. 
45  L.  J.  Q.  B.  66,  where  this  and 
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At  the  trial  before  Tindal,  Ch.  J.,  London  sittings  after  last       Feabn 
Term,  the  plaintiff,  in  order  to  take  the  case  out  of  the  statute,       lrwib. 
pat  in  the  following  letters,  addressed  by  the  defendant  to  a 
friend  of  the  plaintiff  in  the  year  1828 : 

"  My  dear  Sir, — I  am  this  day  favoured  with  yours,  and  feel 
obliged  by  the  offer  of  assistance  to  settle  with  Mr.  *Feam ;  and,  [  'sso  ] 
in  the  present  stage  of  my  affairs,  I  can  only  say  I  shall  feel 
much  indebted  to  Mr.  Feam  to  withdraw  his  outlawry,  and  as 
soon  as  common  decency  and  my  situation  will  allow,  Mr.  Feam's 
claim,  with  that  of  others,  shall  receive  that  attention  that  as 
an  honourable  man  I  consider  them  to  deserve,  and  it  has 
been  and  is  my  intention  to  pay  them.  I  cannot  conclude 
without  saying,  I  must  be  allowed  time  to  arrange  my  affairs ; 
and  if  I  am  proceeded  against,  any  exertion  of  mine  will  be 
rendered  abortive,  and  the  Bench  or  France  must  be  my 
destination;  and  any  one  who  reads  my  father's  will,  will 
soon  see  how  I  am  situated.    My  best  wishes  to  all  your  circle, 

and  I  am 

"  Yours,  &c. 

"W.  Lewis." 

"Dear  Manning, — I  beg  leave  to  apologize  for  any  neglect 

in  regard  to  answering  your  kind  letter,  and  I  assure  you  Mr. 

Mathias  was  desired  to  call  on  you  when  in  town,  and  to  arrange 

with  Mr.  Feam ;  however,  as  it  now  appears  he  has  not  done  so, 

allow  me  to  say  I  am  ready  and  willing  to  do  any  thing  and  every 

thing  to  satisfy  Mr.  Feam  and  all  my  creditors ;  and  my  only 

r^ret  is  that,  by  the  way  my  father  has  left  me,  I  am  totally 

unable  to  do  more  than  give  up  (which  I  do  by  deed)  almost  the 

whole  of  my  income  to  my  creditors,  and  no  man  can  do  more ; 

and  if  I  am  put  into  prison  not  one  penny  will  my  creditors  ever 

receive.     For  the  truth  of  this,  I  refer  you  now  to  my  father's 

will,  and  declare  to  you,  so  help  me  God,  I  am  not  worth  one 

pound,  and  this  place  is  mine  to  live  in,  but  every  thing  is  left  as 

heir-looms,  and  cannot  be  touched  by  any  process;  and  if  my 

person  is  laid  hold  of  I  never  will  put  in  bail,  but  surrender. 

Let  me  hear  from  you,  and  am 

"Yours,  &c. 

*' W.Lewis." 

28—2 
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Feark  It  did  not  appear  on  the  record  that  the  defendant  had  been 

Lewis,  outlawed  in  this  action,  and  the  plaintiff  failing  to  prove 
r  351  ]  it,  the  Chief  Justice  directed  a  nonsuit,  on  the  ground  that 
as  the  letters  spoke  of  a  claim  in  which  the  defendant  had 
been  outlawed,  there  was  no  evidence  to  connect  the  acknow- 
ledgment contained  in  them  with  the  demand  made  by  this 
action. 

Toddy,  Serjt.  now  moved  to  set  aside  this  nonsuit  and  for  a 
new  trial : 

The  letters  containing  a  general  admission  that  something  was 
due  to  the  plaintiff,  and  referring  only  to  a  single  claim,  it  was 
for  the  defendant  to  shew  the  affirmative  that  there  were  other 
claims  to  which  the  admission  might  apply,  and  not  for  the 
plaintiff  to  prove  a  negative,  that  there  were  no  other  such  claims. 
In  Frost  v.  Bengough,^  in  an  action  on  a  promissory  note,  the 
defendant  having  pleaded  the  Statute  of  Limitations,  the  plaintiff 
gave  in  evidence,  as  proof  of  an  acknowledgment  within  six 
years,  the  following  letter  from  the  defendant  to  the  plaintiff  : 
'^  Business  calls  me  to  Liverpool.  Should  I  be  fortunate  in 
my  adventures,  you  may  depend  on  seeing  me  in  Bristol ; 
otherwise  I  must  arrange  matters  with  you  as  circumstances 
will  permit."  The  defendant  did  not  shew  that  there  were  any 
other  matters  besides  the  promissory  note  to  which  the  letter 
could  refer.  It  was  held  that  it  was  properly  left  to  the  jury 
to  decide  whether  this  letter  referred  to  the  matter  of  the 
promissory  note,  and  was  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  statute.  And  BaiUie  v.  Inchiquinl  is  to  the 
same  effect. 

(Gaselee,  J. :  Subsequent  decisions  have  laid  it  down  that,  to 
take  a  case  out  of  the  statute,  there  must  be  a  promise  to  pay,  as 
well  as  an  acknowledgment  of  the  debt.) 

[*352]  The  plaintiff  was  not  nonsuited  on  that  ground;  but  *in 
Tanner  v.  Smart, ^  Lord  Tenterden  laid  it  down  that  a  promise 
to  pay  might  be  implied  from  a  general  acknowledgment  if  there 

t  25  £.  R.  621  (1  Bing.  266).  §  30  B.  B.  461  (6  B.  &  C.  603). 

I  lEsp.  436. 
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were  nothing  to  guard  or  qualify  it,  as  in  A^Court  v.  Cro88\  and        Feabn 
Scales  V.  Jacob.l  Lbwis. 

As  to  the  outlawry  not  appearing  on  this  record,  the  action 
being  against  a  single  defendant,  the  outlawry  would  not  neces- 
sarily appear,  as  it  would  where  one  was  outlawed  in  an  action 
against  several. 

TiNDAii,  Ch.  J. : 

If  upon  investigation  it  shall  turn  out,  on  the  whole,  fruitless 
to  send  a  case  before  a  second  jury,  the  Court  will  decline  doing 
so,  although  the  precise  objection  on  which  a  plaintiff  has  been 
nonsuited  may  not  appear  tenable.  And  I  think  this  case  ought 
not  to  be  submitted  again  to  a  jury,  because  the  plaintiff  has 
failed  to  shew  that  the  legal  operation  of  the  acknowledgment 
made  by  the  defendant  is  such  as  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limitations. 

The  question  is,  whether  these  letters  constitute  a  distinct  and 
unqualified  acknowledgment  of  an  existing  debt.  Now,  the  first 
letter  points  to  a  debt  on  which  the  defendant  had  been  proceeded 
against  to  outlawry,  and  though  this  record  might  not  of  necessity 
shew  whether  the  defendant  had  been  outlawed  or  not,  yet  unless 
the  plaintiff  proved  that  circumstance,  his  claim  would  not  appear 
to  be  one  to  which  the  acknowledgment  in  the  letter  could  apply. 
But  neither  of  the  letters  import  such  a  direct  and  unqualified 
acknowledgment  of  a  debt  as  would  authorize  the  Court  in 
implying  a  promise  to  pay.  They  import  no  more  than  an  offer 
on  the  part  of  the  defendant  to  surrender  his  income,  with  a  view 
to  an  arrangement  with  his  creditors,  *provided  he  be  allowed  [  'sss  ] 
time  to  arrange  his  affairs. 

Park,  J. : 

I  am  of  the  same  opinion,  and  think  the  nonsuit  right.  The 
letters  do  not  sufficiently  appear  to  apply  to  the  plaintiff's  demand ; 
and,  at  all  events,  contain  no  more  than  a  kind  of  conditional 
offer  to  pay. 

Gaselee,  J. : 

Admitting  the  rule  to   be  that  a   promise  to  pay  may  be 
implied  from  a  general  and   unqualified  acknowledgment  of  a 
t  3  Bing.  329.  J  3  Bing.  638. 


488  .    1830.     C.  P.     6  BING.  858.  [b.r. 

Fbabn       debt ;  can  this  be  called  an  unqualified  acknowledgment,  when 

Lewis.       ^®  defendant  threatens  that  he  will  do  nothing  if  the  creditors 

proceed? 

Rvie  refused. 


1830.  DOE  DEM.  CAMPBELL  v.  SCOTT. 

Jan,  28. 
(6  Bing.  362 ;  S.  C.  4  Moore  &  Payne,  20 ;  8  L.  J.  C.  P.  110.) 

^        -)  Notice  to  a  weekly  tenant  to  quit  at  the  end  of  his  tenancy  next  after 

a  week  from  the  date  of  the  notice,  sufficient. 

The  defendant  in  this  case  was  a  tenant  from  week  to  week, 
and  his  week  commenced  on  a  Wednesday. 

He  received  notice  to  quit  on  Friday,  "  provided  his  tenancy 
expired  on  Friday,  or  otherwise  at  the  end  of  his  tenancy  next 
after  one  week  from  the  date  of  the  notice." 

After  a  sufficient  time  to  cover  a  tenancy  commencing  with 
any  day  in  the  week  this  ejectment  was  brought,  and  a  verdict 
having  been  given  for  the  lessor  of  the  plaintiff, 

Lawesy  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit,  on 
the  ground  that  the  notice  was  insufficient.  It  ought,  he  con- 
tended, to  have  specified  some  precise  time  for  quitting,  or  at 
all  events  to  have  required  the  tenant  to  quit  at  the  end  of  his 
current  week. 

But  the  GouBT  thought  the  notice  sufficient,  and  Lawes 

Took  nothing. 


1830.       CUMMING  AND  Others,  Assignees  of  CAVANAGH  and 
—  '  Others,  Bankrupts,  v.  BAILY. 

[  ^^  ]  (6  Bing.  363—374  ;  S.  C.  4  Moore  &  Payne,  36  ;  8  L.  J.  G.  P.  103.) 

A  bOl  of  exchange  is  a  chattel  within  the  meaning  of  6  Geo.  IV. 
c.  16,  s.  3,t  the  fraudulent  delivery  or  transfer  of  which  will  constitute 
an  act  of  bankruptcy. 

Closing  the  doors  and  shutters  of  a  bank  is  a  '<  beginning  to  keep 
house,*'  although  the  banker  be  not  domiciled  at  the  bank. 

Tboveb  for  deeds  and  bills  of  exchange. 
The  question  in  the  cause  was,  whether  Nathaniel  Gavanagh, 
t  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4.— E.  C. 
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Henry  Brown,  and  William  Brown  had  committed  acts  of  bank-     CuMicnro 
mptcy  ;  as  to  which  the  facts  were  as  follow :  Baily. 

Cavanagh  and  the  Browns  carried  on  the  business  of  bankers 
at  Bath  and  Bristol.  Henry  Brown  lived  at  Bristol,  William 
Brown  lived  in  the  banking  house  at  Bath,  and  Cavanagh  lived 
at  Bath,  but  not  in  the  banking  house. 

During  the  week  ending  on  Saturday  the  17th  of  December, 
1825,  the  holders  of  the  notes  of  this  firm  being  seized  with 
a  panic,  a  great  drainage  of  the  funds  of  the  bank  took  place. 

William  Brown,  who  had  proceeded  to  London  for  a  supply 
of  money  on  Monday  the  12th,  returned  to  Bath  on  Tuesday  the 
18th  with  6,000!.,  and  proceeded  again  to  London  for  more  the 
next  day. 

On  Thursday  morning  the  partners  remaining  in  Bath  sent 
a  special  messenger  to  Wm.  Brown  in  London,  because  the 
absence  of  another  partner  would  have  occasioned  suspicion; 
they  urged  a  further  supply,  and  stated  that  if  the  messenger  or 
Wm.  Brown  did  not  return  with  it  on  Saturday  morning,  they 
could  not  go  on.  The  messenger  returned  on  Friday  morning 
with  1,0001.  Pressing  applications  were  forwarded  to  Wm.  Brown 
for  more,  and  on  Sunday  morning  another  1,0002.  arrived  by  the 
post.  The  partners  then  wrote  to  Wm.  Brown,  that  they  had  no 
funds  to  meet  the  demands  on  them,  *and  that  the  house  must  [  ^364  ] 
stop,  unless  they  got  a  supply  of  gold  immediately.  They  also 
sent  a  friend  to  urge  his  return. 

On  Monday  evening,  the  19th,  Cavanagh  and  Henry  Brown 
came  to  the  resolution  of  stopping  payment,  unless  Wm.  Brown 
arrived  on  Tuesday  morning.  Wm.  Brown  not  having  made  his 
appearance  on  Tuesday  morning,  the  door  and  shutters  of  the 
bank  at  Bath  were  by  their  directions  continued  closed,  and  a 
placard  was  posted  on  the  bank  door,  informing  the  public  that 
the  firm  had  been  under  the  necessity  of  suspending  their 
payments. 

A  great  number  of  persons  assembled  in  the  street,  and  were 

clamorous  for  admittance,  exhibiting  their  impatience  by  knocking 

at  the  door  and  otherwise  ;  but  neither  the  door  of  the  bank  nor 

the  windows  were  opened. 

Wm.  Brown,  on  his  arrival  in  London  on  Wednesday  evening 
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Gumming  the  14th,  went  to  the  London  Coffee  House,  Ladgate  Hill,  and 
Bai'ly.  ^^s  busily  occupied  till  the  Saturday  evening  following  in 
exertions  to  procure  money,  when  he  became  so  agitated  with 
disappointment,  that  it  was  thought  he  might  be  tempted  to 
commit  violence  on  himself,  and  at  the  persuasion  of  a  friend 
he  removed  to  Stevens's  Hotel  in  Bond  Street,  where  he  was 
found  by  a  messenger  from  his  partners  sent  to  expedite 
his  return.  No  money  was  raised  after  Saturday,  and  notwith- 
standing the  most  pressing  soUcitations  by  his  partners  for  his 
immediate  return,  he  did  not  arrive  in  Bath  before  Tuesday 
evening  the  20th. 

He  then  expressed  some  surprise  and  regret  at  the  circum- 
stance of  the  bank  having  been  closed,  and  desired  that  any 
person  who  called  might  be  admitted  to  him. 

But  such  as  called  were  admitted  by  a  private  door,  and  the 
doors  and  windows  of  the  bank  remained  closed  as  before. 
r  366  ]  A  sum  of  8002.  having  been  paid  by  Lady  Delawarr  into  the 

house  of  the  bankrupts*  London  correspondent  to  the  credit  of 
the  bankrupts,  Wm.  Brown  enclosed  in  a  letter  to  Lady  Delawarr 
a  bill  of  exchange  for  300Z.,  drawn  by  Dr.  Daniel  on  W.  J.  Smith, 
the  property  of  the  firm,  and  advised  her  ladyship  that  he  had 
done  this  in  order  to  allay  any  uneasiness  she  might  feel  from 
the  alarming  circumstances  of  the  times.  This  letter,  it  was 
stated,  came  to  Lady  Delawarr's  hand  about  the  Christmas  week. 

The  learned  Chief  Justice  told  the  jury,  that  if  they  thought 
the  closing  the  doors  and  windows  of  the  bank  by  Cavanagh  and 
H.  Brown,  was  a  beginning  to  keep  house,  or  an  absenting  them- 
selves with  intent  to  delay  creditors,  they  had  thereby  committed 
an  act  of  bankruptcy.  He  left  it  to  the  jury  to  determine, 
whether  Wm.  Brown  had  remained  in  London  for  the  purpose 
of  avoiding  his  creditors,  although  he  had  at  first  come  thither 
for  the  lawful  purpose  of  procuring  money;  and  also,  whether 
he  had  sent  the  bill  of  exchange  to  Lady  Delawarr  before  or  after 
the  20th  of  December. 

A  verdict  having  been  given  for  the  plaintiff  on  all  the  points, 

Taddy,  Serjt.  moved  for  a  new  trial,  on  the  ground  that  the 
closing  the  doors  and  shutters  of  the  bank  was  not  an  act  of 
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hankmptcy  in  Cavanagh  and  Henry  Brown,  the  bank  not  being     cumhino 

their  place  of  residence,  and  the  beginning   to    keep    bouse       baily. 

described  by  the  statute  applying,  as  he  contended,  only  to  the 

dwelling-hoase,  and  not  to  the  shop  or  place  of  business  of 

the  trader ;  that  Wm.  Brown  could  not  be  said  to  have  remained 

in  London  for  the  purpose  of  avoiding  creditors,  when  he  had  so 

recently  proceeded  thither  for  the  purpose  of  raising  money ;  and 

that  the  transfer  of  the  bill  of  exchange  to  Lady  Delawarr,  if 

it  took  place  previously  to  the  20th  of  December,  was  not  a  transfer 

of  a  chattel  to  occasion  *an  act  of  bankruptcy  within  the  third      [  '^efi  ] 

section  of  6  Geo.  IV.  c.  16;+  for  which  he  cited  an  opinion 

expressed  by  Best,  Gh.  J.  in  an  unreported  Nisi  Prius  case  of 

Rigley  v.  Bousfield. 

Wilde  and  Russell,  Serjts.  shewed  cause.     *     *     * 

Toddy,  (Bompas,  Serjt.  was  with  him,)  contra.     ♦     ♦     *  [  368  ] 

TiNDiJ,,  Ch.  J. :  [  369  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.  The 
question  is,  whether  the  evidence  in  this  cause  establishes  that 
acts  of  bankruptcy  have  been  committed  by  the  three  partners 
Cavanagh,  Henry  Brown,  and  William  Brown.  With  regard 
to  the  former,  it  appears  that  they  being  bankers,  and  finding 
themselves  insolvent,  directed  that  the  door  and  shutters  of  their 
bank  should  not  be  opened  on  Tuesday,  the  20th  of  December ; 

t  By  which  it  is  enacted,  "That  if  grant  or  conveyance  of  any  of  his 

any  trader  shaU  depart  this  realm,  lands,  tenements,  goods,  or  chattels ; 

or  being  out  of  this  reahn  shaU  re-  or  make  or  cause  to  be  made  any 

main    abroad,   or   depart   from   his  fraudulent  surrender  of  any  of  his 

dTrelling-house,  or  otherwise  absent  copyhold  lands  or  tenements;  or  make 

himself,  or  begin  to  keep  his  house,  or  cause  to  be  mode  any  fraudulent 

or  suffer  himself  to  be  arrested  for  gift,  delivery,  or  transfer  of  any  of 

any  debt  not  due,  or  yield  himself  to  his  goods  or  chattels ;    every  such 

prison  or  suffer  himself  to  be  out-  trader    doing,   suffering,   procuring, 

lawed,    or   procure    himself   to    be  executing,   permitting,    making,   or 

arrested,   or  his  goods,   money,   or  causing  to  be  made  any  of  the  acts, 

chattels  to  be  attached,  sequestered,  deeds,  or  matters  aforesaid,  with  in- 

or  taken  in  execution ;   or  make  or  tent  to  defeat  or  delay  his  creditors, 

cause  to  be  made,  either  within  this  shall  be  deemed  to  have  thereby  com- 

realm  or  elsewhere,  any  fraudulent  mitted  an  act  of  bankruptcy." 
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OuMMiKG     and  that  they  were  never  opened,  notwithstanding  persons  were 
Bailt.       clamouring  on  the  outside:  and  the  question  is,  whether  that 
was  not  a  beginning  to  keep  house  within  the  meaning  of  the 
statute. 
[  370  ]  It  has  been  contended,  the  keeping  house  in  the  statute  applies 

only  to  the  dwelling-house  of  the  party ;  and  that  no  act  of  bank- 
ruptcy was  committed,  because  Gavanagh  and  H.  Brown  did  not 
dwell  at  the  bank.  But  there  is  no  ground  for  such  a  distinction : 
on  the  contrary,  the  statute  seems  to  apply  more  appropriately  to 
the  place  where  the  trader's  business  is  carried  on,  and  where  his 
creditors  may  naturally  expect  to  find  him,  than  to  his  dwelling- 
house,  where  that  is  apart  from  his  place  of  business.  It  might 
fairly  be  inferred  the  bankers  were  within  at  the  time  the  creditors 
were  clamorous  without,  and  it  is  therefore  difficult  to  conceive  a 
clearer  act  of  bankruptcy. 

With  respect  to  William  Brown,  the  acts  of  bankruptcy  are  of 
two  kinds :  one,  the  absenting  himself  with  intent  to  delay  his 
creditors ;  the  other,  a  fraudulent  transfer  of  a  chattel.  On  the 
first  head,  the  evidence  was,  that  he  went  to  London  for  the 
purpose  of  raising  money  to  support  the  firm ;  that  he  received 
letters  from  his  partners  urging  him  to  return,  and  stating  that 
the  house  could  not  go  on  unless  he  did  so,  or  transmitted  money; 
and  that,  during  his  stay  in  London,  he  was  employed  at  different 
times  in  the  endeavour  to  obtain  money.  The  question  was, 
whether  he  was  so  employed  the  whole  of  the  time,  or  whether, 
after  his  exertions  had  failed,  he  did  not  remain  for  the  purpose 
of  avoiding  his  creditors.  As  to  that,  it  appeared  that  a  friend, 
sent  up  to  urge  his  return,  found  him,  not  at  places  where  he 
was  likely  to  obtain  money,  but  at  the  west  end  of  the  town,  in 
such  distress  of  mind  as  to  give  rise  to  an  apprehension  that  he 
had  a  design  against  his  own  existence.  It  was  for  the  jury  to 
determine  whether  he  was  then  remaining  in  London  with  the 
hope  of  raising  money,  or  for  some  other  reason ;  and  I  am  not 
dissatisfied  with  their  decision. 

Upon  the  other  point  the  evidence  was,  that  about  the  Christmas 

[  *37i  ]       week,  the  agent  of  one  of  the  customers  *of  the  firm  received  in 

London  a  letter  written  by  William  Brown,  in  which  he  said,  that 

considering  the  alarming  state  of  the  times,  and  to  allay  any 
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apprehensioBt  he  had  enclosed  a  security  to  the  amount  of  the     Gummino 
money  which  his  customer  had  in  the  bank.  Bailt. 

The  letter  contained  a  bill  of  exchange  for  9001. ;  and  assuming, 
as  the  jury  have  properly  found,  that  the  letter  was  written  pre- 
viously to  the  20th  of  December,  the  question  is,  whether  a  bill  of 
exchange  falls  v^thin  the  meaning  of  the  words  ''goods  and 
chattels "  in  the  third  section  of  the  6  Geo.  lY.  c.  16,  which 
makes  a  fraudulent  gift,  delivery,  or  transfer  of  the  trader's 
goods  and  chattels  an  act  of  bankruptcy ;  and  whether  that  sense 
can  also  be  put  on  the  same  words  in  other  parts  of  the  Act,  so 
that  the  construction  may  be  uniform  throughout.  Undoubtedly, 
in  some  of  the  old  books,  and  previously  to  the  decision  in  Shade's 
case,t  bills  of  exchange  seem  not  to  have  been  considered  as  goods 
and  chattels.  But  in  modem  times  a  different  opinion  has  pre- 
vailed ;  and  goods  and  chattels  have  been  deemed  to  include  not 
only  things  that  pass  by  delivery,  but  also  choses  in  action ;  an 
instance  of  which  is  presented  by  the  form  of  this  action,  which 
is  trover  for  the  bill.  It  is  no  answer  to  say  that  bills  of  exchange 
have  not  been  esteemed  chattels  under  certain  Acts  of  Parliament 
creating  offences,  and  that  an  act  of  bankruptcy  is  in  the  nature 
of  a  crime;  because,  although  in  times  when  trade  was  little 
practised  or  understood,  some  kind  of  criminality  seems  to  have 
attached  to  such  an  act,  such  an  opinion  can  no  longer  prevail, 
when  the  Legislature  itself  permits  a  trader  to  commit  an  act  of 
bankruptcy  by  declaring  his  insolvency  in  the  Gazette.  But  the 
same  language  is  used  in  the  seventy-second  section,  which 
enables  the  commissioners  to  sell  and  dispose  of  goods  and 
chattels  in  the  disposition  of  the  bankrupt,  with  the  consent  of 
*the  true  owner.  Those  words  in  former  Acts  containing  the  [  •372  ] 
same  provision  have  been  repeatedly  holden  to  include  choses  in 
action,  and  in  Hombloiver  v.  Praiidl  the  Judges  of  the  Court  of 
King's  Bench  were  unanimous  on  the  point ;  and  though  it  has 
been  urged  that  the  seventy-third  section  would  lead  to  a  different 
conclusion,  the  provisions  of  that  section,  expressed  in  the  same 
language,  were  to  be  found  in  the  statutes  upon  which  the  cases 
just  alluded  to  were  decided.  But  looking  at  the  seventy-third 
section,  we  may  discover  the  reason  why  bills  and  bonds  were 
t  4  Co.  Bep.  93.  t  20  H.  R.  456  (2  B.  &  Aid.  327). 
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GuHMiNo  particularly  specified.  That  section  enacts,  "  That  if  any  bank- 
Bailt.  rupt,  being  at  the  time  insolvent,  shall  (except  upon  the  marriage 
of  any  of  his  children,  or  for  some  valuable  consideration,)  have 
conveyed,  assigned,  or  transferred  to  any  of  his  children,  or  any 
other  person,  any  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or  have  trans- 
ferred his  debts  to  any  other  person  or  persons,  or  into  any  other 
person's  name,  the  commissioners  shall  have  power  to  sell  and 
dispose  of  the  same  as  aforesaid ;  and  every  such  sale  shall  be 
valid  against  the  bankrupt,  and  such  children  and  persons  as 
aforesaid,  and  against  all  persons  claiming  under  him." 

The  first  part  of  the  section  seems  to  apply  to  cases  where  the 
conveyance  or  transfer  is  by  deed  ;  and  the  second,  where  it  is  by 
manual  delivery,  without  which  bills  or  notes  do  not  usually  pass; 
and  gift  or  delivery,  not  conveyance  or  assignment,  is  the  mode  of 
transfer  of  chattels  specified  in  the  third  section.  Then,  under 
the  seventy-second  section,  there  has  been  a  general  understanding 
in  all  the  Courts,  that  goods  and  chattels  include  bills  of  exchange. 
Upon  the  principle,  therefore,  of  giving  the  same  construction  to 
the  same  language  in  different  parts  of  the  same  statute,  we  decide 
[  *378  ]  *that  the  transfer  of  the  bill  of  exchange  by  William  Brown  was 
an  act  of  bankruptcy  within  the  meaning  of  the  third  section. 
Indeed,  it  would  be  a  very  narrow  construction  of  the  Act,  to  hold 
that  a  banker,  whose  most  valuable  property  often  consists  of  bills 
and  notes,  could  not  commit  an  act  of  bankruptcy  by  a  fraudulent 
transfer  of  them. 

Pabk,  J. : 

I  am  of  the  same  opinion.  As  to  Cavanagh  and  Henry  Brown, 
the  case  very  much  resembles  Dudley  v.  VauglianA  There  the 
trader  ceased  to  appear  as  usual  in  his  counting  house,  and  sat 
upstairs  in  a  parlour ;  and,  his  affairs  being  much  embarrassed, 
desired  his  clerks  to  say  to  any  of  his  creditors  who  should  call 
that,  on  account  of  the  stoppage  of  a  house  in  Ireland,  he  was 
obliged  to  suspend  his  payments.     Lord  Ellenborouoh   said, 

t  1  Camp.  271. 
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''  If  a  trader  shuts  himself  up  in  his  house,  debarring  all  access  Cummino 
to  it,  whereby  his  creditors  are  delayed,  an  act  of  bankruptcy  is  baVlt. 
established  by  proof  of  his  having  done  so.  And,  generally,  if  a 
trader  secludes  himself  in  his  house  to  avoid  the  fair  opportunity 
of  his  creditors,  who  are  thus  deprived  of  the  means  of  communi- 
cating with  him,  he  begins  to  keep  house  within  the  meaning  of 
the  Legislature,  and  commits  an  act  of  bankruptcy.  Here  the 
question  must  turn  chiefly  upon  the  intent.  It  clearly  appears 
that  the  plaintiff  changed  his  usual  place  of  sitting,  and  that 
several  of  his  creditors  who  called,  and  must  have  found  him 
had  he  remained  there,  went  away  without  seeing  him.  There- 
fore, if  he  withdrew  from  the  counting  house  to  the  parlour  for 
privacy  and  seclusion,  and  with  a  view  to  avoid  the  personal 
solicitations  of  his  creditors,  by  so  doing  he  committed  an  act 
of  bankruptcy."  And  though  the  cause  was  conducted  by  the 
Attorney-General  of  that  day,  the  propriety  of  this  decision  was 
never  disputed. 

With  respect  to  William  Brown,  I  concur  in  the  finding  of  the  [  374  ] 
jury  ;  for  though  it  is  not  an  act  of  bankruptcy  if  a  trader  leaves 
his  house  for  the  purpose  of  obtaining  money,  yet  if  he  fail  to 
obtain  it,  and  from  fear  or  nervousness  delays  his  return,  a  jury 
may  reasonably  infer  that  he  seeks  to  avoid  his  creditors.  As  to 
the  delivery  of  the  bill  of  exchange,  the  arguments  drawn  from 
the  criminal  law  have  no  bearing  on  the  question,  because, 
whatever  might  have  been  thought  in  ancient  times,  an  act  of 
bankruptcy  is  not  now  a  crime,  and,  under  all  the  bankrupt 
statutes,  goods  and  chattels  have  been  held  to  include  bills  of 
exchange;  and  seeing  that  a  large  portion  of  the  property  of 
bankers  must  consist  of  such  instruments,  it  would  be  absurd 
to  hold  the  contrary.  The  point  was  expressly  decided  in 
Hornblower  v.  Proud ;  and  as  Mr.  Justice  Best  was  one  of  the 
Judges  who  pronounced  that  decision,  it  is  difficult  to  suppose 
he  could  afterwards  have  held  the  contrary. 

GiBELEE,  J. : 

I  have  not  a  shadow  of  doubt  as  to  Gavanagh  and  Henry  Brown ; 
and  there  is  no  reason  for  thinking  the  jury  have  come  to  an 
erroneous  opinion  as  to  the  conduct  of  William  Brown.    The 
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Gumming     point  as  to  the  bill  of  exchange  has  been  already  decided  after  an 
Bailt.       elaborate  argument. 

BosANQUBT,  J.  abstained  from  giving  any  opinion,  not  having 
been  present  during  the  argument. 

Rule  discharged. 


1880  FOSTER  AND  Another  v.  ROBERT  CHARLES-t 

Feb.  8.  ' 

J^off,  10.  (6  Bing.  396—404  ;  7  Bing.  105—109 ;  8.  C.  4  Moore  &  Payne,  61 ; 

8  L.  J.  0.  P.  118.) 

[  396  1 

Where  a  party  recommends  an  agent,  by  making  statements  which 

he  knows  to  be  false,  he  is  responsible  in  damages  for  the  misconduct  of 
the  agent,  although  it  be  not  ^ewn  that  the  recommendation  was  given 
from  maHoe,  or  with  a  view  to  the  pecuniary  interest  of  the  party 
recommending. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs, 
before  and  at  the  time  of  the  committing  the  grievances  therein- 
after mentioned,  carried  on,  and  from  thenceforth  hitherto  had 
carried  on  trade  and  business  as  dealers  in  tea  and  other  goods, 
to  wit,  at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward 
of  Cheap ;  and  thereupon  the  defendant  theretofore,  to  wit,  on 
the  10th  December,  1824,  at,  &c.  contriving  and  fraudulently 
intending  craftily  and  subtilly  to  deceive  and  injure  the  plaintifiis, 
and  to  induce  them  to  employ  a  certain  person,  to  wit,  one  James 
Jacque,  as  their  agent  in  the  said  business  at  Manchester,  in  the 
county  of  Lancaster,  to  obtain  and  receive  orders  for  goods  to 
be  supplied  by  them,  and  to  receive  and  collect  money  on  their 
account  in  the  way  of  their  said  business,  for  commission  and 
reward  to  him  payable  in  that  behalf,  falsely,  fraudulently,  and 
deceitfully  represented  and  asserted  to  the  plaintiffs  that  the  said 
James  Jacque  had  then  an  excellent  connection  in  that  line  at 
Manchester  and  the  neighbourhood,  and  that  the  house  for  which 
he  had  done  business  there  was  no  longer  able  to  execute  his 
extensive  orders.  By  means  and  in  consequence  of  which  repre- 
sentation, the  said  plaintiffs,  and  one  William  Foster  and  John 
[  '397  J      Holgate,  who  at  the  time  *next  thereinafter  mentioned,  were 

t  See  the  judgments  in  Derry  v.  Peek  (H.  L.  1889)  14  App.  Cas.  337, 
68  L.  J.  Ch.  864.— B.  C. 


VOL.  XXXI.]        1830.     C.  P.     6  BING.  897—398.  447 

partners  of  plaintiffs  in  the  said  business,  not  knowing  to  the  Fostbb 
contrary,  but  believing  therefrom  that  the  said  J.  Jacque  had  at  chablbb. 
the  time  of  saoh  representation  an  excellent  connection  in  the 
lioe  of  such  agency  as  aforesaid,  at  Manchester  aforesaid,  and 
had  obtained  extensive  orders  there  for  some  house,  were  induced 
to  hire  and  engage,  and  did  afterwards,  to  wit,  on,  &c.,  at  London, 
&c.,  hire  and  engage  the  said  J.  Jacque  as  such  agent  in  their 
sftid  business  at  Manchester  aforesaid,  for  commission  and  reward 
to  him  payable  in  that  behalf,  and  did  instruct  and  authorise 
him  in  that  capacity  to  obtain  and  take  orders  for  the  sale  and 
supply  of  goods  by  the  plaintiffs  and  their  partners  in  the  said 
business,  and  collect  and  receive  money  for  and  on  account  of 
the  plaintiffs  and  their  partners  in  the  way  of  the  said  business : 
and  the  said  J.  Jacque,  under  and  by  virtue  of  that  employment, 
did  afterwards,  to  wit,  on,  &c.,  at,  &c.,  obtain  and  take  orders  for 
the  sale  and  supply  of  goods  by  the  plaintiffs  and  their  partners 
in  the  said  business,  to  divers  persons  to  a  large  amount  and 
value,  and  to  collect  and  receive  for  and  on  account  of  the 
plaintiffs  and  their  partners  in  the  way  of  the  said  business,  from 
divers  persons  divers  sums  of  money:  whereas  in  truth  and  in 
bet  at  the  time  the  defendant  so  represented  and  asserted  as 
aforesaid,  the  said  J.  Jacque  had  not  an  excellent  or  any  connec- 
tion in  the  line  of  such  agency  at  Manchester  aforesaid,  or  its 
neighbourhood,  as  the  defendant  then  well  knew,  to  wit,  at,  &c. : 
and  whereas  in  truth  and  in  fact  at  the  time  last  aforesaid,  the 
said  J.  Jacque  had  not  obtained  extensive  orders,  or  any  orders 
at  Manchester  aforesaid  for  any  house  whatsoever,  as  the  defen- 
dant then  and  there  well  knew.  And  the  plaintiffs  in  fact  said, 
that  J.  Jacque  for  want  of  a  good  and  sufficient  connection  in  the 
line  of  such  agency  at  Manchester  aforesaid,  and  its  neighbour- 
hood, did,  *under  and  by  virtue  of  his  said  employment,  obtain  [  *398  ] 
orders  for  the  sale  and  supply  of  goods  on  credit  by  the  plaintiffs 
and  their  partners  in  the  said  business  to  divers  customers  of 
worse  and  less  respectable  characters  and  circumstances  than  he 
otherwise  would  have  done,  and  did  thereby  induce  the  plaintiffs 
and  their  said  partners,  who  were  ignorant  of  the  character  and 
circumstances  of  such  customers,  to  sell  to  them  on  credit,  and 
supply  them  with  goods  pursuant  to  such  orders,  such   goods 
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Foster  being  in  the  whole  of  large  value,  to  wit,  the  value  of  2,000^  of 
Charlrb.  lawful  money  of  Great  Britain :  and  although  the  prices  for 
which  those  goods  were  so  sold  ought  long  since  to  have  been 
paid  and  satisfied  to  the  plaintiffs  and  their  partners,  yet  those 
customers,  by  reason  of  such  their  characters  and  circumstances, 
had  hitherto  refused  and  neglected  to  pay  for  the  same,  and  the 
last  mentioned  goods  were  wholly  lost  to  the  plaintiffs  and  their 
said  partners,  to  wit,  at,  &c.  And  the  plaintiffs  further  said, 
that  the  said  James  Jacque,  contrary  to  his  duty  as  such  agent, 
had  made  away  with  and  converted  to  his  own  use,  and  had  not 
paid  or  accounted  for  to  the  plaintiffs  and  their  partners  divers 
large  sums  of  money  collected  and  received  by  him  as  such  agent 
as  aforesaid,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
2,000/.  of  like  lawful  money,  which  was  thereby  wholly  lost  to 
the  plaintiffs  and  their  said  partners,  to  wit,  at,  &c.  And  the 
plaintiffs  further  said,  that  J.  Jacque,  contrary  to  his  duty  as 
such  agent,  had  neglected  and  refused  to  render  due  and  sufficient 
accounts  to  the  plaintiffs  and  their  partners  of  divers  large 
quantities  of  their  goods  sold  by  him,  and  of  the  prices  of  other 
of  their  goods  which  came  to  his  possession  as  such  agent  as  afore- 
said, the  value  thereof  amounting  in  the  whole  to  a  large  sum,  to 
wit,  2,000Z.  of  like  lawful  money,  which  goods  were  thereby  wholly 
lost  to  the  plaintiffs  and  their  said  partners,  to  wit,  at,  &c. 
[  399  ]  The  second  and  third  counts  differed  from  the  first  in  stating 

more  generally  the  representation  made  by  the  defendant  to  the 
plaintiffs,  and  their  consequent  employment  of  Jacque. 

The  gravamen  in  the  fourth  count  was,  that  the  defendant  at 
the  time  he  recommended  Jacque  as  a  desirable  agent,  knew  that 
he  had  800Z.  to  pay  without  any  means  of  doing  so ;  and  that 
Jacque  being  employed  by  the  plaintiffs  failed  to  account  to  them. 

The  fifth  count  stated,  that  defendant  requested  plaintiffs  to 
employ  Jacque  as  an  agent ;  it  then  set  forth  in  detail  certain 
embarrassments  which  Jacque  was  labouring  under  at  the  time, 
of  which  it  was  material  they  should  have  been  informed,  and 
which  the  defendant,  although  it  was  his  duty  to  inform  them» 
wrongfully,  deceitfully,  wilfully,  and  fraudulently  withheld  and 
concealed  from  them  ;  per  quod  they  employed  and  were  injured 
by  Jacque  (nearly  as  in  the  first  count). 
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There  were  four  other  counts  alleging  this  concealment  in       fosteb 
various  ways.  Charles. 

Plea,  general  issue. 

At  the  trial  before  Tindal,  Ch.  J.,  London  sittings  after  Michael- 
mas Term,  it  appeared  that  in  November  or  December,  1824,  the 
defendant,  a  soap  manufacturer,  called  on  the  plaintiflfs,  whole- 
sale tea  dealers,  with  whom  he  was  on  terms  of  intimacy,  and 
after  asking  them  if  they  did  business  at  Manchester,  said  '^  he 
had  a  young  friend  for  whom  he  was  anxious  to  procure  a 
commission  in  the  tea  trade  at  Manchester :  a  nice  young  man ; 
who  had  an  excellent  connection  there,  and  would  be  a  great 
acquisition  to  any  person  who  wanted  to  do  business  there :  the 
defendant  being  on  such  terms  with  the  plaintiffs,  he  had  offered 
it  to  them  before  he  proposed  it  to  Smith  &  Co.,  a  respectable 
house  in  the  same  line  of  business;  that  Smith  &  Go.  would 
jump  at  the  offer;  that  his  friend  was  so  excellent  a  young  *man,  [  ^400  ] 
that  he  would  rather  trust  him  without  security  than  most  men 
with ;  that  this  young  man  had  been  doing  business  at  Man- 
chester for  a  London  tea  house,  who  could  no  longer  execute  his 
extensive  orders ;  that  he  had  an  uncle  at  Manchester  a  clergy- 
man of  the  Scotch  church,  who  would  afford  him  great  facilities 
in  the  way  of  business,  and  knew  all  the  Scotch  travellers  in  the 
trade ;  that  defendant  would  like  him  to  sell  soap  for  defendant 
and  his  partner,  but  feared  his  other  connections  would  not  allow 
him  time." 

The  plaintiffs  said  they  had  an  objection  to  giving  commis- 
sions ;  but  the  very  strong  recommendation  defendant  had  given 
of  his  friend  would  induce  them  to  think  of  it. 

Accordingly,  in  the  beginning  of  1825,  the  plaintiffs  employed 
James  Jacque  the  defendant's  young  friend  to  do  business  for 
them  on  commission  at  Manchester.  But  by  the  middle  of  1827, 
after  repeatedly  sending  incorrect  statements  of  the  amount  of 
his  receipts  on  their  behalf,  he  contrived  to  be  a  defaulter  to 
them  to  the  extent  of  9001.  and  upwards,  and  to  involve  them  in 
bad  debts  to  a  much  greater  amount. 

He  then  took  the  benefit  of  the  Insolvent  Debtors'  Act. 

Instead  of  having  been  employed  in  the  Manchester  commis- 
sion tea  trade  in  the  year  1824,  as  the  defendant  had  stated  to 
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FoBTEB  the  plaintiffs,  it  appeared  that  he  had,  at  the  recommendation  of 
Chables.  the  defendant,  been  taken  into  partnership  without  any  capital 
by  Mr.  R.  C.  Stewart,  a  warehouseman  in  London,  in  July,  1823 ; 
but  great  losses  having  been  incurred  in  that  concern,  a'ggravated 
by  a  robbery  to  some  amount,  Mr.  Stewart  closed  the  concern 
and  dissolved  the  partnership  in  October,  1824. 

Jacque  was  then  indebted  to  Stewart  in  the  sum  of  800/., 
which  he  undertook  by  deed,  dated  November  13th,  1824,  to  pay 
by  instalments,  in  two,  three,  and  four  years ;  but  nothing  was 
ever  paid, 
r  ^1  ]  All  this  was  known  to  the  defendant,  who  had  acted  throughout 

for  Jacque,  and  had  negotiated  the  terms  of  the  dissolution  of 
partnership. 

Letters  were  also  put  in,  written  by  the  defendant  to  Jacque, 
after  the  exposure  of  the  Manchester  transactions,  in  which  the 
defendant  exhorted  Jacque  to  write  various  falsehoods  to  the 
plaintiffs  with  a  view  to  the  exculpation  of  the  defendant,  and  to 
conceal  from  the  plaintiffs  his  knowledge  of  some  of  the  trans- 
actions at  Manchester. 

When  the  defendant  was  first  applied  to  on  the  subject  by  the 
plaintiffs,  he  expressed  his  regret  that  his  house  should  have  been 
the  means  of  introducing  an  unworthy  agent  to  the  plaintiffs, 
but  that,  as  they  had  been  instrumental  in  bringing  the  loss  on 
the  plaintiffs,  he  would  see  his  partner  on  the  subject,  and  see 
what  could  be  done  towards  relieving  them  from  it.  No  step  of 
that  kind  having  been  taken,  the  present  action  was  commenced. 

TiNDAL,  Ch.  J.  told  the  jury  to  consider  whether  the  repre- 
sentation complained  of  by  the  plaintiffs  had  ever  been  made, 
and  if  made,  whether  it  was  false  within  the  knowledge  of  the 
defendant ;  for  unless  it  were  false  within  his  knowledge,  the 
action  did  not  lie. 

The  jury  having  found  a  verdict  for  the  defendant, 

Wilde,  Serjt.  moved  for  a  new  trial,  on  the  ground  that  the 
-defendant  was  clearly  responsible  to  the  plaintiffs  for  the  con- 
sequences of  a  representation  false  within  his  own  knowledge,  if 
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not  for  the  concealment  of  circumstances  which  it  was  material       Foster 
for  him  to  have  disclosed  upon  recommending  an  agent.  Chables. 

JoneSf  Serjt.  shewed  cause : 

The  defendant  is  entitled  to  retain  his  verdict.    It  is  not  suffi- 
cient to  support  an  action  of  this  kind,  that  there  has  been 
temerity  *or  inaccuracy  in  representations  made  by  the  defen-       [  *^^^  ] 
dant,  or  that  he  has  omitted  to  disclose  all  that  he  knew. 

It  must  be  shewn  that  he  acted  with  a  wicked  intent,  resolvable 
into  malice  or  pecuniary  interest.  This  was  the  opinion  of 
Grose,  J.  in  Pasley  v.  Freerfian,\  confirmed  by  Haycraft  v. 
Creasy. X  He  considered  recommendations  of  this  kind  as  falling 
within  the  class  of  nude  assertions,  on  which  the  party  deceived 
might  exercise  his  own  judgment ;  and  where  he  omitted  to 
make  inquiries  into  the  truth  of  the  assertion,  it  became  his  own 
fault  from  laches,  if  he  were  deceived. 

But  at  all  events,  an  intent  to  defraud  and  injure  the  plaintiffs 
ought  to  have  been  shewn.  The  defendant  might  have  wished 
to  serve  Jacque,  but  there  is  no  proof  that  he  intended  to  defraud 
the  plaintiffs;  and  though  Jacque  had  been  unsuccessful  as  a 
trader  at  the  time  of  the  recommendation,  he  might,  in  the 
estimation  of  the  defendant,  have  been  a  proper  person  for  an 
agent.  Then,  the  plaintiffs  ought  to  have  acted  with  more 
vigilance ;  for  if  this  action  can  be  sustained  for  what  happened 
at  an  interval  of  three  years  after  the  defendant's  recommenda- 
tion, he  will  never  be  absolved  from  his  responsibility;  and  a  mere 
recommendation  will  have  the  effect  of  a  continuing  guarantee 
upon  which  he  may  be  charged  for  eventual  misconduct,  although 
the  party  recommended  may  have  conducted  himself  properly  for 
years. 

TiNDAL,  Ch.  J. : 

The  Court  will  be  better  satisfied  if  this  case  is  submitted  to 
a  second  jury.  But  what  has  been  advanced  on  behalf  of  the 
defendant  as  the  legal  ground  of  this  action  is  not  warranted  by 
any  of  the  decisions.    It  has  been  urged  that  it  is  not  sufficient 

t  1  B.  B.  634  (3  T.  B.  51).  ,  ^         t  6  B.  B.  380  (2  East,  92). 
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Foster  to  shew  that  a  representation  on  which  a  plaintiff  has  acted  *wa8 
Charles,     false  within  the  knowledge  of  the  defendant,  and  that  damage 

[  *40.s  ]  has  ensued  to  the  plaintiff,  but  that  the  plaintiff  must  also  shew 
the  motive  which  actuated  the  defendant.  I  am  not  aware  of 
any  authority  for  such  a  position,  nor  that  it  can  be  material 
what  the  motive  was.  The  law  will  infer  an  improper  motive  if 
what  the  defendant  says  is  false  within  his  own  knowledge,  and 
is  the  occasion  of  damage  to  the  plaintiff. 

Park,  J. : 

I  do  not  agree  in  the  proposition  maintained  by  my  brother 
Jones.  In  Taji})  v.  Lee\  Chambre,  J.  said,  "It  would  be  an 
absurdity  in  law  to  hold  that  if  a  man  draws  another  into  a 
snare,  the  party  suffering  should  have  no  remedy  by  action.  An 
action  on  the  case  for  deceit  is  an  action  well  known  to  the  law ; 
and  I  cannot  agree  in  the  argument  which  has  been  used  for  the 
defendant,  that  such  actions  ought  to  be  confined  to  representa* 
tions  which  are  literally  false.  Fraud  may  consist  as  well  in  the 
suppression  of  what  is  true,  as  in  the  representation  of  what  is 
false.  If  a  man,  professing  to  answer  a  question,  select  those 
facts  only  which  are  likely  to  give  a  credit  to  the  person  of  whom 
he  speaks,  and  keep  back  the  rest,  he  is  a  more  artful  knave 
than  he  who  tells  a  direct  falsehood.  As  to  the  case  of  Haycraft 
V.  Creasy,  I  agree  with  the  majority  of  the  Judges  who  decided 
the  point  of  law.  In  that  case  there  was  no  fraud  ;  but  fraud  is 
the  foundation  of  the  action.  There  the  defendant  himself  was 
misled ;  every  thing  which  he  stated  he  believed ;  the  ground  of 
Action  therefore  totally  failed." 

<jasel£e,  J. : 

I  do  not  collect  from  the  decisions  that  more  is  necessary  to 
maintain  this  action  than  the  untruth  of  the  suggestion  which 
\  •404  ]       has  been  the  occasion  of  *iniury  to  the  plaintiff,  and  the  know- 
ledge of  its  untruth  by  the  defendant. 

BosANQUET,  J.  concurred. 

Rvle  absolute. 
t  3  Bos.  &  P.  at  p.  371. 
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(7  Bing.  105—109;  S.  C.  4  Moore  &  Payne,  741 ;  9  L.  J.  C.  P.  32.)  Foster 

Upon  a  new  trial,  Tindal,  Ch.  J.  told  the  jury  that  if  the     Chablbs. 
defendant  made  representations  concerning  Jacque,  the  tendency       y^^io 

of  which  was  to  occasion  loss  to  the  plaintiff,  knowing  such         

representations  to  be  false,  and  intending  thereby  to  benefit  '  ^^^'  ^^ 
himself,  he  was  guilty  of  fraud  in  the  common  acceptation 
of  the  term ;  if  he  made  such  representations,  knowing  them 
to  be  false,  without  proposing  thereby  any  advantage  to  him- 
self, but  proposing,  perhaps,  to  benefit  a  third  person,  he  was 
guilty  of  fraud  in  the  legal  acceptation  of  the  term,  and 
responsible  to  the  plaintiff  for  any  injury  resulting  from  such 
representations. 

The  jury,  thereupon,  found  for  the  plaintiff,  damages  800Z. ; 
but  added,  **  We  consider  there  was  no  actual  fraud  on  the  part 
of  the  defendant,  and  that  he  had  no  fraudulent  intention, 
although  what  he  has  done  constituted  a  fraud  in  the  legal 
acceptation  of  the  term." 

Jonesy  Serjt.  now  contended  that  this  amounted  to  a  verdict       [  lOo  ] 
for  the  defendant ;  and  therefore  moved  that  the  verdict  might 
be  entered  for  him,  instead  of  the  plaintiff. 

He  urged,  at  some  length,  nearly  the  same  arguments  as  he 
had  advanced  on  a  former  occasion,  and  adverted  to  the  same 
authorities ;  (see  p.  451,  ante)  contending  that  this  action  was 
substituted  for  the  ancient  writ  of  deceit ;  that  the  gist  of  the 
action  was  a  fraudulent  intent  on  the  part  of  the  defendant  to 
injure  the  plaintiff,  by  deceiving  him ;  that  a  defendant  was  not 
responsible  for  the  consequences  of  a  statement,  merely  because 
he  knew  it  to  be  false;  he  was  not  responsible  for  the  conse- 
quences of  a  bare  lie:  in  order  to  render  him  responsible,  it 
ought  to  be  shewn  that  he  intended  to  defraud  the  plaintiff  of 
something  by  the  deceit  he  had  practised.  That  if  a  party  were 
responsible  for  the  consequences  of  a  lie  told  without  any  inten- 
tion to  defraud  the  hearer  of  something,  no  line  could  be  drawn, 
and  parties  might  be  called  on  to  answer  for  those  excusable 
untruths,  which  were  sometimes  told  for  the  purpose  of  avoiding 
a  greater  mischief. 
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FOSTEB        TiNDAL,  Ch.  J. : 

Charles.  No  sufficient  ground  has  been  laid  to  induce  us  to  disturb  the 
verdict  which  has  been  found  for  the  plaintiff.  The  application 
arises  on  a  misconception  of  what  the  jury  have  found.  They 
first  deliver  a  verdict  for  the  plaintiff  with  damages,  and  then 
add,  that  in  point  of  fact  they  consider  the  defendant  had  no 
fraudulent  intention,  although  he  had  been  guilty  of  fraud  in  the 
legal  acceptation  of  the  term. 

Their  attention  had  been  drawn  by  me  to  two  classes  of 
motives  possible  on  the  part  of  the  defendant ;  first,  a  desire  to 
benefit  himself  by  making  a  statement  which  he  knew  to  be 
false;  secondly,  a  desire  to  benefit  some  third  person;  and  I 
[  •107  ]  stated  that,  although  there  might  *be  no  intention  on  his  part  to 
obtain  an  advantage  for  himself,  it  would  still  be  a  fraud,  for 
which  he  was  responsible  in  law,  if  he  made  representations 
productive  of  loss  to  another,  knowing  such  representations  to 
be  false. 

The  jury  in  finding  that  he  had  no  intention  to  defraud  mean 
only  that  he  was  not  actuated  by  the  baser  motive  of  obtaining 
an  advantage  for  himself,  but  that  he  was  guilty  of  fraud  in  law 
by  stating  that  which  he  knew  to  be  false,  and  which  was  the 
cause  of  loss  to  the  plaintiff. 

The  question,  therefore,  is,  whether,  if  a  party  makes  repre- 
sentations which  he  knows  to  be  false,  and  occasions  injury 
thereby,  he  is  not  liable  for  the  consequences  of  his  falsehood? 

It  would  be  most  dangerous  to  hold  that  he  is  not. 

The  confusion  seems  to  have  arisen  from  not  distinguishing 
between  what  is  fraud  in  law  and  the  motives  for  actual  fraud. 
It  is  fraud  in  law  if  a  party  makes  representations  which  he 
knows  to  be  false,  and  injury  ensues,  although  the  motive  from 
which  the  representations  proceeded  may  not  have  been  bad: 
the  person  who  makes  such  representations  is  responsible  for  the 
consequences ;  and  the  verdict,  therefore,  in  this  case  ought  not 
to  be  disturbed. 

Park,  J. : 

I  am  of  the  same  opinion.  In  what  fell  from  this  Court  in  the 
case  of  Tapp  v.  Lee,  and  upon  the  former  decision  of  the  present 
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case,  the  doctrine  has  been  laid  down  most  accurately.    It  would       Fobteb 

be  unfair  to  take  the  expressions  of  the  jury,  without  connecting     chables. 

them  with  what  the  Chief  Justice  had  just  presented  for  their 

consideration.     It  is  clear  that  the  jury  meant  to  draw  the 

distinction  between  the  sordid  motive  of  personal  advantage  and 

the  legal  fraud  which  might  be  committed  by  a  representation 

false  within  the  knowledge  *of  the  speaker,  although  made  with-       [  *i08  ] 

out  any  view  to  his  own  advantage.     For  such  a  representation 

the  defendant  is  responsible,  if  mischief  ensues,  whatever  may 

have  been  his  motive ;  and  as  to  its  being  necessary  to  prove  the 

motive  by  which  he  was  actuated,  when  this  case  was  last  before 

the  Court,  Tindal,  Ch.  J.  said,  ''I  am  not  aware  of  any  authority 

for  such  a  position,  nor  that  it  can  be  material  what  the  motive 

was ;  the  law  will  infer  an  improper  motive,  if  what  the  defendant 

says  is  false  within  his  own  knowledge,  and  is  the  occasion  of 

damage  to  the  plaintiff." 

Here  the  defendant  said,  "  That  his  friend  was  so  excellent  a 
young  man,  that  he  would  rather  trust  him  without  security  than 
most  men  with :  "  when  he  knew  the  contrary  to  be  the  fact,  he 
was  guilty  of  a  fraud  in  law  in  making  such  a  representation ; 
and  fraud  in  law  is  sufficient  to  support  this  action. 

Gaselee,  J. : 

When  this  verdict  is  taken  in  connection  with  the  direction  of 
the  Chief  Justice,  there  is  an  end  of  all  doubt  as  to  the  meaning 
of  the  jury,  and  the  finding  is  a  perfect  finding.  What  the  jury 
meant  by  actual  fraud  was  a  sordid  regard  to  self-interest ;  but 
the  legal  fraud,  which  is  sufficient  to  sustain  the  action,  was 
complete  when  the  intention  to  mislead  was  followed  by  actual 
injury. 

BOSANQUET,  J. : 

There  seems  to  me  to  be  no  reason  for  disturbing  this  verdict. 
In  the  course  of  the  trial,  it  is  probable  that  improper  motives  had 
been  ascribed  to  the  defendant.  The  Chief  Justice,  therefore, 
stated  to  the  jury,  and  stated  correctly,  that  motives  of  that 
description  in  the  defendant  were  not  essential  to  the  plaintiff's 
action.     If  a  person  tells  a  falsehood,  the  natural  and  obvious 
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Foster  consequence  of  which,  if  acted  on,  is  injury  to  another,  that  is 
Charles,  fraud  in  law.  Coupling  *that  with  what  the  Chief  Justice 
[  'loo  ]  addressed  to  the  jury,  their  verdict  only  means,  that  the  defen- 
dant did  not  propose  to  benefit  himself,  perhaps  intended  to 
benefit  another;  but  that  what  he  said,  intending  to  benefit 
another,  was  false  within  his  own  knowledge,  injurious  to  the 
party  who  received  the  communication,  and,  consequently,  a 
fraud  in  the  legal  acceptation  of  the  term. 

Rule  refused. 


i,«f  •  COOK  V.  WAKD. 

Feb,  0. 
(6  Bing.  409—416 ;  S.  C.  4  Moore  &  Payne,  99 ;  8  L.  J.  C.  P.  126.) 

L  **      J  It  is  a  Hbel  to  publish  in  a  newspaper  a  story  of  an  individual  cal- 

culated to  render  him  ludicrous,  although  he  may  have  told  the  same 
story  of  himself. 

Proof  that  the  defendant  accoimted  for  the  stamp-duties  of  the  paper 
in  question,  is  proof  of  publication. 

Libel.  The  declaration,  after  the  usual  inducement  of  the 
high  estimation  in  which  the  plaintiff  was  held  among  his  neigh- 
bours and  other  worthy  and  estimable  subjects  of  this  realm  at 
Chelmsford,  stated  that,  before  the  committing  of  the  several 
grievances  by  the  said  defendant  as  thereinafter  mentioned,  one 
William  Corder,  who  had  been  theretofore  tried  and  convicted  of 
murder  at  Bury,  to  wit,  at  Chelmsford  aforesaid,  in  the  county 
aforesaid,  was  about  to  be  hanged  for  such  crime,  to  wit,  at 
Chelmsford  in  the  county  aforesaid.  Nevertheless,  the  said 
defendant  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  said  plaintiff,  and  contriving, 
and  wickedly  and  maliciously  intending,  to  injure  the  said 
plaintiff  in  his  said  good  name,  fame,  credit,  respectability  and 
reputation,  and  to  bring  him  into  public  scandal,  infamy,  ridicule, 
contempt,  and  disgrace,  with  and  among  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  realm,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  theretofore, 
to  wit,  on,  &c.,  at,  &c.,  falsely,  wickedly,  and  maliciously  did 
compose  and  publish,  and  cause  and  procure  to  be  composed  and 
published,  of  and  concerning  the  said  plaintiff,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  containing  therein 
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the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter  cook 
following  of  and  concerning  the  said  plaintiff;  that  is  to  say,  "  A  ward. 
Cook  (then  and  there  meaning  the  said  plaintiff)  mistaken  for 
Jack  Ketch.  (From  a  correspondent.)  The  following  ludicrous 
oecurrence  took  *place  at  Bury  shortly  after  the  conclusion  of  [  '^^^^  ] 
the  trial  of  Corder  (meaning  the  said  W.  Corder) :  A  respectable 
deputy  overseer  (meaning  the  said  plaintiff),  not  two  miles  from 
the  parish  of  St.  Mary's  in  this  town,  (meaning  the  town  of 
Colchester,  in  the  county  aforesaid,)  like  many  other  gents,  had 
the  curiosity  to  hear  Corder's  trial.  Accordingly,  he  (meaning 
the  said  plaintiff)  went  to  Bury,  and  got  admission  into  Court ; 
and  the  trial  being  ended,  he  adjourned  to  an  inn  (not  of  the 
highest  class)  to  take  some  porter,  amidst  a  dozen  others,  who 
were  perhaps  as  risky  as  himself.  His  appearance,  which  we 
(meaning  the  said  defendant)  suppose  must  have  been  very 
singular,  struck  the  company  that  he  must  be  a  man  'out  of 
the  common  way.'  Accordingly,  the  question  was  whispered 
amongst  them,  who  he  could  be :  at  length,  after  a  deal  of  pro 
and  eon,  it  was  decided  that  he  could  be  no  other  personage  than 
Jack  Ketch.  After  a  short  pause,  one  of  them  emphatically  said 
to  him,  *  Pray,  Sir,  arn't  you  the  gemman  that's  come  down  to 
hang  Corder?'  Of  course  such  a  question  was  the  means  of  his 
(meaning  the  said  plaintiff's)  bidding  them  a  respectful  farewell. 
The  stupid  elves  mistook  him  (meaning  the  said  plaintiff)  by 
his  look,  'Stead  of  the  Jack,  he  proved  to  be  the  Cook."  By 
means  of  the  committing  of  which  said  several  grievances  by 
defendant  as  aforesaid,  the  plaintiff  had  been  and  was  greatly 
injured  in  his  good  name,  fame,  respectability,  credit,  and 
reputation,  and  brought  into  public  scandal,  contempt,  ridicule, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbours, 
friends,  and  acquaintance,  and  other  good  and  worthy  subjects 
of  this  realm,  insomuch  that  divers  of  those  friends,  neighbours, 
and  subjects  had,  on  account  of  the  committing  of  the  said 
several  grievances  by  the  said  defendant  as  aforesaid,  from  thence 
hitherto  wholly  *refused,  and  still  did  refuse,  to  have  any  trans-  [  •411  ] 
action,  acquaintance,  or  discourse  with  the  said  plaintiff,  as  they 
were  before  used  and  accustomed  to  have  done,  and  otherwise 
would  have  done,  or  to  hold  or  permit  any  intercourse  or  society 
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Cook  with,  or  to  receive  or  admit  him  into  their  respective  houses  or 
Ward.       company,  to  wit,  &c. 

At  the  trial  before  Gaselee,  J.,  Chelmsford  Summer  Assizes, 
1829,  the  proof  of  publication  was  by  the  production  of  the 
certified  copy  of  the  defendant's  affidavit  filed  at  the  Stamp  Office 
pursuant  to  the  88  Geo.  III.  c.  78.1  In  this  affidavit  the  defendant 
was  described  as  "  Edward  John  Ward  of  Colchester,  in  the 
county  of  Essex,  printer,  publisher,  and  sole  proprietor  of  the 
Colchester  Gazette,''  and  the  place  of  printing  the  same,  as 
intended  to  be  ''at  the  printing  office  of  the  said  Edward  John 
Ward,  belonging  to  his  dwelling-house,  situate  No.  25,  Head 
Street,  in  the  parish  of  St.  Mary  at  the  Walls,  in  the  borough 
of  Colchester." 

The  title  of  the  newspaper,  when  produced,  appeared  to  be 
*'  The  Colchester  Gazette,  printed  and  published  by  E.  J.  Ward 
(the  sole  proprietor),  Head  Street,  Colchester." 

The  distributor  of  stamps  further  proved  that  the  defendant, 
as  proprietor  of  the  paper,  had  accounted  with  him  for  the  duty 
on  advertisements.  And  a  newspaper  of  the  day  on  which  the 
libel  appeared,  August  23rd,  1828,  was  produced,  marked  with 
various  charges  in  red  ink,  which  corresponded  with  the  sum 
paid  by^  the  defendant  to  the  distributor. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  certified 
copy  of  the  affidavit  ought  not  to  be  admitted  as  proof  of 
publication,  inasmuch  as  it  did  not  exactly  correspond  with  the 
description  in  the  newspaper  itself.  The  learned  Judge  thought 
that  if  it  were  competent  to  the  publisher  of  a  newspaper  to  raise 
[  •412  ]  such  an  objection,  the  purpose  of  the  statute  in  requiring  *hi8 
affidavit  would  be  defeated.  He  therefore  admitted  the  affidavit 
in  evidence,  but  reserved  the  point  for  the  consideration  of  this 
Court. 

A  witness  then  stated  that  subsequently  to  the  publication 
of  the  libel,  the  plaintiff,  as  assistant  overseer  of  the  parish  of 
St.  Mary  at  the  Walls,  was  present  at  a  meeting  of  the  burgesses 
to  produce  the  poor's  rates,  when,  the  office  of  mayor  having 
been  declined  by  a  gentleman  who  had  been  proposed  for  it,  one 

t  Eepealed  6  &  7  Will.  IV.  c.  76,  and  Begistration  Act,  1881  (44  &  45 
8.  32.    See  now  the  Newspaper  Libel      Vict.  c.  60). 
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of  the  aldermen  said,  *'  If  you  don*t  accept  the  office,  you  shall        Cook 
be  the  first  I  will  hang  when  I  come  into  office;"  whereupon       ward. 
some  one,  pointing  to  the  plaintiff,  said,  '^  There  is  Jack  Ketch; " 
upon  which  there  was  a  general  roar  of  laughter. 

It  appeared  that  before  the  publication  in  the  newspaper  the 
plaintiff  had  told  the  story  of  himself  to  a  party  of  his  acquaint- 
ance at  a  public-house  in  Colchester. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  lOi.  damages. 

Jones,  Serjt.,  in  Michaelmas  Term,  moved  to  set  aside  this 
verdict  and  enter  a  nonsuit,  on  the  ground,  first,  that  there  had 
been  no  sufficient  proof  of  publication,  the  title  of  the  newspaper 
not  corresponding  with  the  affidavit  at  the  Stamp  Office ;  and, 
secondly,  that  the  declaration  containing  no  allegation  of  special 
damage,  evidence  of  the  laugh  against  the  plaintiff  at  the  vestry 
ought  not  to  have  been  admitted;  particularly  as  the  plaintiff 
was  the  cause  of  the  laugh,  by  originally  circulating  the  story 
himself.    ♦     *     ♦ 

[A  rule  nisi  having  been  granted  on  the  above  points  and 
argued :] 

TiNDAL,  Ch.  J. :  [  415  ] 

This  rule  has  been  obtained  on  two  groimds ;  first,  that  the 
publication  of  the  libel  in  question  was  not  made  out  by  sufficient 
evidence ;  and,  secondly,  that  with  a  view  to  the  damages 
evidence  was  improperly  received. 

Upon  the  first  point  it  will  not  be  necessary  for  the  Court  to 
give  any  opinion  as  to  the  evidence  under  the  statute,  because, 
independently  of  that,  there  was  abundant  evidence  of  publication 
to  go  to  the  jury.  The  identical  paper  was  produced,  exhibiting 
the  crosses  and  marks  by  which  the  defendant  had  accounted  for 
the  stamp  duty,  and  had  actually  paid  it  to  the  collector.  Can 
any  one  doubt  that  this  was  evidence  to  go  to  the  jury  ? 

Upon  the  second  point  it  has  been  contended  that  the  damages 
were  given  by  the  jury  in  consequence  of  evidence  which  ought 
tiot  to  have  been  admitted,  evidence  of  the  plaintiff's  having 
been  the  object  of  laughter  at  a  public  vestry.  But  the 
declaration  alleges  that  by  means  of  the  libel  the  plaintiff 
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Cook  was  brought  into  contempt  and  ridicule  among  his  neighbours 
wIrd.  ^^d  acquaintance  ;  and  the  evidence  objected  to  is,  that  he  was 
laughed  at  at  a  public  meeting.  The  evidence,  however,  was 
properly  admitted  as  identifying  the  subject  of  the  libel,  and 
as  a  proof  of  the  consequences  necessarily  resulting  from  its 
publication. 

It  is  urged,  however,  that  the  plaintiff  could  have  no  claim  to 
damages,  because  he  had  told  the  story  of  himself.  If  it  could 
have  been  shewn  that  he  had  authorized  the  pubhcation  of  the 
story,  the  Court  would  have  granted  a  new  trial.  But  there  is 
a  great  difference  between  a  man's  telling  a  ludicrous  story  of 
himself  to  a  circle  of  his  own  acquaintance,  and  a  publication  of 
[  •^le  ]  it  to  *all  the  world  through  the  medium  of  a  newspaper.  The 
rule  must  be  discharged. 

Park,  J. : 

I  abstain  from  giving  any  opinion  on  the  construction  of  the 
statute,  because  the  point  is  now  pending  in  another  Court ;  but 
there  was  in  this  case  ample  evidence  of  publication,  indepen- 
dently of  the  affidavit,  and  it  would  have  been  strange  if  the  jury 
had  drawn  any  other  conclusion. 

The  other  evidence  which  has  been  objected  to  was  not 
admitted  for  the  purpose  of  shewing  special  damage,  properly  so 
called,  but  to  identify  the  plaintiff  as  the  person  to  whom  the 
ridicule  of  the  libel  attached. 

As  to  the  plaintiff's  having  told  the  story  of  himself,  that  will 
not  justify  the  defendant  in  publishing  it  all  over  the  country. 

The  rest  of  the  Court  concurring,  the  rule  was 

Dischanied, 


1880.  GEYMES  V.  BOWEEEN. 

Feh^.  (6  Bing.  437—441 ;  S.  C.  4  Moore  &  PajTie,  143;  8  L.  J.  C.  P.  140.) 

L  ^^^-1  A  pump  erected  by  a  tenant  during  his  term,  and  slightly  affixed  ta 

the  freehold,  is  removable  as  a  tenant's  fixture. 

Case  for  injury  to  the  reversion.  At  the  trial  before  Garrow,  B., 
at  the  last  Norfolk  Assizes,  it  appeared  that  the  defendant,  who 
occupied  as  tenant  from  year  to  year  certain  premises  belonging 
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to  the  plaintiff,  had,  at  his  own  expense,  erected  on  the  premises       Grymes 
a  pump,  which  he  took  away  when  he  quitted  them.  boweren. 

The  pump  was  attached  to  a  stout  perpendicular  plank ;  this 
plank  rested  on  the  ground  at  one  end,  and  at  the  other  was 
fastened  by  an  iron  bolt  or  pin  to  an  adjacent  wall,  from  which 
it  was  distant  about  four  inches.  The  pin,  which  had  a  head  at 
one  end  and  a  screw  at  the  other,  passed  entirely  through  the 
wall. 

The  tube  of  the  pump  passed  through  a  brick  flooring  into 
a  well  beneath.  This  well  had  originally  been  open,  *but  the  [  •438  ] 
defendant  had  arched  it  over  when  he  erected  the  pump ;  and, 
in  withdrawing  the  tube,  four  or  five  of  the  floor  bricks  were 
displaced,  but  the  iron  pin  which  attached  the  perpendicular 
plank  to  the  wall  was  left  in  the  wall  when  the  plank  was 
removed. 

Under  the  direction  of  the  learned  Baron,  (who  thought  the 
pomp  parcel  of  the  freehold,  inasmuch  as  it  could  not  have  been 
the  subject  of  larceny  at  common  law,)  the  jury  found  a  verdict 
for  the  plaintiff,  damages  4Z.,  with  leave  for  the  defendant  to 
move  to  enter  a  nonsuit. 

Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Storks,  Serjt.  now  shewed  cause : 

The  general  rule  is,  that  what  is  fixed  to  the  freehold  cannot 
be  removed  by  the  tenant  without  incurring  the  consequences 
of  waste.  The  exceptions  to  this  rule  have  been  carefully 
enumerated  by  Lord  Ellenborouoh  in  Elives  v.  Maw,\  and,  as 
between  landlord  and  tenant,  seem  resolvable  into  utensils  set  up 
in  relation  to  trade,  and  matters  of  ornament,  as  marble  chim- 
ney pieces,  pier  glasses,  and  the  like ;  and  the  pump  in  question 
does  not  fall  within  either  of  those  descriptions.  A  greenhouse, 
which  has  been  deemed  removable  when  erected  by  a  nursery- 
man for  the  purpose  of  his  trade  (per  Lord  Kenyon  in  Penton 
V.  Robart,l  yet  in  ordinary  cases  has  been  held  irremovable: 
Buckland  v.  Butterfield.^ 

t  6  E.  R.  623  (3  East,  38).  §  22  R.  R.  649  (2  Brod.  &  B.  54). 

J  6  R.  R.  376  (2  East  88). 
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Orymks  Wilde  [in  support  of  the  rule.] 

r. 

BOWEBEN. 
[  439  ]  TiNDAL,  Ch.  J.  : 

It  is  difficult  to  draw  any  very  general  and  at  the  same  time 
precise  and  accurate  rule  on  this  subject ;  for  we  must  be  guided 
in  a  great  decree  by  the  circumstances  of  each  case,  the  nature  of 
the  article,  and  the  mode  in  which  it  is  fixed.  The  pump,  as  it 
is  described  to  have  been  fixed  in  this  case,  appears  to  me  to  fall 
within  the  class  of  removable  fixtures.  The  rule  has  always 
been  more  relaxed  as  between  landlord  and  tenant,  than  as 
between  persons  standing  in  other  relations.  It  has  been  holden 
that  stoves  are  removable  during  the  term ;  grates,  ornamental 
chimney  pieces,  wainscots  fastened  with  screws,  coppers,  and 
various  other  articles  :  and  the  circumstance  that,  upon  a  change 
of  occupiers,  articles  of  this  sort  are  usually  allowed  by  landlords 
to  be  paid  for  by  the  incoming  to  the  outgoing  tenant,  is  con- 
firmatory of  this  view  of  the  question. 
[  440  ]  Looking  at  the  facts  of  this  case  ;  considering  that  the  article 

in  dispute  was  one  of  domestic  convenience ;  that  it  was  slightly 
fixed ;  was  erected  by  the  tenant ;  could  be  moved  entire ;  and 
that  the  question  is  between  the  tenant  and  his  landlord ;  I  think 
the  rule  should  be  made  absolute. 

Park,  J.: 

The  rules  with  regard  to  property  of  this  description  vary 
according  to  the  relation  in  which  parties  stand  towards  each 
other.  The  rule  as  between  heir  and  executor  is  more  strict 
than  as  between  landlord  and  tenant,  and  even  as  between 
landlord  and  tenant  it  has  been  relaxed  in  modem  times ;  for  in 
Lawton  v.  Laicton\  Lord  Habdwickb  held,  that  wainscot  might 
be  removed  by  the  tenant,  although  it  would  have  been  waste 
to  have  removed  it  in  the  time  of  Hen.  VII. 

Perhaps  we  ought  not  to  look  with  too  much  nicety  as  to  the 
mode  in  which  articles  are  fixed,  when  it  has  been  holden  that 
the  tenant  may  remove  ovens,  coppers,  and  the  like.  The 
present  case,  however,  is  clearly  distinguishable  from  Buckland 

t  3  Atk.  13.     [And  see  Lawton  v.  Salmon,  2  R.  E.  764  (1  H.  Bl.  260).] 
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V.  Butterjield,  where  a  conservatory  was  deeply  fixed  in  the  8oil,      Grymes 
and  formed  part  of  the  house  to  which  it  was  attached ;  and,     boweren. 
however  I  may  regret  it,  seeing  that  the  value  in  dispute  is  so 
small,  I  am  compelled  to  say  that  the  verdict  which  has  been 
given  is  wrong. 

Gaselee,  J.  concurred. 

BOSANQUET,  J. : 

I  am  of  opinion,  that  this  pump  was  removable  by  the  tenant. 
Whether  property  of  this  kind  be  removable  or  not,  depends  in 
some  degree  on  the  relation  between  the  parties:  and  in  the 
relation  of  landlord  and  tenant  the  rule  is  less  strict  than  in 
others :  *it  is  more  so  as  between  heir  and  executor,  and  as  between  [  *^^i  ] 
executor  and  remainder  man.  My  apprehension  has  been  lest 
we  should  be  thought  to  lay  down  any  principle  which  would 
apply  to  cases  different  from  the  present.  But  considering  that 
this  is  a  case  between  landlord  and  tenant ;  that  the  pump  was 
erected  by  the  tenant ;  that  it  is  an  article  of  domestic  use ;  and 
can  be  removed  entire  ;  I  think  the  verdict  ought  to  be  set  aside. 

Rule  absolute. 


GEEEN  V.   POLE.  isso. 

^                                                                                                       Feb.  12. 
(6  Bing.  443-445 ;  8.  C.  4  Moore  &  Payne,  198 ;  8  L.  J.  C.  P.  149.)  

At  common  law,  the  authority  of  an  arbitrator  is  revocable,  unless        ^        ^ 
the  Bubmiasion  has  been  made  a  rule  of  Court.f 

By  an  order  of  Nisi  Prius,  and  with  the  consent  of  all  parties, 
a  verdict  was  taken  in  this  cause  for  1,0002.  damages,  subject  to 
the  award  of  a  barrister. 

Before  the  arbitrator  made  his  award,  the  plaintiff  revoked  his 
authority  by  deed,  and  gave  notice  for  trial  at  the  sittings  in  this 
term. 

At  the  time  of  the  revocation,  the  order  of  Nisi  Prius  had  not 
been  made  a  rule  of  Court. 

t  As  to  the  effect  of  the  Arbitra-      Nehm  (1890)  25  Q.  B.  Div.  545,  553, 
tion  Act,  1889,  see  the  judgment  of      59  L.  J.  Q.  B.  533.— B.  C. 
BowEX,  L.  J.  in  In  re  Smith  and 
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CfREEN  Toddy,   Serjt.,  therefore,   on  the  part   of  the  defendant, 

Pole.  obtained  a  rule  nisi  to  stay  the  proceedings  till  the  *Court  should 
[  *^^^  ]  further  order,  upon  an  aflSdavit,  which  stated,  that  after  all  the 
evidence  had  been  gone  through  on  both  sides,  at  great  length, 
before  the  arbitrator,  the  8th  of  December  last  was  fixed  for  the 
counsel  to  sum  up  the  case,  and  that  the  plaintiff  revoked  the 
arbitrator's  authority,  without  any  application  to  postpone  that 
meeting  for  the  purpose  of  obtaining  witnesses  in  reply  to  the 
defendant's  case. 

In  answer  to  this  the  plaintiff's  attorney  deposed,  that  at  the 
last  meeting  previous  to  the  8th  of  December,  the  plaintiff's 
counsel  stated,  that  evidence  would  be  adduced  to  contradict  the 
defendant's  case ;  that  application  was  afterwards  made  to  six 
individuals,  who  were  able  to  give  material  evidence  for  the 
plaintiff,  and  to  contradict  and  discredit  certain  of  the  defendant's 
witnesses ;  and  that  in  consequence  of  their  refusal  to  attend  the 
arbitrator,  the  plaintiff  revoked  his  authority. 

Wilde  and  Andrews,  Serjts.,  who  shewed  cause,  contended, 
that  the  revocation  of  the  arbitrator's  authority  was  no  ground 
for  staying  the  proceedings,  particularly  as  the  order  of  Nisi 
Pritis  was  not  made  a  rule  of  Court :  Clapham  v.  HujhamA 

Toddy  urged  the  mala  fides  of  the  plaintiff.  It  appeared,  on 
his  own  shewing,  that  his  witnesses  had  refused  to  attend  the 
arbitrator,  which  could  only  have  arisen  from  their  inabiUty  to 
establish  his  case. 

TiNDAL,  Ch.  J. : 

We  have  every  inclination,  if  we  had  the  power,  to  make  this 
rule  absolute ;  but  we  have  no  power  to  do  so.  All  who  submit 
to  arbitration  have  the  right  to  revoke  the  arbitrator's  authority 
[  *^^s  ]  before  the  *award  is  made.  The  only  way  of  deterring  them,  is, 
by  making  the  order  of  Nisi  Prius  a  rule  of  Court,  when  the  fear 
of  an  attachment  may  induce  them  to  submit. 

Ride  discharged. 
t  1  Bing.  87. 
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RUTHERFOED  v.  EVANS.  isso. 

Feb.  12. 
(6  Bing.  451—459 ;  S.  C.  4  Moore  &  Payne.  163 ;  8  L.  J.  C.  P.  86 ;  S.  C.  at  

Nisi  Prius,  4  Car.  &  P.  74.)  [  461  ] 

Libel.  The  libel,  contained  in  a  letter  written  to  the  treasurer  of 
a  GomiMmy,  the  plaintiff  *s  employers,  charged  plaintiff  with  being  the 
most  artful  scoundrel  that  ever  existed,  and  with  being  insolvent ;  but 
the  writer  added,  that  he  had  never  disclosed  the  matter,  nor  ever  would, 
except  to  the  person  whom  he  addressed  and  his  friend.  This  latter 
assertion  was  omitted  in  the  declaration :  Held,  that  the  omission  was 
not  material. 

The  first  count  of  the  declaration  [after  Betting  forth  an  induce- 
ment in  the  manner  of  the  time,  stated  that  the  defendant  falsely 
and  maliciously  published  of  the  plaintiff  in  his  employment  by 
a  certain  company  in  a  letter  addressed  to  James  Gibson,  the 
treasurer  of  the  company,  the  libellous  matter  following :]  "  I  [  *58  ] 
(meaning  the  said  defendant)  should  have  been  silent  notwith- 
standing my  anxious  desire  to  put  you  (meaning  the  said  James 
Gibson)  upon  your  guard  against  the  most  artful  scoundrel 
(meaning  the  plaintiff)  that  ever  existed :  the  natural  punishment 
of  his  extravagance  and  misconduct  is  fast  approaching,  he  is  in 
every  person's  debt,  his  ruin  cannot  be  long  delayed,  and  he  is 
not  deserving  of  the  slightest  commiseration." 

The  libel  proved  in  support  of  this  declaration,  was  a  letter 
from  the  defendant,  as  follows,  addressed  to  the  treasurer  of 
the  New  England  Company,  by  whom  the  plaintiff  had  been 
employed. 

"My  dbab  Sir, 
"  I  was  very  sorry  to  find  by  your  letter  received  to-day,  that 
jou  had  been  so  uncomfortably  circumstanced  respecting  the 
information  I  gave  you  previously  to  your  leaving  Eveswell.  I 
fully  expected  our  friend  would  have  seen  you  soon  after,  or  I 
should  have  been  silent  notwithstanding  my  anxious  desire  to 
put  you  upon  *your  guard  against  the  most  artful  scoundrel  that  [  •4'>*  3 
ever  existed.  The  natural  punishment  of  his  extravagance  and 
misconduct  is  fast  approaching:  he  is  in  every  person's  debt. 
His  ruin  cannot  be  long  delayed ;  and  he  is  not  deserving  of  the 
slightest  commiseration.  But  it  is  my  most  anxious  request  that 
this  fellow's  misconduct  may  not  entail  ruin  in  another  quarter. 
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[b.b. 


BUTREU- 
FORD 

Evans. 


Were  I  to  be  the  cause  of  such  disaster  and  destruction  to  so 

many  that  are  innocent,  I  could  never  forgive  myself;  and  I 

pledge  my  sacred  word  of  honor  that,  excepting  to  you  and  to  our 

friend,  I  have  never  disclosed  the  affair,  nor  ever  will.    If  you 

can  inform  me  when  our  friend  is  to  be  in  London,  I  will  meet 

him,  as  I  had  much  rather  we  talk  the  subject  over  before  any 

steps  are  taken. 

''  I  am,  &c. 

"  EvESWELL,  24th  October,  1827.  "  E.  Evans." 


The  plaintiff  was  turned  out  of  his  employment,  and  commenced 
this  action. 

At  the  trial  before  Tindal,  Ch.  J.,  London  sittings  after  Trinity 
Term,  [it  was  objected  (inter  aliay,  that  the  letter  complained  of 
had  not  been  truly  set  out  in  the  declaration. 

A  verdict,  however,  was  taken  for  the  plaintiff,  subject  to  a 
motion  [on  the  points  raised.  A  motion  having  been  made 
accordingly  and  argued,  the  Court  took  time  for  consideration.] 


TiNDAL,  Ch.  J. : 

[  458  ]  *     *    We  take  the  rule  to  be  as  it  is  laid  down  in  the  books — 

that  if  the  omission  of  any  part  makes  a  material  alteration  in 
the  sense  of  the  part  inserted,  such  omission  is  fatal.  And  if  in 
this  case  the  part  of  the  letter  which  had  been  omitted  had  con- 

I  '^-^9  ]  tained  *any  qualification  of  the  meaning  of  the  part  set  out,  or 
if  any  real  substantial  difference  of  construction  would  have 
arisen  upon  the  whole  of  the  letter  when  set  out  on  the  record, 
we  should  have  held  the  omission  of  such  part  constituted  a 
variance  which  might  be  taken  advantage  of  by  the  defendant. 
But,  upon  the  consideration  of  the  whole  letter,  it  appears  to  us 
that  the  charge  imputed  by  it  remains  precisely  the  same  as  that 
which  is  contained  in  the  part  set  out.  The  previous  part  of  the 
letter,  which  is  omitted,  merely  assigns  the  defendant's  reason 
for  writing  the  letter  :  it  has  no  bearing  whatever  upon  the  nature 
of  the  imputation,  nor  does  it  in  any  degree  alter  its  quality  or 
effect.  If  the  setting  out  the  whole  letter  would  have  enabled 
the  defendant  to  have  moved  in  arrest  of  judgment,  no  doubt  the 
omission  of  any  part  would  have  been  a  fatal  variance.     But  we 
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think,  the  very  same  libel  appears  from  the  perusal  of  the  whole     Ruthbb- 

as  from  the  part ;  and  the  consequence  is,  that  although  the  «. 

defendant  might  undoubtedly  avail  himself  of  the  whole  of  the       Evans. 

letter  as  evidence  for  the  jury  to  infer  the  want  of  malice  in  the 

defendant,  as  was  done  at  the  trial,  still  the  omission  of  such 

part  cannot  be  considered  as  a  ground  of  variance.    We  therefore 

think,  the  rule  should  be  discharged. 

Ride  discharged. 


GODEFROY  v.  DALTON,    Gent.  isso. 

Feb.  12. 
(6  Bing.  460—469 ;  S.  C.  4  Moore  &  Payne,  149 ;  8  L.  J.  C.  P.  79.)  

An  attorney,  with  the  advice  of  counsel,  produced,  in  an  action  against  [  ^^  1 
J.  B.  for  negligence  in  the  conduct  of  plaintiff's  defence  to  auoth^ 
action,  the  prothonotary's  book  to  prove  an  allegation,  **that  in  conse- 
quence of  the  negligence  of  J.  B.  judgment  by  default  had  been  signed, 
and  such  further  proceedings  had,  that  final  judgment  was  aftei'wards 
signed  and  execution  issued ;  '*  whereupon,  plaintiff  was  nonsuited  for 
not  producing  the  record  of  that  judgment  or  a  proper  copy :  Held,  that 
this  was  not  such  negligence  as  rendered  the  attorney  liable  to  an  action. 

The  first  count  of  the  declaration  stated, ''  That  whereas  before 
the  making  of  the  promise  and  undertaking  of  the  defendant 
thereinafter  next  mentioned,  a  certain  action  had  been  com- 
menced and  prosecuted  by  and  at  the  suit  of  Stephen  Dubois 
against  the  plaintiff  in  the  Court  of  our  lord  the  King,  before 
the  Justices  of  our  lord  the  King  of  the  Bench  at  Westminster, 
in  the  county  of  Middlesex,  for  a  certain  cause  of  action  alleged 
to  have  accrued  to  the  said  Stephen  Dubois  against  the  plaintiff, 
and  the  plaintiff  had  retained  and  employed  one  Cyrus  Jay  and 
Mather  Byles  as  his  attomies,  for  certain  fee  and  reward  to  be 
paid  to  them  by  the  plaintiff  in  that  behalf  (they  the  said  Cyrus 
Jay  and  Mather  Byles  then  and  there  being  attornies  of  the  said 
Court  of  our  said  lord  the  King  of  the  Bench  at  Westminster 
aforesaid)  to  defend  the  said  action  for  the  plaintiff,  and  the  said 
Cyrus  Jay  and  Mather  Byles  had  undertaken  such  defence  for 
the  plaintiff,  and  such  proceedings  were  thereupon  had  in  the 
same  Court  in  the  said  action,  that  it  was  considered  and  adjudged 
by  the  said  Court,  that  the  said  Stephen  Dubois  should  recover 
against  the  plaintiff  the  sum  of  302.  lOs.  of  lawful  money  of 
Great  Britain,  which  said  sum  of  302.  10^.  the  plaintiff  had  been 

30—2 
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GoDBFBOT    forced  and  obliged  to  pay  and  had  paid  to  the  said  Stephen 

Daltok.  Dubois  in  satisfaction  of  the  said  judgment,  and  had  been 
desirous  of  commencing  and  prosecuting  a  certain  action  against 
the  said  Gyrus  Jay  and  Mather  Byles  for  negligence  in  conducting 
his  said  defence  and  for  the  recovery  of  the  said  sum  of  80Z.  10«. 

L  *^^^  1  so  paid  to  the  *said  Stephen  Dubois  as  aforesaid  ;  of  all  which 
said  several  premises  the  said  defendant,  before  the  making  of 
his  said  promise  and  undertaking  thereafter  next  mentioned,  had 
notice,  to  wit,  at,  &c.,  and  thereupon,  theretofore,  to  wit,  on,  &c., 
at,  &c.,  in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  would  retain  and  employ  the  defen- 
dant as  his  attorney  for  certain  fee  and  reward  to  be  thereupon 
paid  by  the  plaintiff  to  the  defendant  in  that  behalf,  to  prosecute 
and  conduct  the  said  action  of  the  plaintiff  against  the  said 
Cyrus  Jay  and  Mather  Byles,  the  defendant  undertook  and  then 
and  there  faithfully  promised  the  plaintiff  to  prosecute  and 
conduct  the  said  last  mentioned  action,  in  a  proper,  skilful,  and 
diligent  manner :  and  the  plaintiff  confiding  in  the  said  promise 
and  undertaking  of  the  defendant,  and  in  hopes  of  his  faithful 
performance  thereof,  did  afterwards,  to  wit,  on,  &c.,  at,  &c., 
retain  and  employ  the  defendant  as  such  attorney  as  aforesaid, 
to  prosecute  and  conduct  the  said  last  mentioned  action  on  the 
terms  aforesaid  ;  and  the  defendant  then  and  there  accepted  the 
said  retainer  and  employment,  and  under  and  by  virtue  thereof, 
afterwards,  to  wit,  in  Trinity  Term  in  the  seventh  year  of  the 
reign  of  our  said  lord  the  King,  as  the  attorney  of  and  for  the 
said  plaintiff,  commenced  an  action  at  the  suit  of  the  plaintiff 
against  the  said  Cyrus  Jay  and  Mather  Byles  in  the  said  Court 
of  our  said  lord  the  King,  before  the  Justices  of  our  said  lord  the 
King  of  the  Bench  at  Westminster,  for  the  purpose  aforesaid : 
and  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  Cyrus  Jay  and 
Mather  Byles  appeared  and  pleaded  to  the  said  action,  and  issue 
was  joined  thereupon :  and  afterwards,  to  wit,  on,  &c.,  at,  &c., 
the  said  last  mentioned  cause  came  on  for  trial  in  the  said  Court 
of  our  said  lord  the  King  of  the  Bench,  before  Sir  James  Burrough, 
Knight,  in  the  absence  of  the  Bight  Honorable  Sir  William 
Draper  Best,  Knight,  his  Majesty's  Chief  Justice  of  the  said 

[  ^462  ]       Court  of  the  *Bench,  he,  the  said  Sir  James  Burrough,  being 
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then  and  there  one  of  the  Justices  of  the  Bench,  and  was  then     Godbpboy 

and   there  tried   before   the   said   Sir  James  Burrough:   and,      daltok. 

although  it  was  then  and  there  the  duty  of  the  defendant  under 

and  by  virtue  of  his  said  retainer,  and  his  said  promise  and 

undertaking,  to  have  had  in  the  said  Court  of  our  said  lord  the 

King  of  the  Bench  at  the  trial  of  the  said  last  mentioned  action, 

evidence  of  the  said  judgment  in  the  said  first  mentioned  action 

against  the  plaintiff  at  the  suit  of  the  said  Stephen  Dubois,  in 

order  that  it  might  then  and  there  have  appeared  to  the  said 

Court  of  our  said  lord  the  King  of  the  Bench,  that  judgment  had 

been   obtained  by  the  said  Stephen  Dubois  against  the  said 

plaintiff  in  the  said  first  mentioned  action  for  the  said  sum  of 

SOL  lOs.y  whereof  the  defendant  had  notice,  nevertheless,  the 

defendant,  not  regarding  his  said  promise  and  undertaking,  but 

contriving,  and  fraudulently  intending,  to  injure  the  said  plaintiff 

in  this   respect,   did   not  nor  would  prosecute  the    said  last 

mentioned  action  in  a  proper,  skilful,  and  diligent  manner,  but 

on  the  contrary  thereof  wholly  neglected  and  omitted  to  have 

proper  evidence  of  the  said  judgment  in  the  said  first  mentioned 

action   ready  to  produce  to  the  said   Court  of  our  said  lord 

the  King  of  the  Bench  ;  by  reason  whereof,  the  plaintiff  was  then 

and  there  wholly  unable  to  prosecute  his  said  action  against  the 

said  Cyrus  Jay  and  Mather  Byles  with  effect,  and  was  then  and 

there  compelled  to  suffer  himself  to  be  nonsuited  in  the  said 

last  mentioned  action,  whereby  he  was  not  only  hindered  and 

prevented  from  recovering  from  the  said  Cyrus  Jay  and  Mather 

Byles  the  said  sum  of  302.  lOs.  so  paid  to  the  said  Stephen  Dubois 

as  aforesaid,  in  satisfaction  of  his  said  judgment,  but  had  also 

been  forced  and  obliged  to  pay  and  had  paid  to  the  said  Cyrus 

Jay  and  Mather  Byles  a  large  sum  of  money,  to  wit,  the  sum  of 

lOOZ.  for  their  costs  and  charges  in  and  about  their  defence  to 

the  said  last  mentioned  "^action  ;  and  had  also  been  forced  and      [  *463  ] 

obliged  to  incur  a  further  great  expense,  amounting  in  the  whole 

to  lOOZ.,  in  and  about  re-commencing  and  prosecuting  his  said 

action  against  the  said  Cyrus  Jay  and  Mather  Byles,  to  wit, 

at,"  <fec. 

The  present  action  was  brought  by  the  plaintiff  against  the 
defendant,  as  an  attorney  of  this  Court,  for  negligence  in  the 
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OoDBFBOT     conduct  and  prosecution  of  a  former  action  brought  by  the  same 
Daltok.      plaintiff  against  Cyrus  Jay  and  his  partner. 

The  action  against  Jay  and  his  partner  had  been  brought 
against  them  for  negligence,  as  attomies,  in  conducting  the 
defence  of  the  present  plaintiff  in  a  former  action,  which  had 
been  brought  against  him  by  one  Dubois:  and  in  the  action 
against  Jay  and  his  partner,  the  declaration  alleged  that,  by 
reason  and  in  consequence  of  the  negligence  of  Jay  and  his 
partner,  judgment  by  default  had  been  signed,  and  such  further 
proceedings  had,  that  final  judgment  was  afterwards  signed,  and 
execution  issued  against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  another,  before 
Burrough,  J.,  the  only  evidence  which  the  present  defendant 
had  procured  to  satisfy  that  allegation  was  the  book  of  the 
prothonotary  of  this  Court,  in  which  was  kept  an  entry  of  the 
judgments  by  default,  signed  in  each  term,  with  the  date,  and 
the  officer's  fees  opposite  to  the  same ;  and  the  learned  Judge 
who  tried  that  cause,  held  this  proof  of  the  allegation  not  to  be 
sufficient,  and  nonsuited  the  plaintiff ;  which  judgment  of  nonsuit 
was  afterwards  confirmed  by  this  Court  on  a  motion  to  set  aside 
the  same.  It  was  for  the  negligence  on  the  part  of  Dalton,  as 
the  plaintiff's  attorney,  in  not  having  provided  himself  with  the 
proper  evidence  of  the  judgment  as  set  out  in  the  declaration 
against  Jay  and  his  partner,  that  the  present  action  was  brought. 
[  *464  ]  It  was  proved,  by  a  gentleman  at  the  Bar,  of  great  ^experience 

and  skill,  that,  upon  the  particular  allegation  in  that  declaration 
against  Jay  and  his  partner,  he  thought,  at  the  time,  the  evidence 
offered  was  sufficient :  for  that  it  seemed  to  him  that  negligence 
was  the  gist  of  the  action,  and  that  the  judgment  was  only 
alleged  as  the  consequence.  But  it  appeared  that  the  defendant 
Dalton  had  consulted  this  gentleman  just  before  the  trial  of 
Godefroy  v.  Jay  and  another  was  called  on,  and  it  was  not  shewn 
that  he  had  ever  searched  to  find  whether  final  judgment  had 
been  entered  up  or  not  in  the  cause  of  Dvbois  v.  Godefroy. 

At  the  trial  of  the  present  cause  before  Tindal,  Ch.  J.,  Middlesex 
sittings  after  last  Trinity  Term,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  motion  to  this  Court  to  set  it  aside,  and 
enter  a  nonsuit  or  arrest  the  judgment.    Accordingly, 
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Tctddy^  Serjt.  in  Michaelmas  Term  obtained  a  role  nisi  to  that  Qodefbot 
effect,  on  the  ground  that  the  defendant  in  the  exercise  of  his  dalton. 
profession  was  liable  only  for  the  consequences  of  gross  negligence, 
and  not  for  a  mere  error  in  judgment ;  for  which  he  cited  Pitt  v. 
Yaiden^\  where  Lord  Mansfield  had  placed  the  question  of 
professional  responsibility  on  that  footing;  and  he  contended 
that  nothing  more  than  an  excusable  error  in  judgment  had  been 
proved  against  the  defendant.  An  arrest  of  judgment  was  moved 
for  on  the  ground  that  the  record  nowhere  alleged  the  plaintiff 
to  have  had  a  good  cause  of  action  against  Jay  and  Byles,  or 
that  Dubois  had  originally  no  cause  of  action  against  the  plaintiff; 
and  unless  he  had  a  good  cause  of  action  against  them,  as  having 
been  injured  by  the  judgment  suffered  to  Dubois,  he  could  not 
recover  against  the  present  defendant ;  but  as  the  Court  came  to 
no  decision  on  this  point,  the  argument  upon  it  is  here  omitted. 

[After  argument,  the  Coubt  took  time  for  consideration.] 

TiNDAL,  Ch.  J.  :  [  466  ] 

In  this  case  the  defendant  obtained  a  rule  to  shew  cause  why 
the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  nonsuit 
be  entered,  or,  why  the  judgment  should  not  be  arrested  :  but  as 
the  opinion  which  the  Court  has  formed  upon  the  first  branch  of 
the  rule,  involves  the  whole  merits  of  the  action,  it  becomes 
unnecessary  to  discuss  the  objection  which  is  supposed  to  exist 
upon  the  record. 

It  was  an  action  of  assumpsit  brought  by  the  plaintiff  against 
the  defendant,  as  an  attorney  of  this  Court,  for  negligence  in  the 
conduct  and  prosecution  of  a  former  action  brought  by  the  same 
plaintiff  against  one  Cyrus  Jay  and  his  partner  ;  and  the  under- 
taking of  the  defendant  is  stated  to  be,  ''  That  he  would  conduct 
and  prosecute  the  said  action  in  a  proper,  skilful,  and  diligent 
manner."  The  question,  therefore,  upon  the  first  branch  of  the 
rule  is,  whether,  upon  the  evidence,  the  "^defendant  was  shewed  [  *^^7  1 
to  have  failed  in  bringing  sufficient  skill  and  diligence  to  the 
conduct  of  such  former  cause. 

NoWy  the  action  against  Mr.  Jay  and  his  partner,  had  been 
t  4  Burr.  2060. 
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GoDEFBOT  brought  against  them  for  negligence,  as  attomies,  in  condocting 
Daltok.  ^^6  defence  of  the  present  plaintiff  in  a  former  action  which  had 
been  brought  against  him  by  one  Dubois;  in  which  action 
against  Jay  and  his  partner  it  was  alleged,  that  by  reason  and 
in  consequence  of  the  negligence  of  the  attomies,  judgment  by 
default  had  been  signed,  and  such  further  proceedings  had, 
that  final  judgment  was  afterwards  signed  and  execution  issued 
against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  another,  before 
Mr.  Justice  Burrough,  the  only  evidence  which  Mr.  Dalton,  the 
present  defendant,  had  procured  to  satisfy  that  allegation,  was 
the  book  of  the  prothonotary  of  this  Court,  in  which  was  kept  an 
entry  of  the  judgments  by  default  signed  in  each  term,  with  the 
date  and  the  officer's  fee  opposite  to  the  same  ;  and  the  learned 
Judge  who  tried  that  cause,  held  this  proof  of  the  allegation  not 
to  be  sufficient,  and  nonsuited  the  plaintiff,  which  judgment  of 
nonsuit  was  afterwards  confirmed  by  this  Court  on  a  motion  to 
set  aside  the  same. 

It  was  for  the  negligence  on  the  part  of  Dalton,  as  the  plaintiff's 
attorney,  in  not  having  provided  himself  with  the  proper  evidence 
of  that  judgment  as  set  out  in  the  declaration,  that  the  present 
action  was  brought ;  and  the  question  is,  whether  this  amounts 
to  such  want  of  skill  and  diligence  in  his  profession  of  an  attorney, 
as  to  render  him  liable  to  the  present  action. 

It  would  be  extremely  difficult  to  define  the  exact  limit  by 
which  the  skill  and  diligence  which  an  attorney  undertakes  to 
furnish  in  the  conduct  of  a  cause  is  bounded ;  or  to  trace  precisely 
the  dividing  line  between  that  reasonable  skill  and  diligence  which 
appears  to  satisfy  his  undertaking,  and  that  crassa  negligentia^ 
[  *468  ]  or  *lata  culpa  mentioned  in  some  of  the  cases,  for  which  he  is 
undoubtedly  responsible. 

The  cases,  however,  which  have  been  cited  and  commented  on 
at  the  Bar,  appear  to  establish,  in  general,  that  he  is  liable  for 
the  consequences  of  ignorance  or  non-observance  of  the  rules  of 
practice  of  this  Court ;  for  the  want  of  care  in  the  preparation  of 
the  cause  for  trial ;  or  of  attendance  thereon  with  his  witnesses : 
and  for  the  mismanagement  of  so  much  of  the  conduct  of  a  cause 
as  is  usually  and  ordinarily  allotted  to  his  department  of  the 
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profession.    Whilst  on  the  other  hand,  he  is  not  answerable  for     godsfboy 
error  in  judgment  upon  points  of  new  occurrence,  or  of  nice  or      dalton. 
doubtful  construction,  or  of  such  as  are  usually  intrusted  to  men 
in  the  higher  branch  of  the  profession  of  the  law. 

Looking,  then,  at  the  particular  circumstances  attending  the 
failure  of  the  action  of  Oodefroy  v.  Jay  and  another,  it  appears,  in 
the  first  place,  that  this  was  not  the  ordinary  case  of  a  direct 
allegation  of  a  judgment  on  record,  with  a  plea  distinctly  putting 
that  judgment  in  issue ;  in  which  case  of  ordinary  and  daily 
occurrence,  a  neglect  in  the  attorney  to  provide  himself  with 
regular  proof  of  the  judgment  on  record  would  have  classed  itself 
within  the  description  of  gross  negligence.  There  is  an  ambiguity 
in  the  statement  of  the  final  judgment,  which  would  lead  a  person 
not  well  versed  in  the  practice  of  pleading  to  suppose  that  it  was 
only  alleged  as  a  consequential  damage,  and  not  as  a  direct  ground 
of  action ;  and  in  the  former  case,  the  failure  of  producing  the 
record  would  not  have  gone  to  the  maintenance  of  the  action. 
But  looking  more  particularly  to  the  evidence  in  the  case,  it 
appears  to  have  been  proved  by  a  gentleman  at  the  Bar  of  great 
experience  and  skill,  that  upon  the  particular  allegation  he 
thought  at  the  time  the  evidence  offered  was  evidence  sufficient, 
for  that  it  seemed  to  him  that  negligence  was  the  gist  of  *the  [  *469  ] 
action,  and  that  the  judgment  was  only  alleged  as  the  consequence. 

We  lay  no  stress  upon  the  fact,  that  the  attorney  had  consulted 
his  counsel  as  to  the  sufficiency  of  the  evidence ;  because,  we 
think,  his  liability  must  depend  upon  the  nature  and  description 
of  the  mistake  or  want  of  skill  which  has  been  shewn;  and 
he  cannot  shift  from  himself  such  responsibility  by  consulting 
another  where  the  law  would  presume  him  to  have  the  know- 
ledge himself.  But  it  is  from  the  particular  nature  of  this  mis- 
conception of  the  attorney,  and  from  the  evidence  given  in  the 
cause,  that  we  think  the  non-production  of  a  record  of  judgment 
is  not  to  be  considered  as  an  instance  of  such  gross  negligence  as 
makes  the  defendant  answerable ;  and  we  therefore  think,  the  rule 

for  a  nonsuit  ought  to  be  made  absolute. 

Ride  abiolute. 
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1830.  DENN  DEM.  NOWELL  v.  EOAKE. 

House  of 
Lords.  (6  Bing.  475—480.) 


I>b.  16. 

[4^] 


[To  be  reported  from  4  Bligh  (N.  S.)  1.] 


1830.  LLOYD  V.  WIGNET  and  OTHEBS.f 

May  3. 
-_  (6  Bing.  489—498  ;  S.  C.  4  Moore  &  Payne,  222  ;  8  L.  J.  C.  P.  161.) 

[  *89  ]  By  f}^Q  Brighton  LnproTement  Act,  actions  for  any  injury  done  by 

the  commissioners  under  the  Act,  are  to  be  brought  within  six  months 
after  the  thing  done. 

The  defendants,  proceeding  under  that  Act  to  dig  a  sewer,  cracked  the 
walls  of  the  plaintiff's  house :  Held,  that  the  plaintiff's  right  of  action 
was  limited  to  six  months  after  the  day  on  which  the  crack  was 
occasioned,  and  did  not  continue  for  as  long  a  time  as  the  crack 
continued. 

The  fourth  count  of  the  declaration  stated,  That  before  and 
at  the  time  of  the  committing  the  grievances  thereinafter  next 
mentioned,  the  plaintiff  was  lawfully  possessed  of  a  certain 
messuage,  dwelling-house,  and  stabling,  with  the  appurtenances 
thereto  belonging,  called  the  "  New  Ship  Inn,"  situate  and  being 
in  Ship  Street  in  the  Parish  of  Brighthelmstone,  in  the  county  of 
Sussex ;  which  said  messuage,  dwelling-house,  and  appurtenances, 
he  the  said  plaintiff  used  and  occupied  as  an  inn  for  the  reception, 
lodging,  and  entertainment  of  travellers  and  others  putting  up  and 
abiding  therein,  and  the  business  of  an  innkeeper  used,  exercised, 
and  carried  on  therein,  to  wit,  at,  &c.  Yet  the  said  defendants, 
well  knowing  the  premises,  but  contriving  and  intending  to  injure 
and  aggrieve  the  said  plaintiff  in  the  use,  occupation,  and  enjoy- 
ment of  the  said  messuage,  dwelling-house,  and  stabling,  with  the 
appurtenances,  theretofore,  to  wit,  on  the  19th  of  February,  1828, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
the  commencement  of  that  suit,  at,  &c.,  wrongfully  and  unjustly, 
without  leave  or  licence  of,  and  against  the  will  of  the  said 
plaintiff,  did,  by  divers  wrongful  and  improper  acts,  and  other- 
wise, wrongfully  and  injuriously  cause  and  procure  the  foundation 
and  walls,  and  other  parts  of  the  said  messuage,  dwelling-house, 
and  premises,  to  sink,  bilge,  and  become  cracked,  injured,  and 

t  Cp.  Crumh'e  v.  WalUend  Local  Board,  *91,  1  a  B.  503,  60  L.  J.  Q.  B.  392. 
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broken,  and  in  danger  of  falling,  and  the  said  messuage  and  Llotd 
dwelling-house,  and  premises,  then  and  there  became  and  were  wioney. 
rendered  unfit  for  habitation  for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  aforesaid,  *hitherto ;  and  by  means  of  the  L  **^  ] 
premises  the  said  plaintiff  had  been  forced  and  obliged  to  pay,  lay 
oat,  and  expend,  and  had  paid,  laid  out,  and  expended,  divers 
large  sums  of  money,  amounting  in  the  whole  to  the  sum  of  5002. 
of  like  lawful  money,  in  repairing,  supporting,  and  amending  the 
foundation,  walls,  and  other  parts  of  the  said  messuage,  dwelling- 
house,  and  premises ;  and  also  during  all  the  time  aforesaid,  the 
said  plaintiff,  his  family  and  guests  residing  in  the  said  messuage, 
were  greatly  disturbed  and  incommoded ;  and  also  by  means  of  the 
premises,  divers  persons,  who,  at  the  time  of  the  committing  the 
grievance  last  aforesaid,  were  boarding,  lodging,  and  residing  in 
the  said  messuage  and  dwelling-house  and  premises,  of  the  said 
plaintiff,  to  the  great  gains  and  profits  of  the  said  plaintiff,  left 
and  quitted  the  same ;  and  also  by  means  of  the  premises,  the 
said  plaintiff  had  been  greatly  injured  in  his  business  of  an 
innkeeper,  having  lost  the  custom  and  employment  of  divers,  to 
wit,  of  100  travellers  and  guests  who  would  otherwise  have 
employed  said  plaintiff  in  his  said  trade  and  business,  and  put  up, 
resided,  and  lodged,  at  the  said  premises  of  the  said  plaintiff,  to 
the  great  gains,  profits,  and  advantage  of  the  said  plaintiff,  to  wit, 
at,  &c. 

At  the  trial  before  Gaselee,  J.,  Sussex  Summer  Assizes,  1829,  it 
appeared  that  the  defendant  Wigney,  as  treasurer,  and  the  other 
defendants  as  surveyor  and  contractors,  under  an  Act  for  the 
improvement  of  the  town  of  Brighton,  had,  for  the  purpose  of 
making  a  sewer,  dug  a  trench  twenty- seven  feet  deep  in  the  street 
where  the  plaintiff's  house  stood.  The  soil  being  of  a  friable 
nature,  and  the  defendants  not  having  supported  the  sides  of  the 
trench  with  struts  across,  the  foundation  of  the  house  sank,  and 
the  walls  cracked,  although  they  had  been  shored  up  by  the 
defendants.  All  this  had  taken  place  previously  to  the  6th  of 
April,  1828.  The  plaintiff  *commenced  his  action  on  the  6th  of  [  •491  ] 
October  in  that  year,  after  giving  the  defendants  the  following 
notice  :  "To  William  Wigney,  Amon  Wilds,  William  Lambert, 
senior,  and  William  Lambert,  junior.      I  do  hereby  give  you 
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Llotd  notice  that,  at  or  shortly  after  the  expiration  of  fourteen  days 
WioNEY.  frona  the  time  of  your  being  served  with  this  notice,  I  shall  com- 
mence an  action  in  the  Court  of  Common  Pleas  against  you,  to 
recover  damages  for  the  injury  I  have  sustained  by  reason  of 
your  wrongful  acts,  to  wit,  that  you  did  sometime  in  the  months 
of  February,  March,  and  April,  now  last  past,  by  yourselves, 
your  servants  or  workmen,  make,  alter,  cut,  dig,  work,  and 
enlarge,  divers  sewers,  gutters,  drains,  and  ditches,  in  and  under 
a  certain  street  in  the  town  of  Brighthehnstone,  in  the  county  of 
Sussex,  commonly  known  by  the  name  of  Ship  Street,  near  to 
and  under  a  certain  messuage  or  dwelling-house,  stabling  and 
premises,  in  my  tenure  and  occupation  as  an  inn,  commonly 
known  by  the  name  of  the  **  New  Ship  Inn,"  situate  and  being  in 
Ship  Street  aforesaid,  in  so  negligent,  incautious,  improvident, 
and  improper  a  manner,  that  certain  of  the  walls  of  the  said 
messuage  and  premises  sank  and  cracked,  and  the  said  messuage 
and  premises  generally  became  and  were  greatly  endangered, 
and  otherwise  injured,  and  by  reason  thereof,  certain  persons 
then  using  the  said  messuage  and  premises  as  such  inn  as  afore- 
said immediately  quitted  the  same,  and  divers  other  persons 
have  since  omitted  to  use  the  said  messuage  and  premises  as 
such  inn  as  aforesaid,  who  would  have  frequented  and  used  the 
same  but  for  the  damage  occasioned  in  manner  above  mentioned ; 
and  also  that  you  did,  by  yourselves,  your  servants  or  workmen, 
after  the  sinking  and  cracking  of  the  walls  as  aforesaid,  so  insuffi- 
ciently, imprudently,  and  unskilfully  shore  up  and  support  the 
said  messuage  and  premises,  that  I  have  been  for  many  months 
deprived  of  so  full  and  beneficial  an  enjoyment  and  occupation 

[  ^492  ]  thereof  as  I  ought  to  and  otherwise  *should  have  had,  and  by 
reason  of  the  above  premises  I  have  suffered  great  loss  and 
damage. 

"  Dated  this  19th  of  September,  1828. 

(Signed)  "  David  Lloyd." 

The  defendants  had,  in  the  outset,  given  the  plaintiff  notice  of 
their  intention  to  construct  a  sewer. 

The  plaintiff  proved,  that  subsequently  to  the  6th  of  April,  he 
was  inconvenienced   by  the  shores   preventing  free  access   to 
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his  bouse.     The  crack  in  his  wall  was  not  repaired  until  after       Llotd 
that  day.  Wioxey. 

The  255th  section  of  the  Brighton  Act,  6  Geo.  lY.  c.  179, 
having  enacted  that  actions  against  persons  proceeding  under  the 
Act  shall  be  brought  within  six  calendar  months  after  the  matter 
or  thing  done,  and  that  notice  shall  be  given  to  the  commissioners 
appointed  under  the  Act  of  the  ground  of  action,  it  was  objected 
on  the  part  of  the  defendants,  that  the  action  had  been  com- 
menced too  late;  that  there  had  been  no  proof  of  any  of  the 
injuries  specified  in  the  notice  to  the  treasurer  having  been 
experienced  within  six  months ;  that  there  was  no  count  in  the 
declaration  applicable  to  the  injury  alleged  to  have  been 
occasioned  by  the  prevention  of  access  ;  that  the  notice  ought  to 
have  been  addressed  to  the  commissioners,  or  to  the  treasurer  in 
his  character  of  treasurer  ;  and  that  the  action  did  not  lie  for  the 
plaintiff,  who  ought,  upon  receiving  notice  of  the  commissioners' 
intentions,  to  have  taken  precautions  for  the  safety  of  his  own 
house. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  there  had 
been  negligence  in  the  commissioners  ;  whether  they  had  given 
notice  of  their  intentions  as  to  the  sewer ;  and  whether  the  access 
to  the  plaintiff's  house  had  been  obstructed  subsequently  to  the 
6th  of  April. 

The  jury  found  for  the  plaintiff  1002.  damages,  and  that  the 
access  had  been  obstructed  subsequently  to  the  6th  of  April. 

Wilde  J  Serjt.,  pursuant  to  leave  reserved,  obtained,  upon  the        [  493  ] 
objections  advanced  at  the  trial,  a  rule  iiisi  to  set  aside  the 
verdict,  and  enter  a  nonsuit. 

Toddy  J   Serjt.   shewed  cause  on   all  the  points;    but   the 
judgment  of  the  Court  is  confined  to  the  question  of  time.  *  *  * 

Wilde^  {Andrews,  Serjt.  was  with  him)  in  support  of  the       [  ^94  ] 
rule.    ♦    ♦    ♦ 

TiNDAL,  Ch.  J.  :  [  496  ] 

It  is  unnecessary  for  us  to  decide  many  of  the  points  which 
have  been  argued  in  this  cause ;  for  the  first  question  is,  whether 
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Llotd  any  damage  has  been  proved  to  have  been  Bustained  by  the 
WiGNBY.  plaintifif  within  the  time  limited  for  the  commencement  of  his 
action  by  the  255th  section  of  the  statute,  and  within  the  terms 
of  his  notice  and  declaration :  for  unless  he  brings  himself  within 
all  those  three  predicaments  his  action  does  not  lie.  Now,  the 
jury  have  negatived  any  damage  within  the  six  months  allowed 
for  the  commencement  of  the  action,  except  the  keeping  up  the 
shores  and  the  consequent  obstruction  of  access  to  the  plaintiff's 
house.  Is  this  a  damage  specified  in  the  plaintiff's  notice  or  his 
declaration  ?  The  notice  is,  that  the  defendants  made  a  sewer 
near  the  plaintiff's  premises  in  so  negligent  a  manner  that  the 
walls  of  the  premises  sank  and  cracked,  the  premises  were  injured, 
many  persons  quitting  them,  and  many  persons  abstaining  to 
use  them  who  would  otherwise  have  used  them,  and  also  that  the 
defendants  so  unskilfully  and  imprudently  shored  up  the  walls 
of  the  premises  as  to  deprive  the  plaintiff  of  the  full  and  beneficial 
enjoyment  he  would  otherwise  have  had.  The  count  of  the 
declaration  which  is  relied  on,  states,  that  the  defendants  *'  did, 
by  divers  wrongful  and  improper  acts,  and  otherwise  wrongfully 
and  injuriously,  cause  and  procure  the  foundation  and  walls,  and 
other  parts  of  the  said  messuage,  dwelling-house,  and  premises, 
to  sink,  bilge,  and  become  cracked,  injured,  and  broken,  and  in 
danger  of  falling ;  and  the  said  messuage  and  dwelling-house  and 
premises,  then  and  there  became  and  were  rendered  unfit  for 
habitation  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid  hitherto ;  that  during  all  the  times  aforesaid,  the  said 
plaintiff,  his  family,  and  guests  residing  in  the  said  messuage, 
were  greatly  disturbed  and  incommoded  ;  and  that,  by  means  of 
[  *497  ]  the  premises,  *the  said  plaintiff  had  been  greatly  injured  in  his 
business  of  an  innkeeper,  having  lost  the  custom  and  employ- 
ment of  divers,  to  wit,  of  100  travellers  and  guests,  who  would 
otherwise  have  employed  said  plaintiff  in  his  said  trade  and 
business,  and  put  up,  resided,  and  lodged  at  the  said  premises  of 
the  said  plaintiff." 

This  does  not  correspond  with  the  only  damage  proved  within 
six  months,  namely,  the  keeping  up  the  shores ;  and  there  being 
no  mention  of  that  in  the  notice  or  declaration,  the  rule  must  be 
made  absolute. 
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PiBK,  J.  :  Lloyd 

V. 

I  am  of  the  same  opinion.  The  digging  of  the  sewer  took  place  Wignby. 
more  than  six  months  before  the  action  commenced,  and  so  did 
the  damage  occasioned  by  it.  Then,  has  the  shoring  np  of  the 
house  occasioned  injury  to  the  plaintiff?  It  may  have  done 
so,  bat  it  is  not  stated  either  in  the  notice  or  declaration ;  and, 
therefore,  the  action,  as  conceived,  is  too  late. 

Oaselee,  J. : 

This  verdict  could  only  now  be  supported  on  the  supposition 
that  the  injury  proved  within  the  six  months,  was  part  of  the 
injary  occasioned  by  the  construction  of  the  sewer,  and  described 
in  the  declaration  and  notice ;  and  the  question  is,  whether  the 
shoring  up  the  walls,  and  consequent  obstruction  of  access,  might 
not  be  considered  as  a  continuing  damage  within  the  terms  of 
the  declaration  ?  I  have  some  little  doubt  on  the  subject,  but 
not  enough  to  induce  me  to  divide  the  Court ;  and  I  agree  that 
the  complaint  as  to  the  omission  to  remove  the  shores,  is  not 
comprehended  in  the  notice  or  declaration. 

BOSANQUET,  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  Two 
injuries  have  been  complained  of:  the  construction  of  a  sewer, 
by  which  the  *plaintiff 's  walls  were  cracked ;  and  the  omission  [  •498  1 
to  remove  certain  shores  from  his  house,  by  which  access  to  it 
was  obstructed.  The  first  occurred  more  than  six  months  before 
the  action  was  commenced ;  for  I  cannot  consider  the  continuance 
•of  the  cracks  in  the  wall  as  a  continuing  damage,  since  the 
damage  was  the  same  at  the  end  of  six  months  as  at  first.  There 
was  no  repetition  of  injury  in  the  interval.  As  to  the  second,  it 
^as  not  within  the  terms  of  the  plaintiff's  notice  or  declaration. 

Rule  absolute. 


480  1880.    C.  P.    6  BING.  506—507.  [b.r. 


1830.  ADAMS  V.  DANSEY. 

Jday  4. 
-JL  (6  Bing.  506—512 ;  S.  C.  4  Moore  &  Payne,  245 ;  8  L.  J.  C.  P.  165.) 

1°^  ^  The  plaintiff,  an  occupier  of  land,  at  the  request  of  the  defendant,  and 

upon  a  promise  of  indemnity,  resisted  a  suit  of  the  vicar  for  tithes: 
Held,  that  this  was  not  a  promise  required  by  the  Statute  of  Frauds  to 
be  in  writing. 

The  second  count  of  the  declaration  stated,  that  whereas  before 
the  time  of  the  making  of  the  promise  and  undertaking  by  the 
defendant  as  thereinafter  mentioned,  disputes  had  arisen  and 
were  depending  between  the  defendant  and  divers  other  persons 
claiming  to  be  proprietors  of  land  in  the  parish  of  Little  Hereford, 
on  the  one  part,  and  Charles  Price,  as  the  vicar  of  the  same 
parish,  of  the  other  part,  touching  and  concerning  certain  tithes 
claimed  by  the  said  Charles  Price  as  such  vicar  as  aforesaid,  to 
wit,  at,  &c. ;  and  whereas  the  said  Charles  Price,  as  such  vicar 
as  aforesaid,  before  the  time  of  the  making  of  the  promise  and 
undertaking  by  the  defendant  thereinafter  mentioned,  had  exhibited 
his  certain  English  bill  of  complaint  in  his  Majesty's  Court  of 
Exchequer  against  the  plaintiff  and  one  John  Cadwallader,  then 
and  there  respectively  being  occupiers  of  divers  lands  in  the  said 
parish,  for  receiving  the  said  tithes  so  claimed  by  him  as  afore- 
said, whereof  the  defendant  then  and  there  had  notice ;  and 
thereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
would  suffer  the  defendant  to  defend  the  said  suit  in  the  said 
Court  of  Exchequer  in  the  name  of  the  plaintiff,  (jointly  with  the 
name  of  the  said  John  Cadwallader,)  the  defendant  undertook 
and  then  and  there  faithfully  promised  the  plaintiff  to  save  harm- 
less, and  indemnify  him  from  all  payments,  damages,  costs,  and 
expenses,  which  he  should  or  might  incur,  bear,  pay,  sustain,  or 
be  liable  for,  by  reason  of  the  said  suit  in  the  said  Court  of 
[  •507  ]  Exchequer  *being  so  defended  ;  and  that  he,  confiding  in  the 
said  promise  and  undertaking  of  the  defendant,  did  afterwards, 
to  wit,  on,  &c.  at,  &c.  suffer  the  defendant  to  defend  the  said  suit 
in  the  said  Court  of  Exchequer  in  the  name  of  the  plaintiff, 
(jointly  with  the  name  of  the  said  John  Cadwallader,)  and  the 
same  suit  was  then  and  there  so  defended  as  aforesaid,  and  had 
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since  ended  and  determined,  to  wit,  at,  &c. ;  and  the  plaintiff       Adams 

averred,  that  he,  under  and  by  virtue  of  a  certain  decree  made      danbbt. 

in  the  said  suit,  was  forced  and  obliged  to  pay  and  did  then  and 

there  pay  unto  the  said  Charles  Price  a  certain  large  sum  of 

money,  to  wit,  84/.,  for  certain  costs  in  the  said  last-mentioned 

suit ;  and  was  also  then  and  there  forced  and  obliged  to  pay  and 

did  pay  a  certain  other  sum  of  money,  to  wit,  Ql.  lis.  2d.,  being 

the  costs  of  and  incident  to  a  certain  attachment  then  and  there 

issued  against  the  plaintiff  out  of  the  said  Court  of  Exchequer, 

to  compel  payment  of  the  costs  of  the  said  last-mentioned  suit ; 

whereof  the  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  had 

notice;  yet  the  defendant,  disregarding  his  said  promise   and 

undertaking  so  by  him  made  as  aforesaid,  and  contriving  and 

fraudulently  intending  craftily  and  subtilly  to  deceive  and  defraud 

the  plaintiff  in  that  respect,  did  not  nor  would,  although  often 

requested  so  to  do,  save  harmless  or  indemnify  the  plaintiff  from 

the  said  costs,  charges,  and  expenses,  so  by  him  the  plaintiff  paid 

as  aforesaid,  but  had  wholly  refused  and  neglected  so  to  do,  to 

wit,  at,  &c. 

At  the  trial  before  Vaughan,  B.,  last  Worcester  Assizes,  it 
appeared  that  the  plaintiff  Adams,  as  occupier  of  certain  lands 
in  the  parish  of  Little  Hereford,  had  been  sued  for  tithes  by 
Price  the  vicar.  The  landowners  of  the  parish,  relying  on  a 
modus,  resolved  that  the  vicar's  suit  should  be  resisted,  and  for 
that  purpose  agreed  to  contribute  to  the  expenses  in  the  same 
proportions  *as  they  were  rated  to  the  poor's  rates :  they  then  [  •sos  ] 
requested  the  plaintiff  and  the  other  occupiers  to  persist  in 
defending  the  suit.  The  plaintiff  refused,  as  he  had  quitted  the 
parish  since  the  commencement  of  the  suit ;  whereupon  the 
defendant  orally  agreed  to  indemnify  him. 

The  plaintiff  then  consented  to  defend  the  suit.  The  vicar 
having  recovered,  the  plaintiff's  attorney  paid  the  vicar  the  costs 
he  was  entitled  to  claim  from  the  plaintiff,  as  well  those  incurred 
before  as  those  incurred  subsequently  to  the  defendant's  promise 
of  indemnity.  The  plaintiff  gave  his  attorney  a  promissory  note 
for  the  amount  so  paid  to  the  vicar ;  but  this  promissory  note 
was  not  discharged  till  after  the  commencement  of  the  present 
action. 

B.B. — ^VOL.  XXXI.  81 
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ADAMS  A  verdict  having  been  found  for  the  plaintiff  on  the  second 

Danbet.      count  of  the  declaration, 

Hussell,  Serjt., pursuant  to  leave  reserved  at  the  trial,  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  to 
reduce  the  damages  to  25Z.,  the  sum  paid  for  costs  incurred 
subsequently  to  the  defendant's  promise,  on  the  ground  (inter 
alia)  that,  as  an  undertaking  to  be  answerable  for  the  debt  of  a 
third  person,  it  was  void  under  the  Statute  of  Frauds  for  want 
of  a  writing.     *     *     * 

Wilde,  Serjt.,  who  shewed  cause,  contended  that  the  costs 
for  which  the  plaintiff  became  liable  to  the  vicar  were  the  plaintiff's 
[  •*>09  ]  own  debt,  or  liability,  for  the  payment  *of  which,  whether  as  an 
actual  or  contingent  charge,  he  had  a  right  to  stipulate  before 
he  permitted  his  name  to  be  used  for  the  purposes  of  the  land- 
owners.    ♦     *     * 

Itusscll,  in  support  of  his  rule.     *     *     * 

[  510  ]  TlNDAL,  Ch.  J. : 

This  rule  has  been  obtained  on  two  grounds :  first,  that  the 
defendant's  promise  was  an  undertaking  within  the  Statute  of 
Frauds,  and  that,  the  promise  not  having  been  reduced  to  writing, 
the  plaintiff  could  not  recover ;  secondly,  that  the  allegation  of 
payment  by  the  plaintiff  has  not  been  made  out  in  proof,  the 
evidence  shewing  no  payment  by  the  plaintiff  till  after  the 
commencement  of  the  action. 

We  think  that  neither  objection  can  be  sustained.  This  was 
not  a  promise  within  the  Statute  of  Frauds.  The  words  of  the 
statute  are,  ''  No  action  shall  be  brought  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  unless  the  agreement  on  which  such 
action  shall  be  brought,  or  some  note  or  memorandum  thereof, 
shall  be  in  writing,"  &c.  Here,  as  between  Adams  and  Dansey, 
what  promise  is  there  as  to  the  debt,  default,  or  miscarriage  of 
another  ?  It  is  a  direct  premise  to  repay  Adams  any  money 
which  might  be  paid  by  him  for  costs  in  the  suit  between  the 
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(6  Bing.  oSS—o'M;  S.  C.  4  Moore  &  Payne,  299;  8  L.  J.  C.  P.  218.) 

Ejectment.  Plaintiff  *8  witness  proved  an  acknowledgment  by  the 
defendant,  that  he  held  under  T.,  and  stated  that  he,  witness,  had  drawn 
an  agreement  touching  the  premises  between  plaintiff  and  T. : 

Held,  that  plaintiff  was  bound  to  produce  the  writing. 

Ejectment.  At  the  trial  before  Goulburn,  Serjt.  last  Pembroke 
Great  SessionB,  the  lessor  of  the  plaintiff  claimed  under  a  lease 
from  the  mayor,  bailiff,  and  burgesses  of  Tenby  made  in  1788, 
which  was  put  in  and  read.  A  witness  for  the  plaintiff  then 
proved,  that  the  defendants  succeeded  to  and  claimed  under 
Alexander  Thomas,  who  occupied  the  premises  before  them. 
The  witness  said  he  had  drawn  an  agreement  or  lease  concerning 
the  premises,  between  the  lessor  of  the  plaintiff  and  A.  Thomas  : 
he  had  often  heard  A.  Thomas  say  he  held  the  premises  under 
the  lessor  of  the  plaintiff,  but  never  heard  him  say  any  thing 
about  the  agreement  or  lease.  The  defendant  had  received  a 
notice  to  quit  without  objection.  The  WTiting  mentioned  by  the 
witness  was  not  produced,  but  a  verdict  having  been  taken  for 
the  plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit, 

Rnsselly  Serjt.  obtained  a  rule  nisi  accordingly,  on  the  ground, 
that  it  having  appeared  by  the  plaintiff's  own  witness  that  the 
premises  had  been  demised  by  a  writing,  it  ought  to  have  been 
produced  as  the  hest  evidence  of  the  duration  of  the  term : 
Brewery.  Palmer, I 

t  Pork,  J.  was  at  chambers.  t  3  Eap.  213. 

31—2 


near  and  Adams.     It  has  been  urged  that,  at  all  events,  the       adamb 
promise  *would  not  be  available  for  costs  antecedently  incurred.      dansby. 
But  it  was  competent  to  the  plaintiff  to  make  any  bargain  he       [  *^ii  ] 
pleased  as  the  price  of  his  resisting  the  tithe  suit  for  the  benefit 
of  the  defendant.     *     ♦     ♦ 

Gasbleb,  J.+  [and]  Bosanquet,  J.  [agreed] . 


FEXN  DEM.   THOMAS  THOMAS   v.   GEIFFITH  and        i83o. 

May  10. 

Another.  — 


[  633  ] 
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Fbnn  Ludlow,  Serjt.  shewed  cause  : 

Griffith.  There  was  no  reason  for  producing  the  writing,  unless  it  had 
also  appeared  to  apply  to  the  time  of  which  the  witness  was 
speaking.  It  might  have  been  an  expired  lease ;  and  the  defen- 
dant had  never  himself  acknowledged  its  existence.  At  all  events, 
[  •534  ]  there  was  no  question  here  about  the  terms  of  *the  writing,  the 
only  dispute  was,  whether  the  defendant  held  under  the  plaintiff, 
and  that  was  virtually  admitted  by  his  not  objecting  to  the 
notice  to  quit. 

In  Brewer  v.  Palmer,  the  plaintiff  was  not  permitted  to  recover 
in  an  action  for  use  and  occupation,  without  producing  a  written 
instrument  under  which  the  defendant  held :  but  that  case  is 
distinguishable  on  the  ground,  that  the  amount  to  which  the 
plaintiff  was  entitled  must  have  been  expressly  specified  in  the 
instrument. 

TiNDAL,  Ch.  J. : 

The  plaintiff  here,  who  claimed  an  interest  adverse  to  the 
defendant,  ought  to  have  produced  the  writing  when  its  existence 
was  shewn  by  his  own  witness. 

Park,  J. : 

As  the  plaintiff's  own  witness  stated  there  was  a  writing,  the 
Court  was  bound  to  see  the  nature  of  the  instrument. 

BOSANQUBT,  J. :  t 

I  am  of  the  same  opinion:  the  plaintiff  himself  made  the 
writing  material,  and  ought  to  have  produced  it. 

Rule  absolute, 

t  Gaselee,  J.  was  at  chambers. 
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TAYLOR   AND    Another,    Assignees    of    Mellers,    an        isso. 


Insolvent,  v.  LANYON. 


A/uy  14. 


(6  Bing.  536—546 ;  S.  C.  4  Moore  &  Payne,  316 ;  8  L.  J.  0.  P.  180.)  [  ^^^  ] 

A  landlord,  who  seizes  his  tenant's  goods  under  an  execution,  the 
proceeds  of  which  he  was  obliged  to  refund  to  the  assignees  of  the  tenant 
under  the  then  existing  Insolvent  Debtors*  Act,  held  not  entitled  to 
retain  against  the  assignees  the  amount  of  a  year's  rent  under  the 
8  Ann.  c.  14,  s.  1. 

This  was  an  action  of  indebitatus  aasumpsit. 

The  declaration  contained  counts  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  insolvent ;  money  lent  and 
advanced,  and  paid,  laid  out,  and  expended  by  the  insolvent  for 
the  use  of  the  defendant ;  and  upon  an  account  stated  between 
the  defendant  and  the  insolvent.  Also  counts  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiffs,  as  assignees 
of  the  said  insolvent ;  and  upon  an  account  stated  between  the 
defendant  and  the  plaintiffs,  as  assignees  as  aforesaid.  The 
defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Tindal,  Ch.  J.,  London  sittings 
after  Easter  Term  last,  a  verdict  was  found  for  the  plaintiffs, 
damages  130Z.,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  insolvent,  before  and  at  the  time  of  the  issuing  of  the 
writ  of  execution  thereinafter  mentioned,  was  possessed  of  a 
certain  house  in  Norfolk  Street,  Strand,  in  the  county  of  Middle- 
sex, as  tenant  thereof  to  the  defendant,  under  a  lease  for  a  term 
of  years,  then  unexpired  ;  and  also  of  certain  goods  and  chattels, 
being  the  furniture  in  the  said  house. 

On  the  dlst  of  May,  1828,  the  insolvent  being  indebted  to  the  [  687  ] 
defendant  in  the  sum  of  802.  for  fixtures  on  the  same  premises, 
and  in  the  sum  of  50Z.  for  part  of  the  consideration  for  the  lease 
of  the  said  house,  executed  a  warrant  of  attorney,  giving 
authority  to  enter  up  judgment  at  the  suit  of  the  defendant  for 
the  said  respective  sums  of  80Z.  and  50Z.  Final  judgment  was 
signed  thereon  on  the  80th  of  June,  1828,  and  a  writ  oi  fieri 
facias  upon  the  said  judgment,  at  the  suit  of  the  defendant, 
was  issued  on  the  same  day  against  the  goods  and  chattels  of 
the  insolvent. 


486  1830.     C.  P.     6  BING.  537—538.  [r.r. 

Taylor  On  the  said  80th  of  June,  1828,  there  was  one  year's  rent  due 

La^on.  &om  the  insolvent  to  the  defendant  under  the  said  lease,  and  the 
defendant  gave  notice  of  the  same  being  so  due  to  the  sheriff's 
officer,  to  whom  the  writ  of  execution  was  delivered,  and  at  the 
same  time  required  him  to  retain  the  same  out  of  the  proceeds 
of  the  said  execution  to  satisfy  the  defendant  for  the  said  rent. 

On  the  1st  of  July,  1828,  the  lease,  goods,  and  chattels  of  the 
insolvent  were  taken  in  execution  under  the  said  writ,  and  on 
the  18th  day  of  the  same  month  were  sold  under  and  by  virtue 
of  such  execution,  and  produced  2171.  ISs,  6d, 

The  sum  of  180/.  for  the  said  rent  due  to  the  defendant  was 
deducted  from  the  said  sum  of  217Z.  ISs.  6d.,  the  proceeds  of  the 
said  sale,  and  on  the  7th  of  August  paid  over  to  the  defendant 
by  the  said  officer  ;  and  the  balance,  after  further  deducting  the 
several  sums  due  for  taxing  and  incidental  expenses,  was  paid 
into  court  in  this  action. 

On  the  14th  of  June,  1828,  the  insolvent  surrendered  himself 
to  prison  in  discharge  of  his  bail,  and  continued  in  prison  from 
that  time  until  his  discharge  thereinafter  mentioned. 

On  the  19th  of  July  he  filed  his  petition  in  the  court  for  the 
[  *688  ]  relief  of  insolvent  debtors  in  England  under  and  *in  pursuance 
of  the  Act  passed  in  the  seventh  year  of  his  present  Majesty *s 
reign,  intituled  An  Act  to  amend  and  consolidate  the  laws  for 
the  relief  of  insolvent  debtors  in  England ;  and,  on  the  24th  of 
September,  1828,  the  said  insolvent  was,  under  and  in  pursuance 
of  the  said  Act,  discharged  from  imprisonment. 

The  plaintiffs  were  the  assignees  of  the  estate  and  effects  of  the 
said  insolvent,  and  duly  appointed  and  constituted  according  to 
the  said  Act. 

The  jury  found  that  the  said  warrant  of  attorney  was  not  given 
by  way  of  fraudulent  preference  to  the  defendant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs,  as  assignees  of  the  insolvent,  were  entitled  to  recover 
from  the  defendant  the  said  sum  of  1802.  so  paid  to  the  defen- 
dant? 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover,  the  verdict  for  the  plaintiffs  was  to  stand ;  if 
not,  a  nonsuit  was  to  be  entered. 
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; After  argument :]  Taylor 

V, 

Lanton. 
TlXDAL,  Ch.  J. :  [  544  ] 

The  main  question  is,  whether  the  right  of  the  landlord  to 
receive  his  rent  in  the  mode  he  has  here  pursued,  is  protected 
by  the  statute  of  Anne.  For,  if  his  case  be  not  within  that 
statute,  the  rent,  though  apparently  received  under  colour  of  law, 
has  been  received  without  authority,  and  has  therefore  been 
received  to  the  use  of  the  insolvent's  assignees :  and  we  are  of 
opinion  that  the  defendant's  case  does  not  fall  within  the  opera- 
tion of  the  statute  of  Anne. 

That  statute  was  passed  to  protect  the  landlord  against  frauds 
which  might  be  committed  by  his  tenants,  particularly  by  those 
colluding  with  creditors  to  issue  writs  of  execution  ;  for  property 
so  in  the  custody  of  the  law  could  not  be  distrained,  and  the 
judgment  creditor,  by  keeping  possession  for  a  length  of  time, 
might  seriously  affect  the  interests  of  the  landlord.  The  statute, 
therefore,  contemplated  executions  issued  by  third  persons,  and 
not  by  the  landlord.  The  language  is.  No  goods  upon  any  tene- 
ments leased  shall  be  taken  by  any  execution,  unless  the  party 
at  whose  suit  the  execution  is  sued  out  shall,  before  the  removal 
of  such  goods  by  virtue  of  such  execution,  pay  to  the  landlord 
of  the  premises  *all  such  sums  as  shall  be  due  for  rent :  Pro-  [  *545 
vided,  &c. 

This  clearly  contemplates  an  adverse  execution ;  a  jii8  tertii, 
against  which  it  proposed  to  protect  the  landlord.  A  different 
construction  would  be  most  unfair  to  the  tenant,  for  the  sheriff  is 
directed  not  to  levy  the  execution  till  the  rent  has  been  obtained. 
See  what  would  be  the  situation  of  the  tenant.  The  landlord, 
upon  suing  out  execution  for  a  small  debt,  might  claim  rent 
beyond  what  was  due,  and  the  tenant  would  not  only  be  deprived 
of  his  replevin,  but  of  the  benefit  of  those  statutes  which  were 
passed  to  protect  him  against  irregularities  in  distress,  and  a 
hasty  and  improper  sale  of  his  goods.  Under  an  execution  the 
sheriff  might  sell  at  once :  the  landlord  would  obtain  a  greater 
advantage  than  he  is  entitled  to,  and  the  tenant  be  placed  under 
a  greater  disadvantage.  It  seems  to  us,  therefore,  that  the  land- 
lord under  the  circumstances  of  this  case  is  not  protected  by  the 
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Tatlob       Btatute  of  Anne,  and  that  the  money  sought  to  be  recovered  was 
jjAxtov,      b^d  A^d  received  to  the  use  of  the  insolvent's  creditors. 

Park,  J. : 

I  was  impressed  with  the  argument  that  the  action  for  money 
had  and  received  does  not  lie ;  that,  however,  would  only  be 
an  argument,  supposing  the  defendant's  case  to  fall  within  the 
provisions  of  the  statute  of  Anne.  But  I  am  clearly  of  opinion 
that  it  does  not ;  for  the  statute  supposes  a  writ  has  issued, 
when  the  landlord  comes  to  claim  his  rent.  It  contemplates  an 
adverse  execution  ;  and  any  other  construction  would  be  open  to 
all  the  inconveniences  which  have  been  specified,  by  depriving 
the  tenant  of  his  replevin,  and  enabling  the  landlord  to  levy 
more  rent  than  was  due.  The  defendant,  therefore,  having 
obtained  the  money  in  question  by  his  own  unauthorised  act,  is 
liable  to  refund  it  in  an  action  for  money  had  and  received. 

[  546  ]        Gaselee,  J. : 

For  the  reasons  which  have  been  given,  I  think  this  case  is 
not  within  the  statute  of  Anne ;  therefore  the  money  paid  to  the 
defendant  in  August  was  money  had  and  received  to  the  use  of 
the  assignees. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  The  statute  of  Anne  was  passed 
in  contemplation  of  cases  where  the  landlord's  rights  might  be 
defeated  by  the  intei-vention  of  a  third  person.  In  that  case  the 
sheriff  is  directed  to  levy  and  pay  as  well  the  money  so  due  for 
rent  as  the  execution  money.  There  being  no  adverse  execution 
here,  the  landlord  might  have  distrained  before  he  set  the  sheriff 
in  motion.  It  has  been  insisted,  however,  that  he  might  levy 
under  the  execution  as  much  as  he  was  entitled  to  distrain  for 
rent ;  but  if  he  were  permitted  to  do  that,  the  tenant  would  be 
deprived  of  his  replevin,  and  other  inconveniences  would  ensue. 

The  rent,  therefore,  has  been  levied  improperly ;   and,  as  it 

appears  by  what  fell  from  Holroyd,  J.,  in  Notley  v.  Buek,^  the 

action  for  money  had  and  received  is  the  proper  remedy  for  the 

parties  entitled. 

Jiulgincnt  for  the  plaintiffs. 

\  8  B.  &  C.  160. 
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MOELEY  V.  FREAE.  i83o. 

May  14. 
(6  Bing.  547—555 ;  S.  C.  4  Moore  &  Paj-ne,  305 ;  8  L.  J.  C.  P.  176.)  -L. 

A  covenant  not  to  sue  upon  a  bond  during  the  life  of  the  obligor,         '-        -' 
and  that  if  any  person  to  whom  the  obligee  should  assign  the  bond 
should  recover  the  principal,  the  obligee  would  pay  the  obligor  during 
his  life  interest  on  the  amount  recovered :  Held,  no  bar  to  an  action  by 
an  assignee  of  the  bond  in  the  name  of  the  obligee. 

Debt  on   bond  for  2,00OZ.   conditioned  for  the  payment  of 
1,OOOZ. 

Plea, 

That  after  the  making  of  the  said  writing  obligatory,  to  wit,  on 
the  14th  day  of  November,  1828,  to  wit,  at,  &c.  by  a  certain  deed 
poll  or  writing  of  release,  sealed  with  the  seal  of  the  plaintiff, 
which  said  deed  poll  the  said  defendant  now  brings  into  Court 
here,  the  date  whereof  is  the  same  day  and  year  last  aforesaid ; 
after  reciting  that  under  and  by  virtue  of  a  certain  deed  of  settle- 
ment, or  other  instrument,  made  upon  the  marriage  of  Isabella 
Morley,  the  then  wife  of  the  plaintiff,  with  one  William  Holgate, 
gentleman,  deceased,  her  former  husband,  and  under  and  by 
virtue  of  the  last  will  and  testament  of  the  said  W.  Holgate,  the 
plaintiff,  was  or  would  become  entitled  (in  right  of  the  said 
Isabella  his  wife,  on  the  decease  of  her  father,  the  defendant,)  to 
the  principal  sum  of  750Z.,  being  one  moiety  or  half -part  of  the 
sum  of  1,500Z.,  which,  by  such  deed  of  settlement,  or  other 
instrument  as  aforesaid,  the  said  defendant  had  covenanted  or 
otherwise  bound  himself  that  his  heirs,  executors,  or  adminis- 
trators, should  pay  after  his  decease  unto  the  said  W.  Holgate, 
his  executors,  administrators,  or  assigns ;  and  which,  under 
and  by  virtue  of  the  said  will  of  him  the  said  W.  Holgate, 
would  become  divisible  between  the  said  Isabella  Morley  and 
her  son  William  Frear  Holgate,  in  equal  moieties  or  propor- 
tions; and  after  further  reciting  that  the  defendant,  in  and 
by  a  certain  bond  or  obligation  bearing  even  date  therewith, 
being  the  same  writing  obligatory  as  in  the  said  declaration 
*wa8  mentioned,  became  bound  unto  the  said  plaintiff,  his  [  *^48  ] 
executors,  administrators,  and  assigns,  in  the  penal  sum  of 
2,000Z.  conditioned  for  the  payment  of  the  sum  of  1,OOOZ.  with 
statute  interest  for  the  same  as  therein  mentioned ;  and  that  it 
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MoRLET  had  been  agreed  that,  in  consideration  thereof,  the  plaintiff  and 
Fbrab.  Isabella  his  wife  should  release  unto  the  defendant,  his  heirs, 
executors,  administrators,  and  assigns,  all  their  interest,  title, 
claim,  and  demand  whatsoever,  in  and  to  the  said  sum  of  750Z. 
and  that  the  plaintiff  should  not  receive  interest  for  the  said  sum 
of  1,000Z.  during  the  life  of  the  said  defendant,  notwithstanding 
the  said  bond ;  and,  further,  that  if  the  said  bond  should  happen 
to  be  assigned  by  the  plaintiff,  and  the  defendant  should  be 
obliged  to  pay  the  interest  thereof,  the  plaintiff  should  repay  or 
make  good  the  same  ;  it  was  by  the  said  deed  poll  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  and  of  the  sum  of  10«.  of  lawful  British  money  to  the 
plaintiff  and  Isabella  his  wife,  then  paid  by  the  defendant,  the 
receipt  whereof  was  thereby  acknowledged,  the  plaintiff  had 
remised,  released,  and  for  ever  quitted  claim,  and,  by  the  said 
deed  poll  or  writing,  did  for  himself,  his  heirs,  executors, 
.  administrators,  and  assigns,  remise,  release,  and  for  ever  quit 
claim  unto  the  defendant,  his  heirs,  executors,  administrators,  or 
assigns,  and  did  fully  and  absolutely  exonerate  and  discharge 
him,  them,  and  every  of  them,  of,  from,  and  against  all  that  the 
said  sum  of  750Z.  being  the  said  Isabella  Morley's  moiety,  share, 
or  proportion  of  the  said  sum  of  1,500Z.  as  aforesaid,  and  all  the 
estate,  right,  title,  interest,  property,  benefit,  claim,  and  demand 
whatsoever,  of  them  the  plaintiff  and  Isabella  his  wife,  and  each 
of  them,  of,  in,  to,  or  out  of  the  said  sum  of  7502.  or  the  said  sum 
of  1,500/.  and  every  or  any  part  thereof  respectively;  and  also  all 
that  the  covenant,  promise,  agreement,  and  obligation  in  the 
[  *549  ]  said  deed  of  settlement,  *or  such  other  instrument  as  aforesaid, 
contained  or  expressed  for  payment  of  the  said  sum  of  1,5002. , 
and  all  benefit  and  advantage  to  be  had  or  taken  of,  from,  or  by 
means  of  the  said  deed  or  instrument,  or  of  any  covenant,  claim, 
matter,  or  thing  therein  contained,  and  also  of,  from,  and  against 
all  and  all  manner  of  action  and  actions,  suit  and  suits,  cause  and 
causes  of  action  and  suit,  liabihties,  sum  and  sums  of  money, 
claims  and  demands  whatsoever,  which  the  plaintiff  and  Isabella 
his  wife,  or  either  of  them,  their  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  could  or  might  have,  claim,  or  demand, 
or  if  the  said  deed  poll  or  writing  had  not  been  made,  could  or 
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might  have  had,  claimed,  demanded  or  been  entitled,  in,  to,  upon,  morlet 
from,  or  against  the  defendant,  his  heirs,  execators,  adminis-  frear. 
trators,  or  assigns,  in  his,  their,  or  any  of  their  lands,  tenements, 
goods,  chattels,  or  effects,  for  or  in  respect  of  the  said  sums  of 
750/.  and  1,500Z.  or  either  of  them,  or  by  reason  or  on  account 
of  the  said  deed  or  other  instrument,  or  of  the  breach  or  non- 
jierformance  thereof,  or  otherwise  howsoever  in  relation  thereto, 
80  and  in  such  manner  as  that  they  the  plaintiff  and  Isabella  his 
wife,  their  and  each  of  their  heirs,  executors,  administrators,  or 
assigns,  and  all  other  persons  claiming  or  to  claim  from,  through, 
under,  or  in  trust  for  them,  any  or  either  of  them  should  not, 
nor  could  nor  might  take,  have,  or  receive  any  advantage,  or 
otherwise  avail  himself  or  themselves  of  the  same  in  any  manner 
howsoever  ;  and  the  plaintiff  did  thereby*  for  himself,  his  heirs, 
executors,  and  administrators,  amongst  other  things,  covenant, 
declare,  and  agree  with  and  to  the  defendant,  his  heirs,  executors, 
administrators,  and  assigns,  that  the  plaintiff,  his  heirs,  executors, 
or  administrators,  should  not  require  payment  of  the  said  sum  of 
1,0002.,  nor  claim  or  demand  any  interest  for  the  same  during  the 
life  of  the  said  defendant ;  and  that  in  case  the  said  bond  should 
be  *assigned  by  him  the  plaintiff  to  any  person  or  persons  who  [  'Soo  ] 
should  claim  or  demand,  and  receive  of  and  from  the  said 
defendant  interest  for  the  said  sum  of  1,0002.,  he,  the  plaintiff, 
his  heirs,  executors,  or  administrators,  should  and  would  repay 
unto  the  said  defendant  all  such  sum  and  sums  of  money  as  he 
should  so  pay  for  such  interest ;  and  in  case  he  the  defendant 
should  be  required  by  any  assignee  or  assignees  of  the  said  bond 
to  pay  the  said  principal  sum  of  1,0002.  then  that  he  the  said 
plaintiff,  his  heirs,  executors,  or  administrators,  should  and  w^ould 
pay  unto  the  defendant  statute  interest  for  the  same  during  the 
term  of  his  natural  life,  as  by  the  said  deed  poll,  reference  being 
thereunto  had,  will,  amongst  other  things,  more  fully  appear ; 
and  this  he  the  said  defendant  is  ready  to  verify ;  wherefore,  &c. 

lieplication. 

That  after  the  making  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  and  after  the  making  of  the  said  deed  poll 
or  writing  of  release  in  the  said  plea  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  7th  day  of  November, 
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MoBLEY  1829,  to  wit,  at,  &c.  by  a  certain  indenture  then  and  there 
Fbeab.  made  between  the  said  plaintiff  of  the  one  part,  and  one  Henry 
Fitzwilliam  Baker  of  the  other  part;  one  part  of  which  said 
indenture,  sealed  with  the  seal  of  the  said  plaintiff,  the  said 
plaintiff  brings  into  Court  here,  the  date  whereof  is  a  certain  day 
and  year  therein  in  that  behalf  mentioned,  to  wit,  the  day  and 
year  last  aforesaid;  after  reciting,  as  therein  is  particularly 
recited,  in  consideration  of  the  sum  of  1,000Z.  of  lawful  British 
money  before  the  execution  of  the  said  indenture,  lent  and 
advanced  to  the  plaintiff,  by  the  said  H.  F.  Baker,  and  then  due 
and  owing  to  him  the  said  H.  F.  Baker,  the  receipt  whereof  the 
plaintiff  did  by  the  said  indenture  acknowledge;  and  also  in 
consideration  of  the  sum  of  10s.  of  like  lawful  money  to  the 
[  •551  ]  plaintiff  *then  paid  by  the  said  H.  F.  Baker,  the  receipt  whereof 
was  thereby  acknowledged,  he  the  plaintiff  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  H.  F.  Baker,  his 
executors,  administrators,  and  assigns,  the  said  writing  obligatory 
in  the  said  declaration  mentioned  ;  and  also  the  penal  sum,  and 
all  benefit  and  advantage  whatsoever  to  be  had  or  derived  there- 
from, and  all  the  estate,  right,  title,  interest,  property,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  him  the  plaintiff 
in,  to,  or  concerning  the  same,  to  have  and  to  hold  the  said 
writing  obligatory,  penal  sum,  and  other  the  premises,  by  the 
said  indenture  assigned  or  intended  so  to  be,  unto  the  said 
H.  F.  Baker,  his  executors,  administrators,  and  assigns,  to  and 
for  his  and  their  own  proper  use  and  benefit ;  and  for  the  better 
and  more  effectually  enabling  the  said  H.  F.  Baker,  his  executors, 
administrators,  and  assigns,  to  enforce  the  payment  of,  and  to 
receive  the  monies  due  or  to  become  due  upon  the  said  writing 
obligatory,  he  the  plaintiff  did,  by  the  said  indenture,  make, 
depute,  constitute,  and  appoint  the  said  H.  F.  Baker,  his  executors, 
administrators,  and  assigns,  his  true  and  lawful  attorney  and 
attorneys  irrevocable  for  him  the  plaintiff,  and  in  his  name  and 
in  the  name  or  names  of  his  executors  or  administrators,  bat  for 
the  sole  and  proper  use  and  benefit  of  the  said  H.  F.  Baker,  his 
executors,  administrators,  and  assigns,  to  demand,  sue  for, 
recover,  and  receive  of  and  from  the  defendant  and  all  and  every 
other  the  person  and  persons  to  whom   it   should  and  might 
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belong  to  pay  the  same,  all  and  every  the  sum  and  sums  of  Morley 
money  then  or  at  any  time,  and  from  time  to  time  thereafter  to  fbear. 
grow,  or  become  due,  or  be  payable  upon  or  by  virtue  of  the  said 
writing  obligatory,  and  on  non-payment  thereof,  to  use  and  take 
all  such  lawful  and  equitable  ways  and  means  for  obtaining  or 
recovering  the  same  as  should  be  deemed  necessary  or  expedient 
in  that  behalf,  and  on  payment  thereof  to  *deliver  up  or  cancel  [  *562  ] 
the  said  writing  obligatory,  and  to  give  sufficient  releases  and 
discharges  for  the  monies  due  thereon,  and  one  or  more  attorney 
or  attomies  under  him  the  said  H.  F.  Baker,  his  executors, 
administrators,  or  assigns,  for  any  of  the  purposes  aforesaid  to 
nominate,  substitute,  or  appoint,  and  from  time  to  time  to  remove 
and  displace  as  he  or  they  should  think  fit,  he  the  plaintiff  thereby 
transferring  and  giving  unto  the  said  H.  F.  Baker,  his  executors, 
administrators,  and  assigns,  his  full  power  and  authority  in  the 
premises,  to  every  intent  and  purpose,  and  ratifying  and  con- 
firming, and  promising  and  agreeing  to  ratify  and  confirm  all 
and  whatsoever  he  or  they  should  lawfully  do  or  cause  to  be  done 
in  or  about  the  premises  by  virtue  of  the  said  indenture,  as  by 
the  said  indenture,  reference  being  thereunto  had,  will,  amongst 
other  things,  more  fully  and  at  large  appear ;  and  the  said 
plaintiff  further  said,  that  the  writ  in  this  suit  was  sued  out,  and 
that  this  action  was  brought  and  is  prosecuted  against  the  said 
defendant  in  the  name  of  him  the  said  plaintiff  for  and  on  the 
behalf  of  the  said  H.  F.  Baker,  for  the  purpose  of  enabling  him 
the  said  H.  F.  Baker  to  receive  the  said  debt  in  the  said  writing 
obligatory  mentioned,  according  to  the  form  and  effect,  true 
intent  and  meaning,  of  the  indenture,  and  solely  for  the  use, 
benefit,  and  advantage  of  the  said  H.  F.  Baker  as  assignee  of  the 
said  writing  obligatory  in  the  said  declaration  mentioned,  and  not 
for  the  benefit,  advantage,  use,  or  behoof  of  the  said  plaintiff,  to 
wit,  at,  &c.,  and  that  the  said  plaintiff  was  ready  to  verify ; 
wherefore  he  prayed,  &c.    Demurrer  and  joinder. 

Cross,  Serjt.  in  support  of  the  demurrer  : 

The  defendant's  bond  and  the  plaintiff's  deed  poll  being 
reciprocal  and  sunultaneous,  the  deed  poll  is  a  defeasance  of  the 
bond,  and  may  be  considered  in  the  same  light  as  "^a  condition,       [  «553  ] 
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MoBLEY      for  a  defeasance  operates  as  a  condition :  Com.  Dig.  Defeasance. 

Freab.  The  bond,  therefore,  was  given  upon  condition  that  it  should  not 
be  put  in  suit  till  after  the  death  of  the  obligor,  and  this  action 
is  premature.  In  Clayton  v.  KynaAton,\  K.  covenanted  to  pay 
lOOi.  at  the  death  of  W.  W.'s  executor  sued  K.,  who  pleaded 
another  deed  at  the  same  time,  whereby  W.  covenanted  to 
indemnify  K.  from  all  agreements,  &c.  made  before  and  after. 

Per  Curiam  : 

"  If  A.  be  bound  to  B.,  and  then  B.,  reciting  the  bond,  covenants 
to  save  him  harmless,  this  is  an  absolute  defeasance ;  and  if  it 
be  to  save  him  harmless  on  a  contingency,  it  is  a  conditional 
defeasance,  because  it  hath  an  express  relation  to  the  deed." 
And  in  Burgh  v.  Preston^l  upon  a  bond  conditioned  that  A. 
should  indemnify  B.  from  all  sums  B.  should  pay  on  A.'s  account, 
and  before  execution  of  the  bond :  memorandum  endorsed,  that 
B.  hath  given  an  undertaking  not  to  sue  upon  the  bond  until 
after  A.'s  death  :  it  was  held,  that  the  memorandum  was  part  of 
the  condition,  and  made  the  bond,  in  effect,  payable  by  A.'s 
representatives. 

Then,  if  the  obligee  is  precluded  from  recovering,  his  assignee 
can  stand  in  no  better  condition ;  for  the  assignee  cannot  take  a 
larger  right  than  the  party  assigning.  And  though  it  may  be 
said,  that  the  provision  as  to  assignment  would  have  been 
nugatory  if  the  assignee  were  precluded  from  suing,  the  para- 
mount intention  must  prevail,  and  the  assignee,  like  the  obligee, 
must  postpone  his  action  till  the  death  of  the  obligor.  The 
provision  for  paying  the  obligor  interest,  in  case  of  an  assignee's 
recovering  against  him,  was  inserted  to  meet  a  merely  possible 
recovery,  as  if  the  obligor  should  have  lost  and  been  unable  to 
avail  himself  of  the  deed  polL 

Wilde,  contra,  was  stopped  by  the  Court. 

[  554  ]  TiNDAL,  Ch.  J.  : 

The  question  is,  whether  the  deed  poll  set  out  on  these 
pleadings  operates  as  a  defeasance  of  the  bond  which  the  plaintiff 

t  2  Salk.  574.  t  5  B.  R.  416  (8  T.  R.  483). 
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has  declared  on,  or  as  a  release  of  the  action ;  for,  unless  such  be      Mobley 
the  case,  the  plaintiff  is  entitled  to  judgment.  Fbbab. 

The  plaintiff  has  declared  on  a  bond  conditioned  for  the 
pavment  of  1,000Z.  The  defendant,  in  answer  to  this  claim,  sets 
up  a  deed,  b;  which,  after  reciting  that  the  plaintiff  had  held  a 
bond  for  750Z.,  payable  by  the  defendant's  executors,  and  that 
the  defendant  had  substituted  for  it  a  bond  for  1,0002.,  the 
plaintiff  releases  the  bond  for  7501. ;  covenants  not  to  sue  on 
the  bond  for  1,000Z.  in  the  lifetime  of  the  defendant ;  and  that 
if  any  other  should  sue  in  his  name  and  recover,  the  plaintiff 
would  pay  the  defendant,  during  his  life,  interest  on  the  sum 
recovered. 

It  is  impossible  to  overlook  the  distinction  between  two  parts 
of  this  deed  poll.  The  one,  consisting  of  a  release  of  a  bond 
for  750Z.,  payable  after  the  death  of  the  obligor ;  the  other,  a 
covenant  not  to  sue  on  the  substituted  bond.  There  are,  no 
doubt,  many  cases  in  which  a  covenant  not  to  sue  may,  if  such 
be  the  intention  of  the  parties,  operate  as  a  release.  In  Lacy  v. 
Kynaston^  it  was  urged  that  a  perpetual  covenant  never  to  take 
advantage  of  a  covenant,  &c.  is  a  release.  The  Court  ''  agreed 
it,  for  avoiding  circuity  of  action ;  as,  if  A.  be  bound  to  B.  in  a 
bond,  &c.,  B.  covenants  never  to  sue  A.  upon  this  bond,  this  will 
be  a  bar  in  debt  brought  on  the  bond,  because  B.  has  bound 
himself  against  all  the  remedy  that  he  might  have  upon  the 
bond.  But,  if  B.  and  A.  be  jointly  and  severally  bound  to  C, 
C.  covenants  never  to  sue  A.,  this  is  no  defeasance,  because  he 
has  a  remedy  against  B.,  but  A.  will  have  only  covenant,"  &c. 

We  must,  therefore,  ascertain  whether  it  was  the  intention  of  [  665  J 
the  parties  here  that  this  deed  poll  should  operate  as  the  one  or 
the  other.  It  does  operate  as  a  release  of  the  claim  for  750{., 
being  the  marriage  portion  of  the  obligee's  wife ;  but  as  to  the 
bond  given  in  lieu,  it  contains  merely  a  covenant  that  the  obligee 
shall  not  demand  payment  or  claim  interest  till  after  the  death 
of  the  obligor  ;  and  that  if  the  principal  should  be  recovered  by 
any  assignee  of  the  bond,  the  plaintiff  would  pay  the  defendant, 
during  his  life,  interest  on  the  amount  recovered.  The  covenant, 
therefore,  is  only  that  the  obligee  will  not  demand  payment ;  but 
by  specifying  what  should  be  done  in  case  of  an  assignment,  the 
t  1  I.d.  Ea}Tn.  GOO. 
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MoBLEY  parties  shew  that  the  possibility  of  such  an  event  was  obviously 
Frear.  contemplated.  The  intention  seems  to  have  been  to  place  the 
obligee  himself  in  the  same  situation,  with  respect  to  the  substi- 
tuted bond,  as  he  would  have  been  in  with  respect  to  the  old  one. 
If  the  defendant  had  reason  to  think  that  the  action  was  brought 
to  enable  the  plaintiff  to  recover  for  himself,  and  not  on  a  bond 
fide  assignment,  he  might  have  pleaded  the  fraud. 

Park,  J.  concurred. 
Gaselee,  J. : 

The  intention  of  the  clause  respecting  an  assignment,  seems  to 
have  been  to  enable  the  plaintiff,  in  case  of  need,  to  raise  money 
on  the  credit  of  the  bond. 

BosANQUET,  J.  concurred  in  giving 

Judgment  for  the  plaintiff. 

Cross  requested  permission  to  rejoin  fraud,  but  the  Court 
refused. 


1830.  DOE  DEM.   LORD   TEYNHAM   v.   TYLER.t 

^^^'  (6  Bing.  561—564;  S.  C.  4  Moore  *  Payne»  ^^77 ;  8  L.  J.  C.  P.  222.) 

[  ^'^l  ]  The  Court  will  not  grant  a  new  trial  on  the  ground  that  evidence  has 

been  admitted  which  ought  to  have  been  rejected,  if,  exclusive  of  such 
evidence,  there  be  enough  to  warrant  the  finding  of  the  jury. 

The  question  raised  in  this  ejectment  was,  whether  Henry,  the 
twelfth  Lord  Teynham,  was  of  sound  mind  when  he  suffered  a 
recovery  in  1789.  There  was  conflicting  evidence  on  the  point ; 
but,  in  the  opinion  of  the  Court  and  jury,  the  evidence  in  favour 
[  •562  ]  of  his  lordship's  *being  of  sound  mind  preponderated,  and  on 
that  ground  a  verdict  was  found  for  the  defendant. 

A  great  number  of  witnesses  spoke  to  his  lordship's  competency 
to  transact  all  ordinary  business ;  and,  among  other  evidence  to 
this  effect,  the  accounts  of  a  deceased  steward  were  put  in,  which 
it  was  assumed  his  lordship  had  examined  and  settled. 

These  accounts  were  handed  to  the  jury,  and  commented  on 
by  the  counsel  for  the  defendant  as  being  important  to  his  case. 

The  accounts,  however,  purporting  to  discharge  the  steward 
as  well  as  to  charge  him, 

t  B.  S.  C.  Ord.  xxxix.,  r.  6. 
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Jonesy  Serjt.  obtained  a  rule  mVt  for  a  new  trial,  on  the  DoEdem. 
ground,  among  other  objections,  that  those  accounts  had  been  tbynham 
improperly  received  in  evidence.    *    *    *  Tyl'eb 

The  Court,  upon  hearing  the  report  of  the  trial  read,  stopped 
Wildey  Serjt.,  who  was  to  have  shewn  cause,  and  called  on 

Joties,  to  shew  that  there  was  not  enough  to  sustain  the 
verdict,  independently  of  the  evidence  objected  to  : 

He  contended,  that  it  was  impossible  for  the  Court  to  discrimi- 
nate between  the  effects  produced  by  each  parcel  *of  evidence  [  •563  ] 
on  the  mmd  of  the  jury,  or  to  determine  that  the  verdict  was  not 
altogether  occasioned  by  the  very  lot  of  evidence  now  objected  to ; 
and  that  a  new  trial  ought  to  be  granted,  if  that  evidence  were 
clearly  inadmissible. 

TiNDAii,  Ch.  J. : 

This  rule  must  be  discharged.  I  will  assume  for  the  pur- 
pose of  this  discussion,  though  I  give  no  opinion  on  the  point, 
as  we  have  not  heard  the  other  side,  that  the  evidence  in  ques- 
tion ought  not  to  have  been  received.  But  the  Court  will  not 
close  their  eyes  to  the  rest  of  the  evidence ;  and  if  they  see  that 
there  is  enough,  not  merely  to  make  the  scales  hang  even,  but 
greatly  to  preponderate  in  favour  of  the  defendant,  they  will  not 
send  the  cause  to  a  jury  again.  It  has  been  contended,  that  we 
are  to  analyse  the  evidence  by  a  difficult  process,  and  to  dis- 
criminate the  precise  effect  produced  on  the  mind  of  the  jury  on 
each  portion  of  the  proof :  but  we  have  a  much  plainer  course ; 
and  that  is,  to  hear  the  report  of  the  trial,  and  to  sustain  the 
verdict,  if  we  are  satisfied  that  there  is  enough  to  warrant  the 
finding  of  the  jury  independently  of  the  evidence  objected  to.  On 
this  principle,  the  decisions  in  Horfard  v.  Wilson^  and  Nathan 
V.  Bucklandl  are  quite  in  point;  and  we  cannot  send  the  cause  • 
to  a  new  trial  when  the  jury  are  right  upon  that  portion  of  the 
evidence  which  is  unimpeached. 

Pabk,  J. : 

I  am  of  the  same  opinion.  I  will  assume,  for  the  purpose  of 

+  1  Taunt.  12.  t  2  Moore,  153. 
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Doe  dem.  this  argument,  that  the  evidence  in  question  ought  not  to  have 
Tbtnham     been  admitted  ;  but  when  we  look  at  the  rest  of  the  evidence  in 

Tyleb  ^^^  cause,  its  reception  does  not  offei*  the  slightest  ground  of 
objection  to  the  verdict.  It  has  been  repeatedly  ruled,  that 
though  particular  ♦portions  of  evidence  are  objected  to,  if  the 

[  ♦564  ]  rest  be  sufficient  to  warrant  the  conclusion  to  which  the  jury 
have  come,  the  Court  will  not  interpose.  In  Horford  v.  Wilson  j 
Mansfield,  Ch.  J.  said,  ''  The  Court  will  not  set  aside  a  verdict 
on  account  of  the  admission  of  evidence  which  ought  not  to  have 
been  received,  provided  there  be  sufficient  without  it  to  authorize 
the  finding  of  the  jury;  '*  and  the  counsel  for  the  defendant  never 
objected.  The  same  rule  was  acted  on  in  the  King's  Bench,  in 
Edwards  v.  Evans  :\  and  then,  in  Nathan  v.  Buckland.  This  is 
no  new  point,  and  we  are  not  exceeding  the  line  of  our  duty  in 
determining  whether  or  not  the  verdict  is  warranted  by  that 
portion  of  the  evidence  which  is  not  objected  to. 

Gaseleb,  J. : 

The  evidence  objected  to  was  intended  to  shew  only  one  of 
various  acts,  which  all  tended  to  shew  that  the  party,  whose  com- 
petency was  in  question,  possessed  sufficient  faculties  to  transact 
the  ordinary  business  of  life.  Its  reception,  therefore,  could  not 
have  had  any  material  influence  on  the  jury  ;  and,  as  the  lessor 
of  the  plaintiff  is  not  precluded  from  commencing  another  eject- 
ment, I  concur  in  thinking  that  this  rule  ought  to  be  discharged. 

BOSANQUET,  J. : 

The  granting  a  new  trial  is  a  matter  of  discretion  in  the  Court; 
a  discretion  indeed,  not  to  be  exercised  capriciously,  but  according 
to  the  rules  and  practice  of  the  Court:  and  I  think  we  may, 
according  to  those  rules,  refuse  a  new  trial  in  this  case ;  there 
being  evidence  amply  sufficient  to  support  the  verdict,  exclusively 
of  the  evidence  objected  to. 

Ride  discharged. 


t  3  East,  451. 
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NEWELL   V.  SIMPKIN  and  Others.  wso. 

Maij  21. 
(6  Bing.  565 ;  S.  C.  4  Moore  &  Payne,  394 ;  8  L.  J.  C.  P.  228.)  

In  a  suit  touching  the  validity  of  a  pariah  rate,  the  plaintiff  is  entitled        '-  ^     -' 
to  inspect  the  parish  books  without  paying  any  costs. 

This  was  an  action  against  the  churchwardens  of  a  parish,  to 
try  the  validity  of  a  rate. 

Wilde,  Serjt.  having  obtained  a  rule  nisi  for  the  defendants 
to  permit  the  plaintiff  to  inspect  and  copy  the  parish  books, 

Merewether,  Serjt.,  on  the  part  of  the  defendants,  offered  to 
comply,  if  the  plaintiff  would  pay  the  costs  of  the  person  attending 
to  exhibit  the  books  in  question  ;  but 

Wilde  insisted  on  the  inspection  as  a  matter  of  right. 

The  Court  desired  that  a  similar  rule  in  the  Court  of  King's 
Bench  in  the  St.  Martin's  in  the  Fields  case  should  be  inspected, 
for  the  purpose  of  ascertaining  whether  costs  had  been  allowed. 
It  appearing  they  had  not,  the  present  rule  was  made  absolute, 
without  any  order  as  to  costs. 


EOE  DEM.  DUEANT  v.  DORt  ^^^''' 

'  May  21. 

(6  Bing.  574—575  ;  S.  C.  4  Moore  &  Payne,  391 ;  8  L.  J.  C.  P.  227.) 


A  notice  on  the  28th  of  September,  to  quit  on  the  ensuing  25th  of 
March,  is  a  sufficient  half-year's  notice  to  quit. 


[574] 


Upon  [q,  motion  in  an  ejectment,  it  appeared  that  the  tenant 
in  possession,  on  the  28th  of  September,  1828,  received  notice  to    . 
quit  on  the  25th  of  March,  1829] . 

It  was  contended  {inter  alia)  that  the  notice  to  quit  was  insuffi-        [  *^"^  ] 
eient,  for  want  of  a  full  half  year  between  the  28tli  day  of 
September  and  the  25th  of  March  following. 

TiNDAii,  Ch.  J. : 

A  customary  half  year  is  sufficient. 

«  ♦  «  «  « 

t  Cited  in  Mirrgan  v.  Daries  (1878)      IMiam  v.  Holland,  '95,  1  Q.    B.  378, 
3  0.  P.  D.  260.  263 ;   and  in  St'dt-      (yi  L.  J.  Q.  B.  200,  205.— R.  C. 

82—2 
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1830.  XAY,  Assignee  of  8HEEWIN  v.  GOODWIX. 

May  18.  (6  Bing.  576—587 ;  S.  C.  4  Moore  &  Payne,  341 ;  8  L.  J.  C.  P.  212.) 

[  576  ] 

[This  case  relates  to  an  obsolete  question  under  the  former 
Bankruptcy  Acts.  It  may  however  be  useful  to  extract  the 
following  passage  from  the  judgment  of] 

[  582  ]  TiNDAL,  Ch.  J.  :      *      * 

I  take  the  effect  of  repealing  a  statute  to  be,  to  obliterate  it  as 

[  *BSS  ]       completely  from  the  records  of  the  Parliament  as  if  *it  had  never 

passed ;  and  it  must  be  considered  as  a  law  that  never  existed, 

except  for  the  purpose  of  those  actions  which  were  commenced, 

prosecuted,  and  concluded  whilst  it  was  an  existing  law.t  *    *   * 


1830.  CHAPMAN  V.  PEICKETT. 

^^^'  (6  Bing.  602—612  ;  S.  C.  4  Moore  &  Payne,  404 ;  8  L.  J.  C.  P.  199.) 

[  802  ]  Devise  of  testator's  freehold  messuages,  stock  in  the  funds,  money 

and  debts,  and  all  shares  or  property  which  he  might  be  possessed  of  or 
entitled  to,  to  trustees  and  their  executors,  in  trust  for  testator  s  wife 
and  children,  &c. 

Codicil  devising  testator's  copyhold  to  his  wife  till  the  expiration  of 
certain  leases,  and  after  that  to  be  sold,  and  the  money  to  be  placed  in 
the  funds  for  the  benefit  of  testator's  children,  as  directed  in  the  will : 

Held,  that  the  ti'ustees  took  no  interest  in  the  copyhold,  and  that  the 
wife's  interest  terminated  on  the  expiration  of  the  leases. 

This  was  an  action  of  replevin  for  taking  and  detaining  the 
plaintiff's  goods  in  a  dwelling  house,  at  St.  Mary's,  Islington. 

The  defendant  pleaded  several  cognizances,  viz. 

1st.  As  bailiff  of  John  HodsoU,  under  a  distress  for  126L  for 
three  years'  rent,  due  25th  March,  1828,  under  a  demise,  at  the 
yearly  rent  of  42Z.  payable  quarterly. 

2ndly.  The  like  for  42Z.,  one  year's  rent,  due  to  John  Hodsoll, 
25th  March,  1828. 

Srdly.  The  like  cognizance  as  bailiff  of  John  Burton,  for  126/. 
for  three  years'  rent,  due  25th  March,  1828,  under  a  demise,  at 
the  yearly  rent  of  42i.  payable  quarterly ;  and 

t  Cited    in    the     judgments     of      Ex.  D.  214,  217,  223,  47  L.  J.  Ex. 
HxTDDLESTON,  B.  and  Kelly,  C.  B.      555,  557,  560.— E.  C. 
in  Att'Oen,  v.  LamxAough  (1878)  3 
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4thly.  The  like  avowry  for  421.  for  one  year's  rent,  due  to     Chapmah 
S.  Barton,  25th  March,  1828.  Prickett. 

Pleas  in  bar, 

1st.  That  plaintiff  did  not  hold  or  enjoy  as  tenant  to  said  John 
Hodsoll,  or  said  John  Barton,  as  stated  in  the  several  cogni- 
zances, and 

2ndly.  That  no  rent  was  in  arrear. 

Upon  the  trial  of  the  caase  before  Tindal,  Ch.  J.  a  verdict 
was  taken  for  the  plaintiff  for  the  sum  of  4Z.  4«.  with  liberty  to 
enter  a  verdict  for  the  defendant  for  126Z.  the  rent  distrained  for, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  premises  in  question,  a  dwelling-house  in  the  parish  of 
St.  Mary,  Islington,  were  copyhold,  holden  of  the  manor  of 
Bamesbury. 

Thomas  Lambe  being  seised  thereof  according  to  the  custom 
of  the  manor,  and  having  surrendered  the  same,  *  (amongst  other  [*  603  ] 
copyhold  premises  held  of  the  said  manor,)  to  the  uses  of  his  will, 
and  being  also  seised  of  several  freehold  estates,  by  his  will, 
bearing  date  21st  June,  1804,  duly  executed  and  attested  to  pass 
real  estates,  gave  and  devised,  among  other  things,  as  follows : 

"  I  give  and  devise  unto  John  Hodsoll,  of  Gary  Street,  Lincoln's 
Inn,  esquire,  and  Joseph  Boucock,  of  the  Old  Baily,  stone 
mason,  and  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such,  all  those  my  freehold  messuages  in  FurnivaFs 
Inn  Court,  Holborn,  and  also  all  my  stock  or  shares  in  any  of  the 
public  funds,  and  all  money  in  hand,  or  debts  due  to  me,  to  be 
placed  in  the  8  per  cent.  Consols  Bank  of  England ;  and  all 
shares  or  property  whereof  I  may  be  possessed  or  entitled  to, 
upon  this  special  trust  and  confidence,  that  they  my  said  trustees 
shall  and  do  permit  and  suffer  my  wife,  Maria  Dove  Lambe,  to 
receive  and  take  for  and  during  the  term  of  her  natural  life,  all 
rents  and  profits  of  the  said  messuages,  and  all  other  freeholds 
or  leaseholds  that  I  may  be  possessed  of,  and  the  entire  dividends 
and  proceeds  of  the  said  stock  or  shares  in  the  Bank  of  England, 
eicept  the  presents  hereinafter  mentioned,  for  the  support  and 
maintenance  of  herself,  and  all  my  legitimate  issue,  which  I  now 
have,  or  may  hereafter  have  by  her,  except  as  follows ;  that  is  to 
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CHAPUAir  say,  in  case  my  reputed  son,  known  by  the  name  of  Thomas 
PsioKETT.  Lambe,  shall  live  to  attain  the  age  of  twenty-one  years,  I  will 
and  direct  that  they  my  said  trustees  shall  and  do  with  all  con- 
venient speed,  transfer  and  assign  over  to  him  2002.  stock  of  the 
3  per  cent.  Consols  of  the  Bank  of  England,  part  of  my  stock  or 
share  therein,  and  to  have  no  other  claim  on  my  property  what- 
soever, but  to  be  in  full  of  all  bequests  from  me  to  him :  and  I 
do  hereby  further  will  and  direct  my  said  trustees  to  assign  and 
transfer  unto  such  and  every  of  my  lawful  children  the  like  sum 
[  •604  ]  of  AOOl.  *8  per  cent.  Consols,  part  of  my  stock  or  share  therein, 
when  and  so  soon  as  they  shall  respectively  attain  their  respective 
ages  of  twenty-one  years :  and  from  and  after  the  decease  of  my 
said  wife,  and  all  my  children  have  attained  the  age  of  twenty- 
one  years,  I  will  and  direct  that  my  said  trustees,  or  the  survivors 
of  them,  or  the  executors,  or  administrators  of  such  survivors,  do 
and  shall  make  an  equal  division  among  and  between  all  my  said 
children  and  their  heirs,  of  my  said  three  freehold  messuages  either 
by  sale  or  otherwise,  as  may  be  deemed  most  conducive  to  the 
interest  of  my  said  children ;  and  also  do  and  shall  in  like  manner 
transfer  over  unto  my  said  children  all  the  remaining  part  of  my 
stock  or  share  in  the  8  per  cent.  Consols,  Bank  of  England,  and 
all  stock  or  shares,  my  property,  estate,  and  effects,  and  to  divide 
the  same  in  equal  shares  and  proportions  among  and  between  all 
my  said  children  and  their  heirs." 

And  the  said  testator  thereby  appointed  the  said  John  HodsoU 
and  Joseph  Boucock,  and  his  widow,  executors,  and  executrix  of 
his  will. 

The  testator  afterwards  made  the  following  codicil : 

**  I,  Thomas  Lambe,  do  hereby  will  and  direct  that  my  copy- 
hold estate,  in  Church  Street,  Islington,  be  transferred  to  my 
beloved  wife,  Maria  Dove  Lambe,  until  the  expiration  of  the 
leases,  and  after  that  time,  as  soon  as  convenient,  or  within  one 
year,  to  be  sold  by  public  auction,  the  money  to  be  placed  in  the 
3  per  cent.  Bank  of  England  stock,  for  the  benefit  of  my  children, 
and  their  heirs,  as  directed  in  the  will.  If  it  should  please  God 
to  call  her  before  that  time  of  the  expiration  of  the  leases,  the 
copyhold  to  be  sold  by  public  auction,  soon  as  convenient,  and 
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the  money  placed  as  above  directed.     N.B.  If  there  should  not  be     Chapman 
money  sufficient  in  my  possession  at  the  time  of  my  decease  to     pbickett. 
pay  the  fine  of  the  copyhold,  proving  the  will,  and  *funeral      [  •605  ] 
expenses,  my  executors  to  sell  out  of  the  3  per  cent.  Consols  600Z. 
or  a  small  sum  as  may  be  required. 
"Witness  my  hand,  Thomas  Lambb." 

The  testator  died,  without  having  altered  or  revoked  his  will  or 
codicil,  on  the  11th  of  May,  1806,  seised  of  the  copyhold  in  question. 

The  testator  left  his  wife,  the  said  Maria  Dove  Lambe,  and 
three  lawful  children  by  her,  surviving  himself,  viz.  Joseph 
Lambe,  Maria  Dove  Lambe  the  younger,  and  Harriett  Lambe. 

The  will  and  codicil  were  proved  by  the  widow  and  the  said 
John  Hodsoll  and  Joseph  Boucock  in  the  Prerogative  Court  of 
Canterbury,  on  the  23rd  of  May,  1806. 

On  the  11th  of  July,  1806,  the  said  John  Hodsoll  and  Joseph 
Boucock  were  admitted  tenants  of  the.  premises  in  question  on 
the  Court  rolls  of  the  manor  as  devisees  in  fee  at  the  will  of  the 
lord,  pursuant  to  the  will  and  codicil  of  the  testator,  and  upon  the 
trusts  therein  mentioned.  The  admission  stated  the  testator's 
surrender  to  the  use  of  his  will,  his  devise  to  Hodsoll  and 
Boucock  of  "  all  his  property  whereof  he  might  be  possessed  or 
entitled,''  upon  certain  trusts  in  the  will  and  codicil  particularly 
mentioned,  and  described  the  copyhold  tenements,  of  which  the 
lord  of  the  manor  by  his  steward  did  deliver  seisin  by  the  rod 
according  to  the  custom  of  the  manor,  to  hold  the  said  premises, 
with  the  appurtenances,  unto  the  said  Hodsoll  and  Boucock,  and 
their  heirs,  pursuant  to  the  said  will,  of  the  lord  of  the  manor, 
by  the  rod,  &c. 

The  said  Maria  Dove  Lambe,  the  widow,  on  the  12th  of  August, 
1807,  intermarried  with  John  Burton,  one  of  the  persons  under 
whom  the  defendant  made  cognizance ;  and  she  died  on  the 
23rd  of  November,  1823,  without  having  had  issue  by  the  said 
John  Burton. 

The  three  legitimate  children  of  the  testator  all  died  *in  the       [  '606  ] 
lifetime  of  their  mother   under  the  age  of  twenty-one  years, 
unmarried  and  without  issue. 

Letters  of  administration  of  the  personal  estate  of  the  said 
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Chapman  Mrs.  Burton,  and  of  the  testator's  said  three  infant  children,  were 
PaicKETT.  granted  by  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury to  the  said  John  Burton  at  the  times  following :  namely, 
of  the  personal  estate  of  the  said  Mrs.  Burton,  on  the  drd  of 
February,  1824  ;  of  the  said  Joseph  Lambe,  Maria  Dove  Lambe 
the  younger,  and  Harriett  Lambe,  on  the  9th  of  February,  1824. 

The  said  Joseph  Boucock  died  on  the  5th  of  February,  1825, 
leaving  the  said  John  HodsoU,  who  was  the  other  person  under 
whom  the  defendant  made  cognizance,  him  surviving. 

The  lease  mentioned  in  the  will  of  the  premises  in  question 
expired  the  25th  of  December,  1821. 

Plaintiff  was  let  into  possession  by  Mrs.  Burton  in  October, 
1828,  to  hold  from  Michaelmas  preceding,  at  the  yearly  rent  of 
42L,  payable  quarterly;  and  remained  in  possession  from  that 
time  up  to  the  time  of  the  distress. 

The  question  for  the  opinion  of  the  Court  was. 

Whether,  upon  the  facts  stated,  the  defendant  was  entitled  to  a 
verdict  upon  any  or  either  of  the  cognizances  before  mentioned. 

If  the  Court  should  be  of  opinion  the  defendant  was  entitled  to 
a  verdict  under  either  of  the  said  cognizances,  then  a  verdict  was 
to  be  entered  for  the  defendant  for  such  sum  as  the  Court  should 
direct,  and  the  value  of  the  goods  distrained  to  be  taken  as  of  the 
value  equal  to  the  rent  in  arrear. 

But  if  the  Court  should  be  of  opinion  that  the  defendant  was 
not  entitled  to  a  verdict  upon  either  of  the  cognizances,  then  the 
verdict  was  to  stand. 

This  case  was  argued  twice. 

[  'eoT  ]  Wilde  and  Scriven,  *Ser]t8.  for  the  plaintiff.    Latces  and 

Toddy ^  Serjts.  for  the  defendant. 

For  the  plaintiff  it  was  argued,  that  none  of  the  cognizances 
could  be  sustained :  for  first,  the  copyhold  did  not  pass  under  the 
will  to  the  trustees;  and  secondly,  whatever  interest  in  them 
passed  to  the  widow  of  the  testator  under  the  codicil,  determined 
on  the  expiration  of  the  leases  in  1821,  or  at  all  events  on  her 
death  ;  so  that  her  executor  had  no  interest  during  any  portion 
of  the  time  covered  by  the  cognizances  under  him. 
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[On  the  former  point  they  cited]  Rose  v.  Bartlett,\  ThompBon     Chapman 
V.  LaxvleyyX  Timetcell  v.  Perkins,^  Roe  v.  Yeud,\\  Doe  v.  Hurrellt^     Priokrtt. 
Xeicland  v.  Marjoribanks,^^  Doey.Rout,ll  Monk  v.  Mawdsky,^^ 
WooUam  v.  Kentcorthy,\\,    [and  on  the  latter  point]    *Doe  v.       [ 'eos  ] 
Simpson,%%  Doe  v.  Barthrop,\\\   Doe  v.  Nic1ioU8,lll   Doe  v. 
rimtn«,§§§  Hawker  v.  Hawker. \\ ;;  ! 

For  the  defendant  it  was  argued,  that  the  trustees  took  a 
legal  fee  under  the  will  and  codicil  taken  together,  in  order  to 
enable  them  to  carry  into  execution  the  trusts  expressed  therein. 

[They  cited]  *Bi8coe  v.  PerkinB,^,%%  Nicholls  v.  Butcher,\\\\       [  •609  ] 
Xoel  V.  Hay,llll   Doe  v.   LanflfZa;id«,§§§§   Doe  d.   Andrew  v. 
Lainchburp.ii  \\\\ 

Assuming  that  the  widow  had  a  trust  estate  in  the  copyhold,       [  6io  ] 
her  connection  with  the  trustees  is  sufficient  to  raise  a  privity 
between  them  and  the  tenant :  Gree  v.  Rolle.%^fS\ 

Cur.  adi\  vulU 
TiNDAL,  Ch.  J. : 

This  is  an  action  of  replevin,  in  which  the  defendant  first  makes 
cognizance  as  bailiff  of  John  ^Hodsoll  for  rent  due  the  25th  of  [  *6]i  ] 
March,  1828;  and  secondly,  as  bailiff  of  John  Burton  for  the 
same  rent ;  and  the  question  raised  by  this  special  case  becomes 
this, — whether  the  trustees  took  such  estate  in  the  copyhold 
under  the  will  or  codicil  as  to  support  the  cognizance  in  the  name 
of  the  surviving  trustee,  or  whether  the  wife  took  such  interest 
therein  under  the  codicil  as  to  support  the  cognizances  in  the 
name  of  her  personal  representative. 

And  looking  at  the  will  and  codicil,  which  are  framed  very 
inartificially,  with  the  view  of  discovering  the  intention  of  the 
testator,  we  think  he  did  not  intend  to  pass  by  his  will  any 

t  Cro.  Car.  292.  ttt  15  R.  R.  530  (5  Taunt.  382). 

J  5  R.  R.  595  (2  Bob.  &  P.  303).  XXX  25  R.  R.  398  (1  B.  &  C.  336). 

§  2  Atk.  102.  §§§  1  B.  &  Aid.  530. 

11  2  Bos.  &  P.  (N.  B.)  293.  ||  |I||  22  R.  R.  471  (3  B.  &  Aid.  537). 

«;  24  R.  R.  265  (5  B.  &  Aid.  18).    •         f  HH  12  R.  (1  Ves.  &  R,  279  B.  485). 

ft  5  Taunt.  268.  tttt  18  Ves.  193. 

IX  17  R.  R.  448  (7  Taunt.  79).  XXXX  21  R.  R.  271  (5  Madd.  38). 

§§  1  Sim.  286.  §§§§  12  R.  R.  553  (14  East,  370). 

I'll  9  Ves.  137.  nil  nil  11  East,  290. 

«:il  5  East,  162.  HfHir  1  Ld.  Raym.  716. 
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Chapman     interest  in  the  copyhold  premises  in  question  to  the  trustees 

pRicKBTT.    named  therein. 

The  testator  appears  to  have  known  the  distinction  between 
freehold,  copyhold,  and  leasehold  property;  for  his  will  begins 
with  the  express  devise  to  his  trustees  of  three  freehold  messuages, 
and  then  gives  direction  as  to  the  rents  and  profits  of  the  same 
messuages,  and  all  other  freeholds  or  leaseholds  that  he  might 
be  possessed  of,  and  lastly  directs  the  division  of  his  said  three 
freehold  messuages,  either  by  sale  or  otherwise,  amongst  his 
children.  Looking,  therefore,  at  the  will  alone,  we  see  no  words 
which  would  comprehend  the  copyhold  within  the  devise  to  the 
trustees,  for  the  word  **  property  "  in  the  will  cannot  be  held  to 
refer  to  real  property  without  doing  violence  to  the  context  of  the 
clause  in  which  that  word  occurs ;  and  when  it  appears  that  the 
testator,  after  making  his  will,  though  how  long  after  is  left 
uncertain,  makes  a  codicil  specifically  disposing  of  his  copyhold, 
it  affords  a  strong  ground  of  inference  that  the  testator  thought 
his  copyhold  property  was  not  included  in  his  will ;  and  it  still 
further  supports  this  construction,  that  the  general  effect  of  the 
disposition  of  the  copyhold  by  the  codicil  is  the  same  as  that  of 
the  freehold  which  had  already  passed  by  the  will,  viz.  that  the 
wife  of  the  testator  should  receive  the  rents  and  profits  during 
[  *6i2  ]  her  *life,  and  after  her  death  a  sale  should  take  place  and  a 
division  be  made  amongst  the  children.  So  that  the  disposition 
of  the  copyhold  made  by  the  codicil  would  appear  to  have  been 
unnecessary,  except  upon  the  supposition  that  the  testator  thought 
he  had  not  disposed  of  it  by  the  will. 

If,  then,  the  copyhold  did  not  pass  by  the  will,  as  we  think  it 
did  not,  so  neither  did  it  pass  to  the  trustees  by  the  codicil ;  for 
they  are  not  named  in  the  codicil  either  expressly  or  by  any 
necessary  implication :  so  that,  upon  the  whole,  there  appears  no 
estate  in  the  trustees  out  of  which  the  relation  between  landlord 
and  tenant  could  be  created,  and  the  cognizances  in  the  name  of 
the  surviving  trustee  do  therefore  altogether  fail. 

The  second  cognizance  depends  on  the  nature  of  the  interest 
which  the  wife  took  under  the  codicil :  and  it  appears  to  us  that 
it  was  the  manifest  intention  of  the  testator,  that  her  interest  in 
the  respective  parts  of  the  copyhold  should  be  co-extensive  with 
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the  leases  which  were  then  in  existence  of  those  respective  parts,     Chapman 

unless  in  the  event  of  her  death  before  the  determination  of  the     prickett. 

respective  leases,  in  which  case  her  interest  was  to  determine 

with  her  life.    And  as  the  case  finds  that  the  lease  which  includes 

the  premises  for  the  rent  of  which  this  distress  was  taken,  expired 

on  the  25th  of  December,  1821,  it  follows  that  the  whole  of  the 

rent  distrained  for  accrued  since  the  time  when  the  wife's  interest 

under  the  codicil  had  expired,  and  consequently  that  there  could 

be  no  holding  by  the  tenant  under  her  personal  representative. 

We  therefore  think,  upon  the  second  cognizance  also,  the 
verdict  must  be  entered  up  for  the  plaintiff;  that  he  did  not  hold 
under  Burton,  as  the  defendant  has  alleged ;  and  that,  upon  the 
whole,  the  verdict  is  to  stand  as  entered  for  the  plaintiff. 

Judgment/or  the  plaintiff. 


CARTER,  Assignee  of  PEER,  a  Baxkrx  pt,  v.  BRETON. 

(6  Bing.  617—622 ;  S.  C.  4  Moore  &  Payne,  424 ;  8  L.  J.  C.  P.  224.) 

After  a  secret  act  of  bankruptcy  by  P.,  defendant  accepted  a  bill  of 
exchange  for  him  for  98/.  at  three  months,  which  P.  paid  to  a  creditor 
standing  by ;  later,  in  the  course  of  the  same  day,  P.  agreed  to  sell 
defendant  four  horses  as  security*  for  70/.  of  the  98/.  The  horses  wei'e 
subsequently  delivered  to  the  defendant,  who  paid  the  98/.  bill  when 
it  became  due : 

Held,  that  the  transaction  was  not  protected  by  the  eighty-second 
section  of  6  Geo.  IV.  c.  16.t 

Trover  by  the  plaintiff,  as  assignee  of  Peer,  for  four  horses. 

At  the  trial  before  Tindal,  Ch.  J.  Middlesex  sittings  after 
Hilary  Term,  it  appeared  that  after  Peer  (a  coach  proprietor) 
had  committed  the  act  of  bankruptcy  on  which  the  commission 
issued,  and  which  act  was  unknown  to  the  defendant,  the  defen- 
dant accepted  a  bill  of  exchange  for  98/.  at  three  months  for 
Peer's  accommodation ;  this  bill  was  immediately  transferred  by 
Peer  to  Bamford,  one  of  his  creditors,  who  carried  it  away. 

After  this  transaction,  but  in  the  course  of  the  same  day.  Peer 
and  the  defendant  had  a  conversation  as  to  security  to  be  given 
to  the  defendant  in  consideration  of  his  acceptance ;  and  it  was 

t  See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  49.— R.  C. 


1830. 
Mat/  24. 

[617] 
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Cabteb  agreed  between  them  that  Peer  "^should  sell  to  the  defendant,  for 
bbeton.  70Z.,  the  four  horses  which  were  the  subject  of  the  present  action. 
[  *6i8  ]  In  order  to  accommodate  Peer,  he  was  permitted  for  a  short  time 
to  continue  to  employ  them  with  his  coach ;  but  they  were  subse- 
quently delivered  to  the  defendant,  who  paid  the  98Z.  bill  when 
it  became  dua  The  commission  was  issued  against  Peer  within 
two  calendar  months  of  the  defendant's  accepting  the  bill  of 
exchange.  The  jury  found  that  there  was  a  hondjide  sale  of  the 
horses,  and  gave  their  verdict  for  the  defendant. 

Spankk,  Serjt.  obtained  a  rule  nisi  for  a  new  trial  on  various 
grounds,  but  the  decision  of  the  Court  turning  exclusively  on  the 
question,  whether  or  not  the  above  transaction  amounted  to  a 
sale  under  the  eighty-second  section  of  6  Geo.  IV^  c.  16,  this 
report  of  the  previous  discussion  is  also  limited  to  that  point. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  «20  ]         TiNDAL,  Ch.  J. : 

One  question  in  this  case,  and  the  only  one  upon  which  it  is 
necessary  to  give  a  decision,  is,  whether  the  transaction  between 
the  bankrupt  and  the  defendant,  under  which  the  delivery  of  the 
horses  was  made,  falls  within  and  is  protected  by  the  eighty- 
second  section  of  the  statute  6  Geo.  lY.  c.  16. 

The  defendant,  at  the  request  of  the  bankrupt,  after  the  com- 
mitting of  a  secret  act  of  bankruptcy,  accepts  a  bill  of  exchange 
for  98Z.  for  the  bankrupt's  accommodation,  which  bill  is  paid  to 
Bamford,  a  creditor  of  the  bankrupt,  who  carries  the  same  away. 
[  621  ]  In  the  course  of  the  same  evening,  but  after  that  transaction  is 

completed,  the  bankrupt  and  the  defendant  have  further  conver- 
sation as  to  the  security  to  be  given  to  the  defendant,  and  it  is 
agreed  between  them  that  the  bankrupt  shall  sell  to  the  defendant 
four  of  his  horses,  being  the  same  horses  for  which  this  action 
of  trover  is  brought,  for  70i.,  being  part  of  the  amount  of  the 
acceptance.  The  horses  are  at  a  subsequent  time  put  into  the 
possession  of  the  defendant,  and  the  bill  for  98Z.  is  paid  by  the 
defendant  when  it  arrives  at  maturity. 

These  are  the  facts  of  the  case.      It  is  contended  by  the 
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defendant,  that  the  transaction  is  protected  by  the  eighty-second  Carter 
section  of  the  statute,  on  the  authority  of  the  two  cases  to  which  breton. 
he  has  referred.  It  is  to  be  observed,  that  in  each  of  these  cases, 
the  transaction  was  that  of  a  direct  distinct  sale  and  payment  of 
the  price ;  and  the  Court  of  King's  Bench  held  the  earlier  case 
to  be  within  the  protection  of  the  1  Jac.  I.  c.  15,  and  the  latter 
within  the  eighty-second  section  of  the  recent  Act,  not  upon  the 
groond  that  the  property  passed  by  the  sale,  but  that  the  payment 
could  not  be  deemed  a  valid  payment  for  any  beneficial  purpose 
to  the  party  paying,  unless  he  was  allowed  to  retain  the  goods  so 
long  as  he  was  kept  out  of  the  money.  In  fact,  no  one  of  the 
Bankrupt  Acts  protects  a  sale  by  the  bankrupt,  as  a  sale,  but 
merely  the  payment  of  the  price. 

Bat  this  case  appears  to  us  not  to  be  so  much  a  sale  of  goods 
with  payment  of  the  price,  as  a  sale  of  goods  with  an  agreement 
to  set  off  the  price  against  a  liability  on  the  part  of  the  bankrupt. 

It  would  be  dangerous  to  extend  the  application  of  the  decided 
cases  so  as  to  give  effect  to  a  set-off  in  consequence  of  a  subse- 
quent sale. 

This  was  an  acceptance  lent  by  the  defendant  for  a  larger  sum, 
without  any  reference  to  the  sale  of  the  horses,  which  was  not 
then  thought  of;  and  whether  at  *a  short  interval  before,  or  at  a  [  ♦r,22  ] 
long  one,  can  make  no  difference  in  the  principle  of  the  decision. 
Treating,  therefore,  the  acceptance  by  the  defendant,  which  was 
afterwards  honoured,  as  an  actual  advance  of  money,  which  is 
the  most  favourable  way  of  considering  it  for  the  defendant,  the 
transaction  amounts  to  no  more  than  a  set-off  of  the  price  of  the 
horses  against  a  by-gone  debt;  which  set-off  is  agreed  upon  after 
a  secret  act  of  bankruptcy  :  and  we  do  not  think  this  can,  in  any 
point  of  view,  be  considered  a  payment  within  the  eighty-second 
section  of  the  Act. 

The  case  seems  to  us  to  come  nearer  that  of  Bishop  v, 
Craicghay,\  cited  by  the  plaintiffs,  than  that  of  Hill  v.  FameU.X 

The  consequence  is,  that  a  new  trial  must  be  had. 

Rule  absolute, 
t  3  B.  &  C.  415.  X  9  B  &  C.  45. 
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1830.  LAFITTE  y.   SLATTER 

June  12. 
(6  Bing.  623—627 ;  S.  C.  4  Moore  &  Payne,  457 ;  8  L.  J.  0.  P.  273.) 

r  623  1 

*-        -'  The  drawer  of  a  dishonoured  bill  is  entitled  to  notice  of  dishonour, 

although  he  knows  the  bill  will  not  be  paid  by  the  acceptor,  provided  he 

has  reason  to  expect  it  will  be  paid  by  another  person,  or  has  a  remedy 

oyer  against  that  person.! 

AcTlbK  by  indorsee  on  a  bill  of  exchange  for  815Z.  16«.  lOd., 
drawn  by  defendant  February  18,  1829,  at  four  months  after 
date,  and  accepted  by  Henry  Tebbs,  payable  at  Messrs.  Bametts 
&  Co.,  Lombard  Street. 

About  a  fortnight  after  the  bill  became  due,  the  defendant 
received  a  letter  from  the  plaintiff's  attorney  demanding  payment, 
but  no  express  notice  of  dishonour  was  ever  given,  and  the 
plaintiff  sought  to  supply  the  omission  by  shewing  that  the 
defendant  had  no  effects  in  the  hands  of  Tebbs,  and  knew  the 
bill  would  not  be  paid  by  him :  as  to  which,  the  evidence  was,  a 
conversation  between  the  defendant  and  Tebbs  in  May,  1829, 
[•624]  when  Tebbs  said  that  he  had  received  no  *  value  for  the  bill; 
that  he  had  not  the  means  of  taking  it  up ;  and  that  he  was  a 
ruined  man,  in  consequence  of  the  conduct  of  one  Rose,  who  had 
got  him  to  accept  the  bill.  The  defendant  expressed  surprise, 
saying  Bose  had  told  him  that  Tebbs  was  indebted  to  him,  Bose. 
Tebbs  denied  the  existence  of  any  such  debt :  but  it  was  explained 
to  him  that  the  defendant  was  not  the  person  to  pay  the  bill,  he 
having  reason  to  expect  that  Bose  would  provide  funds  for  the 
payment,  and  that  at  all  events,  if  Bose  did  not  pay,  the  defen- 
dant would  have  a  remedy  over  against  Bose. 

Tebbs  and  the  defendant  had  never  had  any  transactions 
together,  but  it  came  out  that  Bose  owed  the  defendant  1,OOOZ. 

A  verdict  having  been  found  for  the  plaintiff,  at  the  trial 
before  Tindal,  Ch.  J.,  London  sittings  after  Michaelmas  Term 
last,  with  leave  for  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit. 

Wilde^  Serjt.  moved  accordingly.     *     »     * 

[  625  ]  Taddy,  Serjt.  shewed  cause.     *     *     * 

t  See  Bills  of  Exchange  Act,  1882,  s.  50  (2).— B.  C. 
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TiNDAL,  Ch.  J. :  Lapitte 

V. 

Bickerdike  v.  Bollman\  has  always  been  considered  as  an  ex-  Slatteb. 
cepted  case ;  and  perhaps  it  applies  only  where  the  bill  has  been  [  ^^6  ] 
accepted  for  the  accommodation  of  the  drawer,  who,  in  such  case, 
if  he  knew  that  the  acceptor  had  no  assets,  can  incur  no  damage 
from  want  of  notice.  The  principle  of  that  case,  therefore,  is  not  to 
be  extended.  And  in  many  other  decisions,  particularly  in  liucker 
Y.  HiUier,l  it  has  been  laid  down,  that  the  drawer  is  entitled  to 
notice  if  he  have  reasonable  ground  to  expect  the  bill  will  be  paid, 
although  he  have  no  assets  in  the  acceptor's  hands. 

The  question,  therefore,  is,  whether  as  the  evidence  stands  in 
this  case,  the  drawer  had  reasonable  grounds  ♦to  expect  that  the  [  •627  ] 
acceptor  or  some  one  else  would  pay  the  bill,  although  the  drawer 
had  no  assets  in  the  acceptor's  hands;  and  when  we  find  the 
acceptor  saying  he  had  not  the  means  of  paying  the  bill  in 
consequence  of  Hose's  misconduct,  it  seems  to  have  been  under- 
stood that  Rose  was  the  person  who  was  to  take  up  the  bill.  And, 
as  Bose  owed  the  drawer  1,000Z.,  he  had  occasion  to  watch  the 
proceedings  of  Bose  as  well  as  of  the  acceptor,  and  so  was  exposed 
to  injury  by  the  want  of  notice. 

Pabk,  J.  was  absent  at  chambers,  but  his  concurrence  in  the 
judgment  was  stated  by  the  Chief  Justice. 

BOSANQUBT,  J.  :§ 

The  general  rule  is,  that  the  drawer  is  entitled  to  notice  of  the 

dishonour  of  the  bill,  and  Bickerdike  v.  Bollman  is  an  accepted 

case,  the  principle  of  which  is  not  to  be  extended.     In  the  case  of 

an  accommodation  bill,  the  drawer  has  no  reason  to  expect  the 

bill  will  be  paid  unless  he  pays  it  himself ;  but  in  other  cases  it 

is  established,  that  the  drawer  is  entitled  to  notice  if  he  have  a 

reasonable  expectation  that  the  bill  be  paid.     It  is  manifest  here 

that  the  drawer  lent  his  name  in  the  expectation  that  Bose  would 

provide  for  the  bill ;  he  was,  therefore,  entitled  to  notice  of  its 

dishonour. 

Rule  absolute. 

t  1  R.  B.  242  (1  T.  B.  405).  not  having  been  present  during  the 

J  14  E.  R.  278  (16  East,  43).  argument  on  the  part  of  the  plaintiff. 

§  G.VSELEE,  J.  delivered  no  opinion, 
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1830.  EASTERBY  v.  SAMPSON  and  Another. 

HreZqu^  (^  ^^S*  644—653 ;  S.  C.  4  Moore  &  Payne,  601 ;  1  Cr.  &  J.  105.) 

'  [The  case  will  be  found  reported  under  the  name  of  Sampson 

[  644  ]       y^  Easterhy,  from  the  report  in   the  K.  B.  in  9  B.  &  C,  in 
88  R.  R.] 


'    18.S0.  WILLIAMS  V.  PAUL.t 

Junr  19. 
(6  Bing.  653—655 ;  S.  C.  4  Moore  &  Payne,  532  ;  8  L.  J.  G.  P.  280.) 

L        -I  The  defendant  kept  a  heifer  which  he  had  bought  of  a  drover  on 

Sunday,  and  afterwards  made  a  promise  to  pay  for : 

Held,  that  having  kept  the  beast  he  was  liable,  at  all  events,  on  the 
quantum  meruit,  notwithstanding  the  contract  made  on  Sunday. 

The  plaintiflF's  drover  being  on  a  journey  from  Sussex  to  Wales 
with  sundry  beasts  belonging  to  his  master,  sold  three  cows  and 
a  heifer  to  the  defendant,  in  order  to  procure  funds  to  proceed  on 
his  journey.  The  bargain  was  made,  and  the  price  (to  be  paid  in 
three  months)  agreed  on,  on  a  Saturday  evening,  subject  to  the 
defendant's  approval  of  the  beasts  upon  inspection  the  next 
morning.  Accordingly,  on  Sunday  the  defendant  inspected  and 
approved  the  beasts.  The  drover  proceeded  on  his  journey, 
leaving  behind  the  three  cows,  and  a  heifer,  which  the  defendant 
alleged  was  not  the  one  he  had  chosen,  and  ultimately  refused  to 
pay  for ;  but  the  four  beasts  remained  with  him.  Some  time 
afterwards  the  defendant,  being  applied  to  by  the  drover  for  the 
price,  said  he  would  settle  when  the  time  agreed  on  was  up. 

The  heifer,  however,  remaining  unpaid  for,  this  action  was 
commenced  for  the  price.  Bayley,  J.,  before  whom  the  cause 
[  •664  ]  was  tried,  thought  the  defendant  having  kept  *the  beast,  and 
subsequently  promised  to  pay,  was  liable  for  the  value  upon  a 
quantum  meruit,  though  not  for  the  price  agreed  on  by  the  bargain 
completed  on  Sunday. 
A  verdict  having  been  found  for  the  plaintiff, 

t  The  principle  of  this  case  has  in  5  M.  &  W.  702).    And  see  Smrft^ 

been  questioned  by  Parke,  B.  in  v.  Jtfor^n,  4  M.&  W.  270,  281.    But 

Simpson  v.  Nicholh,  3  M.  &  W.  244  the  case  has  been  followed  in  some 

(as  coiTected  by  the  subsequent  report  of  the  American  State  Courts. — B.  C. 
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Andrews,  Serjt.  obtained  a  rule  nisi  to  set  it  aside  and  enter     Williams 
a  nonsuit,  on  the  ground   that  the  contract  was  void  under        paul. 
29  Car.  II.  c.  7,  being  a  contract  made  in  the  plaintiff's  ordinary 
vocation,  and  completed  on  Sunday. 

Bompds,  Serjt.  shewed  cause : 

This  contract  was  made  on  Saturday,  and  the  mere  inspection 
of  the  cattle  on  Sunday  did  not  render  it  void,  otherwise  the 
statute  would  become  the  instrument  of  gross  injustice  if  the 
defendant  be  permitted  to  keep  the  beast  without  paying  for  it. 
But,  at  all  events,  the  defendant  having  retained  the  beast,  and 
having  afterwards  promised  to  pay  for  it,  is  liable  upon  the  new 
promise.  In  Bloxsome  v.  Williavis,f  FenneU  v.  liidler,  I  and  Smith 
V.  Sparrow,^  the  contract  was  clearly  made  on  Sunday,  and  there 
was  no  subsequent  promise. 

Andretcs  ; 

This  falls  within  the  principle  of  all  the  preceding  cases,  and  if 
the  defendant  be  held  liable  on  a  quantum  meruit  because  he 
retains  the  beast,  a  mode  is  pointed  out  by  which  the  statute  may 
be  eluded  in  all  cases. 

Park,  J. :  ;i 

I  should  be  sorry  to  be  supposed  to  recede  from  the  cases 
decided  on  this  point,  and  the  principle  established  to  enforce  the 
observance  of  the  Lord's  day,  which  tends  so  eminently  to  the 
advantage  *of  society,  since  no  laws  can  be  of  avail  except  in  so       [  •«J55  ] 
far  as  they  are  founded  on  religion. 

I  think  that  the  contract  in  this  case  was  made  on  Sunday, 
because  the  bargain  on  Saturday  was  incomplete,  and  came  to 
no  conclusion  till  the  defendant  had  inspected  the  cattle  on 
Sunday. 

However,  we  hold  the  defendant  liable  on  the  ground  taken  by 
the  learned  Judge  at  the  trial,  although  we  regret  to  be  obliged 
to  come  to  this  conclusion,  because  it  may  have  a  tendency  to 

+  27  R.  R.  337  (3  B.  &  C.  232).  §  29  R.  R.  514  (4  Bing.  84). 

:  29  R.  R.  278  (5  B.  &  C.  406;.  ||  Tindal,  Ch.  J.  was  absent. 
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Williams     defeat  the  statute.    But  here  it  appears  that  the  defendant  not 
Paul.        only  retained  the  animal,  but  made  a  new  promise  to  pay  sub- 
sequently to  the  Sunday,  and  his  present  refusal  is  not  consistent 
with  the  practice  of  a  very  sincere  Christian. 

Gasblee,  J. : 

I  am  of  opinion  that  this  contract  was  made  on  Sunday,  but 
what  passed  afterwards  is  sufficient  to  sustain  the  verdict.  The 
subsequent  promise  was  sufficient  on  the  quantum  meruit,  or  as  a 
ratification  of  the  agreement  of  Saturday. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion,  and  think  the  ground  taken  by  the 

learned  Judge  at  the  trial  correct.     The  original  contract  was  on 

Sunday;  but  the  thiAg  sold  was  left   in  the  possession  of  the 

defendant.     Some  time  afterwards  he  promised  to  pay  ;  and  the 

jury  having  found  the  value,  there  is  no  ground  for  impeaching 

the  verdict. 

Rule  discharged. 


1830.        ADAMS  V.  GIBNEY,  sued  with  ELIZABETH  MARIA 
juHeii,  PEYTON,  ExECUTOE   OF  J.  E.  PEYTON.t 

^  ^^^  ^  (6  Bing.  656—668 ;  S.  C.  4  Moore  &  Payne,  491 ;  8  L.  J.  C.  P.  243.) 

A  tenant  for  life,  remainder  over,  by  indenture  demises  to  lessee,  his 
executors,  &c.,  for  fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment.  The  lessee  is  evicted  by  the  i*emainder-man  after  the  death 
of  the  tenant  for  life,  and  before  the  expiration  of  the  fifteen  years : 
Held,  that  the  lessee  cannot  maintain  covenant  against  the  executor  of 
the  tenant  for  life. 

The  declaration  stated,  that,  on  the  20th  of  November,  1821,  by 
indenture  between  J,  E.  Peyton  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  after  reciting  that  the  plaintiff  had  agreed  with 
J.  E.  Peyton  for  a  lease  of  Wakehurst  Park  for  the  term  of  fifteen 
years  from  March  then  last  past,  subject  to  the  covenants  therein- 
[  •657  ]  after  *contained,  it  was  witnessed,  that  for  and  in  consideration 
of  the  rent,  covenants,  and  agreements  thereinafter  contained, 

t  Cited  and  followed  in  the  judg-  64  L.  J.  Q.  13.  411,  415;  afiirmed  in 
ment  of  Lord  Eussell,  Ch.  J.  in  C.  A.  *9o,  2  Q.  B.  610,  617,  64  L.  J.. 
Baynes  v.  Llot/d,  '95,  1  Q.  B,  820, 826,      Q.  B.  787.— E.  C, 
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h  R.  Peyton  had  demised  certain  premises  to  the  plaintiff,  con-  Adamb 
taining  500  acres,  &c.  (subject  to  certain  exceptions  and  reserva-  gibnbt. 
tions;)  Habendum  from  the  25th  of  March,  1821,  for  fifteen 
years  at  the  rent  of  40Z.  per  annum,  clear  of  all  taxes  except 
poors*  rates ;  which  poors'  rates  were  to  be  paid  by  J.  R.  Peyton, 
his  executors,  or  administrators,  or  such  other  person  or  persons 
as  should  for  the  time  being  be  entitled  to  the  reversion  and 
inheritance  of  the  said  premises ; 

And  the  plaintiff  for  himself,  his  executors,  administrators, 
and  assigns,  did  thereby  covenant,  promise,  and  agree  to  and 
with  the  said  J.  B.  Peyton,  and  to  and  with  all  and  every  such 
person  and  persons  as  should  for  the  time  being  be  entitled  to 
the  reversion  and  inheritance  of  the  said  premises,  or  any  part 
thereof,  in  manner  and  form  following ;  that  is  to  say,  that  the 
plaintiff,  his  executors,  administrators,  or  assigns  should  and 
would  from  time  to  time,  and  at  all  times  during  the  continuance 
of  the  term  thereby  demised,  well  and  truly  pay,  or  cause  to  be 
imi  unto  the  said  J.  B.  Peyton,  his  heirs,  executors,  or  adminis- 
trators, or  to  such  other  person  or  persons  as  aforesaid,  the  said 
yearly  rent  of  40Z.  of  lawful  current  money  as  aforesaid  upon  the 
several  days  and  times,  and  in  the  manner  thereinbefore  men- 
tioned :  he  also  covenanted  not  to  cut  down,  lop,  top,  stub  up,  or 
destroy  any  of  the  trees  thereinbefore  excepted,  or  else  to  pay  the 
sum  of  201.  per  load  for  trees  so  lopped,  &c.  to  the  said  J.  B. 
Peyton,  or  such  person  or  persons  as  aforesaid  :  a  new  fence  was 
to  be  made  all  roimd  the  park,  at  the  joint  expense  of  both  lessor 
and  tenant ;  and  J.  B.  Peyton  was  to  put  the  messuage  on  the 
premises  into  good  and  tenantable  repair  :  the  said  fence,  building, 
and  messuage  was  to  be  thenceforth  kept  in  *repair  by  the  [  •ess  ] 
plaintiff,  and  J.  B.  Peyton  was  to  provide  thirty  new  rabbit 
hatches  for  the  use  of  the  plaintiff :  and  it  was  covenanted  that 
it  should  and  might  be  lawful  for  the  plaintiff,  his  executors, 
administrators,  or  assigns,  at  any  time  or  times  during  the 
continuance  of  the  term  thereby  demised,  to  cut  down  the  under- 
wood that  might  be  standing  and  growing  on  the  demised 
promises,  at  such  age  as  he  or  they  should  think  fit,  and  take 
and  carry  away  the  same  for  his  and  their  own  use  and  benefit ; 
and  also  that  he,  the  said  J.  B.  Peyton,  his  heirs,  executors,  or 

33—2 
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Adams  administrators,  or  such  other  person  or  persons  as  aforesaid, 
GiBNEY.  should  and  would,  at  the  end,  expiration,  or  other  sooner  deter- 
mination of  the  said  demise  and  lease,  pay  the  plaintiff,  his 
executors,  administrators  or  assigns,  for  the  underwood  then 
standing  and  growing  on  the  demised  premises  down  to  the  stem, 
and  also  for  the  stock  of  rabbits  that  might  then  be  thereon,  as 
the  same  should  be  valued  and  appraised  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  and  in  case  they  could 
not  agree,  by  a  third  person  to  be  appointed  by  them  for  an 
umpire,  whose  valuation  and  appraisement  should  be  final  and 
conclusive,  and  the  amount  thereof  be  paid  by  the  said  J.  B.  Peyton, 
his  heirs,  executors,  or  administrators  to  the  plaintiff,  his  executors, 
administrators,  or  assigns. 

The  plaintiff  entered  the  20th  of  November,  1821,  and  averred, 
that  he  well  and  truly  performed  all  things  on  his  part  contained 
in  the  said  indenture. 

Breach — That  before  and  at  the  time  of  the  making  the  said 
indenture,  and  from  thence  until  and  at  the  time  of  the  death  of 
the  said  J.  E.  Peyton,  he,  the  said  J.  E.  Peyton  was  only  seised 
of  the  demised  premises  in  his  demesne  as  of  freehold  for  the 
term  of  his  natural  life,  and  was  not  by  law  empowered,  autho- 
rized, or  entitled  to  grant  or  demise  to  the  plaintiff  the  demised 
[  *659  ]  ^premises  for  the  said  term  of  fifteen  years  in  manner  aforesaid, 
or  for  any  period  beyond  the  term  of  the  life  of  the  said 
J.  B.  Peyton,  so  as  to  bind  the  person  entitled  to  the  freehold  of 
the  demised  premises,  upon  the  death  of  the  said  J.  B.  Peyton, 
or  to  render  such  term  and  lease  obligatory  upon  such  person : 
that  whilst  the  plaintiff  was  possessed  of  the  said  term  by  the 
said  indenture  granted,  to  wit,  on  the  1st  of  April,  1825,  the  said 
J.  B.  Peyton  died,  to  wit,  at,  &c.  and  thereupon  the  said  term 
ended  and  was  determined  and  became  void,  and  one  Joseph 
John  Wakehurst  Peyton  then  and  there  became  and  was  entitled 
to  the  freehold  and  inheritance  of  the  demised  premises  and  the 
possession  thereof,  and  laid  claim  to  and  demanded  of  the  plaintiff 
the  immediate  possession  of  the  said  premises  in  breach  of  the 
said  indenture:  that  thereupon,  afterwards,  to  wit,  in  Trinity 
Term  in  the  seventh  year  of  the  reign  of  our  lord  the  now  King, 
a  certain  action  of  ejectment  was  commenced  and  prosecuted  by 
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and  on  the  behalf  of  the  said  J.  J.  W.  Peyton,  wherein  John  Doe  adamb 
was  the  nominal  plaintiff,  against  the  said  now  plaintiff  Thomas  gibnbt. 
Adams,  for  the  recovery  of  the  possession  of  the  premises  so 
demised  by  the  said  indenture :  That,  on  the  2nd  of  December, 
1826,  notice  was  given  to  J.  E.  Peyton's  executors  that  the  now 
plaintiff  would  hold  them  responsible  for  all  damages,  costs, 
losses,  or  expenses  he  might  sustain  or  incur  by  reason  of  the 
said  action,  in  the  event  of  the  plaintiff  therein  succeeding  in  such 
action,  or  the  said  Thomas  being  interrupted  in  the  possession  or 
enjoyment  of  the  said  tenements,  or  any  part  thereof,  or  evicted 
therefrom  during  the  remainder  of  the  said  term  of  fifteen  years 
under  or  by  virtue  of  the  said  ejectment,  or  by  reason  of  any 
defect  of  title  or  inability  of  the  said  J.  B.  Peyton  to  grant  the 
said  lease  to  the  said  Thomas  as  aforesaid  :  that  the  defendants 
refused  to  ^settle  such  action  of  ejectment :  that  the  now  plaintiff  [  *660  ] 
accordingly  defended  the  said  action,  being  ignorant  whether 
J.  J.  W.  Peyton  had  or  not  full  right  and  title  to  the  premises : 
that  in  Easter  Term,  1827,  judgment  was  recovered  in  the  said 
action  of  ejectment ;  whereupon  the  now  plaintiff  was  forced  to 
dehver,  and  did  deliver  up  the  possession  of  the  premises  to 
J.  J.  W.  Peyton :  that  the  now  plaintiff  sustained  damage  thereby 
for  loss  of  the  enjoyment  of  the  premises,  and  also  did,  on  the 
26th  May,  1827,  pay  the  damages  and  costs  sustained  in  the  said 
action  of  ejectment,  amounting  to  the  sum  of  189Z. ;  also  his  own 
costs  of  defending  the  said  action :  that  in  Hilary  Term,  1828, 
an  action  of  trespass  was  brought  by  J.  J.  W.  Peyton  for  mesne 
profits,  and  on  the  22nd  February,  1828,  the  now  plaintiff  gave 
the  now  defendants,  as  executrix  and  executors,  notice  of  such 
action:  that  in  Hilary  Term,  1829,  the  costs  and  damages 
recovered  in  the  last-mentioned  action  were  477Z.,  and  that  the 
now  plaintiff's  own  costs  incurred  in  the  said  last-mentioned 
action  were  200Z. :  that  on  the  15th  February,  1827,  a  bill  in 
Chancery  was  filed  by  J.  J.  W.  Peyton  to  restrain  the  commission 
of  waste,  and  an  injunction  obtained ;  and  that  plaintiff  was 
hindered  and  prevented  from  cutting  the  underwood  by  reason  of 
the  lease  being  determined. 

Second  breach, — That  there  was  a^  large  quantity  of  underwood 
and  stock  of  rabbits  on  the  premises,  which  underwood  and 
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Adamb       rabbits  the  now  plamti£f  resigned  on  the  premises ;  and  that  he 
GiBNKY.      was  always  ready  to  appoint  a  proper  person  to  value  the  under- 
wood and  rabbits,  and  on  the  2nd  December,  1826,  gave  notice 
to  that  effect,  but  that  defendant  refused  to  concur. 

There  were  various  pleas,  which  the  plaintiff  replied  to ;  and 
[•661]       the  defendant  having  demurred  to  the  replication,  ♦upon  the 
argument,  in  Easter  Term,  excepted  to  the  sufl&ciency  of  the  above 
declaration. 

Scriven,  Serjt.  in  support  of  the  demurrer  : 

The  action  does  not  lie.  Where  there  is  no  express  covenant 
for  quiet  enjoyment,  a  covenant  to  that  effect  may  in  general  be 
implied  from  the  lessor's  taking  on  himself  to  demise :  Nokes's 
case:!  and  the  lessee,  or  his  representatives,  will  be  liable  on 
such  a  covenant,  if  it  be  violated  during  the  term  by  himself  or 
persons  claiming  through  him  :  Stile  v.  Herring;  J  or  if  he  have 
no  title,  and  the  lessee  cannot  lawfully  enter.  But  if  he  have 
title  to  d6mise§  in  the  first  instance,  although  the  term  be  liable  to 
be  determined  on  an  event  over  which  the  lessor  has  no  control, 
the  word  "  demise "  will  not  amount  to  a  covenant  for  quiet 
enjoyment  absolutely,  but  merely  to  a  warranty  that  the  lessee 
shall  enjoy  the  term  as  far  as  concerns  the  lessor  and  persons 
claiming  through  him,  and  independently  of  the  collateral  event 
over  which  the  lessor  has  no  control.  If  the  lessee  require  an 
indemnity  against  such  collateral  event,  he  must  insist  on  an 
express  covenant  for  quiet  enjoyment. 

The  covenant  in  law,  giving  a  right  to  damages  for  eviction, 
ceased  with  the  estate  which  passed  by  the  demise,  and  deter- 
mined with  the  death  of  the  lessor. 

In  Sivan  v.  Searle8,\\  it  was  expressly  decided  that  this  action 
is  not  maintainable  against  the  representatives  of  the  lessor,  if 
the  term  ends  by  a  collateral  determination ;  ex.  gr.,  his  death  ; 
or  against  himself,  if  it  ends  by  the  death  of  a  cestui  que  vie, 
before  eviction. 

In  Stile  V.  Hennng,  and  the  cases  which  decide  that  the  action 

t  4  Co.  Eep.  81.  obvious  error. — F.  P. 

t  Cro.  Jac.  73;  1  Roll.  Abr.  520.  ||  Dyer,    257    b;    1    Leon.    179; 

§  The  report  has  "devise"  by  an      Owen,  105. 
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is  mamtainable  where  there  is  not  any  right  in  the  lessor  to       Adams 
make  any  demise,  and  the  lessee  does  *not  and  cannot  lawfully      gibney. 
enter,  the  estate  has  not,  by  law,  any  collateral  determination.       [  *062  ] 
It  is  by  law  a  lease  between  the  parties  for  certain  years  abso- 
lutely, and  an  eviction  at  any  time  during  those  years  is  a  breach 
of  the  covenant,  because  it  is  an  eviction  while  the  term  is,  as 
between  the  parties,  continuing.    But  in  the  present  case,  as  in 
Swan  V.  SearUs,  and  in  Bragg  v.  Wiseinariyf  the  lease  has  in 
point  of  law  a  collateral  determination ;   the  term  ceases  by 
death,  and  with  the  term  ceases  the  covenant  or  warranty  for 
enjoyment,  which  the  law  raises  from  the  word  "  demise." 

As  the  lessee  is  by  the  determination  of  the  lease  discharged 
from  the  payment  of  rent  and  other  services,  so  the  lessor  is,  by 
the  collateral  determination,  discharged  from  his  warranty  or 
covenant  for  quiet  enjoyment.  The  rights  and  remedies  are 
reciprocal.  In  Owen,  105,  one  of  the  reasons  assigned  against  the 
claim  of  the  lessee  is,  that  the  lessee  is  not  termor  at  the  time  of 
the  disturbance,  in  effect,  because  his  estate  is  determined  before 
the  disturbance,  by  the  death  of  the  tenant  for  life,  &c. 

The  same  principle  is  established  in  Hyde  v.  The  Canons  of 
Windsor;  I  is  recognized  in  Sheppard's  Touchstone,  165,  178, 
and  the  following  authorities  :  Fitz.  N.  B.  145,  146,  and  note ; 
Year  Book,  82  Hen.  VI.,  fol.  82 ;  Com.  Dig.  Gov.  (F) ;  Bac. 
Abr.  Leases,  Covenant  (E) ;  Vin.  Abr.  Cov.  (D) ;  2  Bl.  Com.  804 ; 
Cheiny  v.  Langley,%  Andrews's  case,i|  Procter  v.  JohnsonS,  The 
passage  in  Co.  Lit.  389  a,  which  states  that  there  can  be  no 
warranty  of  chattels,  real  or  personal,  seems  to  conflict  with  the 
other  authorities,  but  is  clearly  outweighed  by  them. 

Bompas,  Serjt.  contra  :  [  663  ] 

First,  a  covenant  and  not  a  mere  warranty  is  to  be  implied  from 
the  word  "  demise  " ;  and,  secondly,  an  express  covenant  for  quiet 
enjoyment  may  be  collected  from  the  whole  of  this  contract. 

A  warranty  doth  not  extend  to  any  lease,  though  it  be  for 
many  thousand  years,  or  any  other  chattel,  but  only  to  freehold 

t  1  Brownl.  22.  ||  2  Leon.  104 ;  Cro.  El.  214. 

t  Cro.  El.  553.  1]  2  Brownl.  213. 

S  1  Leon.  179;  Cro.  El.  157. 
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ADAMR  or  inheritances  :  Co.  Lit.  889  a.  And  a  covenant  is  not  confined 
GiBNKY.  to  any  technical  form  of  expression ;  it  results  from  the  whole 
object  of  the  contract  between  the  parties  :  Com.  Dig.  Cov.  (A)  2, 
Holder  v.  Taylor ;  +  and  when  the  lessor  here  says  he  has 
demised,  the  expression  implies  that  he  has  the  power  to  do  so, 
and  to  secure  to  the  lessee  an  enjoyment  co-extensive  with  the 
term :  otherwise  he  imposes  on  the  lessee,  and  obtains  a  con- 
sideration for  that  which  he  cannot  make  good. 

In  Burnett  v.  Lynch, I  Littledalb,  J.  says,  "An  action  of 
covenant  will  lie  by  the  lessee  against  the  lessor  upon  the  word 
'  demise '  in  the  lease ;  that  word  imports  a  covenant  in  law  on 
the  part  of  the  lessor  that  he  has  good  title,  and  that  the  lessee 
shall  quietly  enjoy  during  the  term ;  and,  therefore,  if  the  lessee 
be  ousted  during  the  term,  an  action  of  covenant  will  lie  by  him 
against  the  lessor."  And  in  Iggvlden  v.  May,%  Eldon,  C.  says, 
"  There  is  a  covenant  for  quiet  enjoyment  under  the  words 
*  granted  and  demised : '  a  covenant  for  payment  of  rent  under 
the  words  *  yielding  and  paying : '  and  other  covenants  under 
other  general  words  in  this  lease.  In  a  court  of  law,  generally, 
the  construction  ought  to  be  as  to  both  the  express  and  implied 
covenants  :  more  peculiarly,  where  there  is  but  one  express 
covenant ;  and  upon  the  ordinary  sense,  it  is  supposed  to  mean 
[  *664  ]  express  ^covenants  only.  It  was  settled  so  long  ago  as  the  time 
of  Siderfin,  that  where  a  bond  is  given,  generally  for  performance 
of  covenants  in  a  lease,  it  extends  to  protect  breaches  of  implied, 
as  well  as  express,  covenants ;  and  if  rent  is  not  paid,  or  there  is 
an  eviction,  the  bond  is  forfeited  for  breach  of  the  two  implied 
covenants  I  have  mentioned." 

All  the  cases  referred  to  in  support  of  the  demurrer  rest  on 
Cheiny  v.  Langley,  which  is  no  authority  for  the  propositions  to 
which  the  subsequent  decisions  have  extended;  for  in  Cheiny 
V.  Langley  the  defendant  only  sold  his  interest,  such  as  it  was, 
without  assuming  to  convey  any  other  definite  interest  to  the 
purchaser.  Bragg  v.  Wiseman^  therefore,  cannot  be  law,  if  it 
rest  for  support  solely  on  Cheiny  v.  Langley,  In  Swan  v.  Searhs, 
as  appears  from  the  pleadings   set  out  in  Bendloe,  138,   the 

t  Hob.  12.  §  9  Ves.  325. 

X  29  E.  R.  at  p.  350  (5  B.  &  C.  609). 
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action  was  broaght,  not  for  damages,  but  for  the  term  itself,  Adams 
which  having  been  determined,  could  not  be  recovered :  and  that  oibney. 
case  has  been  doubted :  Vin.  Abr.  Covenant  (D) ;  Wentw.  Exe- 
cutor, 126 ;  Roll.  Abr.  82  a.  In  Andretvs's  case,  and  Procter 
V.  Johnson,  the  action  was  also  brought  to  recover  the  term. 
And  the  passage  in  Fitz.  N.  B.  145,  146,  may  be  explained  by 
distributing  the  covenant  according  to  the  subject  matter  to 
which  it  applies,  reddeiido  sincfula  singulis. 

But,  secondly,  here  is  a  recital  of  an  agreement  for  a  lease 
for  fifteen  years,  and  that  agreement  amounts  to  a  covenant 
sufficiently  express  to  support  this  action.  In  order  to  ascertain 
the  covenants  to  which  the  parties  have  rendered  themselves 
liable,  the  recital  in  an  indenture  is  as  operative  as  any  other 
part :  8  Keble,  465  ; 

(Park,  J. :  Lord  Kenyon  reprimanded  me  when  I  was  at  the 
Bar  for  citing  Keble.) 

Severn  v.  Gierke  A 

Scriven  :  [  666  ] 

A  recital  in  a  deed  containing  express  covenants  cannot  be  set 

up  as  an  express  covenant  in  itself,  contrary  to  the  intention  to 

be  collected  from  the  operative  part  of  the  deed ;  and  therefore 

it  comes  round  to  the  same  question,  whether  a  covenant  for 

quiet  enjoyment  can  in  this  case  be  implied  from  the  word 

*' demise."     Holder  v.  Taylor  does  not  apply,  for  the  action  was 

brought  in  respect  of  a  disturbance  by  the  covenantor  himself. 

And  the  dicta  which  have  been  cited  are  applicable  only  to  cases 

of  that  description.     There  is  no  hardship  in  the  present  case, 

for  the  lessee  is  discharged  from  his  obligations  under  the  lease, 

and  it  was  his  business  to  have  exacted  an  express  covenant,  if  he 

proposed  an  indemnity  for  the  loss  of  any  portion  of  the  fifteen 

years.     Caveat  emptor.     He  could  scarcely,  however,  have  been 

ignorant  of  his  situation,  for  his  covenants  are  not  with  the 

lessor,  his  heirs  and  executors,  but  with  the  party  interested  for 

the  time  being. 

Cur.  adv.  vnlt. 
t  1  Leon.  122, 
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Adamb       Tindal,  Ch.  J. : 
r. 

GiBNEY.  The  question  in  this  case  arises  upon   a  demurrer  to  the 

replication  to  one  of  the  pleas  of  the  defendant,  which  plea  is 
pleaded  to  the  breach  of  covenant  firstly  assigned  in  the  declara- 
tion, that  is,  to  a  breach  of  covenant  for  quiet  enjoyment ;  and 
as  the  defendant  insists  that  it  appears  on  the  record  that  no 
action  is  maintainable  against  him  as  executor  on  such  supposed 
breach,  it  becomes  unnecessary  to  consider  any  of  the  pleadings 
subsequent  to  the  declaration. 

The  question,  therefore,  becomes  this  :  tenant  for  life,  remain- 
der over,  by  indenture  demises  to  the  lessee,  his  executors,  &c., 
for  the  term  of  fifteen  years,  without  any  express  covenant  for 
quiet  enjoyment;  the  lessee  is  evicted  by  the  remainder-man, 
after  the  death  of  tenant  for  life,  but  before  the  expiration  of  the 
[  's^e  ]  fifteen  years :  *whether  the  lessee  can  maintain  an  action  of 
covenant  against  the  executor  of  tenant  for  life  in  respect  of  such 
eviction  ? 

That  the  word  '^  demise  "  in  a  lease  for  years  imports  and 
makes  a  covenant  in  law  for  quiet  enjoyment  by  the  lessee,  at 
least  during  the  continuance  of  the  estate  out  of  which  the  lease 
is  granted,  is  clear  from  all  the  authorities,  and  is  admitted  by 
the  defendant ;  but  it  is  contended  on  his  part,  that  such  implied 
covenant  ceases  with  his  estate,  as  well  upon  the  ground  that  it 
is  rather  in  the  nature  of  an  implied  warranty  than  an  implied 
covenant,  as  upon  the  direct  authority  of  decided  cases. 

If  it  had  been  necessary  to  determine  this  case  upon  the 
ground  of  distinction  above  referred  to,  considerable  doubt  would 
be  thrown  upon  such  distinction  in  the  case  of  a  chattel  real,  by 
the  authority  of  Co.  Lit.  889  a,  where  it  is  laid  down  "  That  a 
warranty  cannot  be  annexed  to  chattels  real  or  personal,  but 
if  a  man  warrant  them,  the  party  shall  have  covenant."  We 
think,  however,  it  is  sufficient  to  say,  that  the  cases  which  have 
been  decided  on  the  precise  point  now  raised,  are  too  strong  to 
get  over.  Such  is  the  case  in  Dyer,  257  a,  determined  in  Michael- 
mas Term,  8  and  9  Eliz.  The  lease  in  that  case,  as  in  the 
present,  was  by  indenture  made  by  tenant  for  life,  by  the  word 
"  demise."  The  ouster  in  that  case,  as  in  this,  was  by  the 
remainder-man  after  the  death  of  the  tenant  for  life,  and  before 
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the  efflnxion  of  the  term.     The  action  in  that  case  also,  as  in       Adams 
this,  was  an  action  against  the  executors  of  the  lessor,  to  recover      qibney. 
damages  for  the  breach  of  covenant.     (See  the  form  of  the 
declaration  in  Bendloe's  Bep.  150.)     And  after  two  arguments  it 
\ras  held  in  that  case  by  three  of  the  justices,  '*  That  the  executors 
should  not  be  charged  by  this  covenant  in  law — because  the 
covenant  *in   law  ends  and  determines   with   the  estate  and      [  *^^  ] 
interest  of  the  lessor; "  also,  ''  That  no  cause  of  action  is  given 
against  the  testator  in  his  lifetime."    And,  although  one  of  the 
justices  differed  from  the  rest,  yet  he  admitted,  if  the  lease  had 
been  by  deed-poll  instead  of  by  indenture,  he  should  have  agreed 
with  his  companions :  a  distinction  which  is  not  assented  to  by 
the  learned  reporter. 

The  same  principle  is  laid  down  in  Hyde  v.  The  Canons  of 
Windsor,  and  in  the  case  of  Bragg  v.  Wiseman,  where  covenant 
is  brought  against  the  executor  of  the  husband  upon  a  lease  by 
husband  and  wife,  and  it  is  laid  down  **  That  a  covenant  in  law 
shall  not  be  extended  to  make  one  do  more  than  he  can,  which 
was  to  warrant  it  as  long  as  he  lived,  and  no  longer." 

Unless,  therefore,  some  very  strong  and  insuperable  objection 
had  been  raised  to  the  principle  of  those  decisions,  which  has  not 
been  done  in  the  present  case,  we  think  it  safer  to  adhere  to 
them,  the  doctrine  of  which  appears  to  have  been  adopted  in 
books  of  high  authority ;  amongst  others  see  Sheppard's  Touch- 
stone, 160,  and  Com.  Dig.  Covenant  (G).  And  no  injustice  can  be 
occasioned  to  the  lessee  by  this  decision,  who  must  have  known, 
from  the  form  of  the  reservation  in  the  lease,  that  his  lessor  was 
no  more  than  a  tenant  for  life,  but  was  contented  to  accept  a  lease 
without  an  express  covenant  for  quiet  enjoyment. 

It  remains  only  to  notice  one  argument  urged  by  the  plaintiff ; 
namely,  that  although  the  action  may  not  be  maintainable  upon 
the  covenant  to  be  implied  from  the  word  demise,  yet  that  there 
is  a  recital  of  an  agreement  for  a  lease  for  fifteen  years,  and  that 
such  agreement  would  of  itself  be  a  sufficient  express  covenant  to 
support  the  action.  But  the  recital  is  not  of  an  agreement  for 
a  lease  for  fifteen  years  absolutely,  but  for  a  ^lease  for  fifteen  [  *<;(;8  ] 
years,  "  subject  to  the  covenants  thereinafter  contained."  So 
that  the  demise  by  the  indenture,  is  the  completion  and  perform- 
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Adams       ance  of  that  agreement,  and  the  question  still  turns  upon  the 
GiBXEY.      lease  itself,  whether  the  lease  contains  such  ground  of  action  as  is 
contended  for. 

Upon  the  whole,  therefore,  we  think  there  must  be  judgment 
for  the  defendant  as  to  so  much  of  the  declaration  as  is  covered 
by  the  plea  demurred  to. 

Judgment  for  defendant  accordingly. 


mo.  DAVIS  V.  GAEEETT.t 

[  n7]  (®  ^^S'  716—725 ;  S.  C.  4  Moore  &  Payne,  540 ;  8  L.  J.  C.  P.  253.) 

Plaintiff  put  on  board  defendant's  barge  lime,  to  be  conveyed  from 
the  Medway  to  London.  The  master  of  the  barge  deviated  unnecessarily 
from  the  usual  course,  and  during  the  deviation  a  tempest  wetted  the 
lime,  and  the  barge  taking  firo  thereby,  the  whole  was  lost : 

Held,  that  the  defendant  was  liable,  and  the  cause  of  loss  sufficiently 
proximate  to  entitle  plaintiff  to  recover  under  a  declaration  alleging  the 
defendant's  duty  to  carry  the  lime  without  unnecessary  deviation,  and 
averring  a  loss  by  unnecessary  deviation. 

The  law  implies  a  duty  on  the  owner  of  a  vessel,  whether  a  general 
ship  or  hired  for  the  special  purpose  of  the  voyage,  to  proceed  without 
unnecessary  deviation  in  the  usual  course. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  22nd 
day  of  January,  1829,  at  London,  in  the  parish  of  St.  Mary-le- 
bow,  in  the  ward  of  Cheap,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  delivered  to  the  defendant  on  board 
a  certain  barge  or  vessel  of  the  defendant  called  the  Safety ^  and 
the  defendant  then  and  there  had  and  received  in  and  on  board 
of  the  said  barge  or  vessel  from  the  plaintiff  a  large  quantity,  to 
wit,  114}  tons  of  lime  of  the  plaintiff  of  great  value,  to  wit,  of  the 
value  of  lOOZ.,  to  be  by  the  defendant  carried  and  conveyed  in  and 
on  board  the  said  barge  or  vessel  from  a  certain  place,  to  wit, 
Bewly  Cliff  in  the  county  of  Kent,  to  the  Regent's  Canal  in  the 
county  of  Middlesex,  the  act  of  God,  the  King's  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  what  nature  or  kind  soever  excepted,  for  certain 

t  See  the  same  principle  followed  510,   51    L.  J.   Q.   B.    310 ;    Rtyycd 

in    Scaramanga  v.   Stamp  (1880)    5  Exchmige  Shipping  Co.Y.Dixari  (^18S6) 

C.  P.  D.  295,  49  L.  J.  C.  P.  674 ;  12  App.  Cas  11,  56  L,  J.  Q.  B.  266. 

Lilley  v.  DotiUeday  (1881)  7  Q.  B.  D.  — B.  0. 
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reasonable  reward  to  be  therefore  paid  by  the  plaintiff  to  the        Davis 

defendant :  that  the  said  barge  or  vessel  afterwards,  to  wit,  on,  &c.     uabbett. 

at,  &c.  departed  and  set  sail  on  the  intended  voyage,  then  and 

there  having  the  said  lime  on  board  of  the  same  to  be  carried  and 

conveyed  as  aforesaid,  except  as  aforesaid,  and  it  thereby  then 

and  there  became  and  was  the  duty  of  the  defendant  to  have 

carried  and  conveyed  the  said  lime  on  board  of  the  said  barge  or 

vessel  from  Bewly  Cliff  to  the  Begent's  Canal,  the  act  of  God,  and 

such  other  matters  and  things  excepted,  as  were  above  mentioned 

to  have  *been  excepted,  by  and  according  to  the  direct,  usual,  and       [  •717  ] 

customary  way,  course,  and  passage,  without  any  voluntary  and 

unnecessary  deviation  or  departure  from,  or  delay  or  hindrance 

in  the  same :  but  the  defendant,  not  regarding  his  duty  in  that 

behalf,  but  contriving  and  wrongfully  intending  to  injure  and 

prejudice  the  plaintiff  in  that  respect,  did  not  carry  or  convey 

the  said  lime  on  board  of  the  barge  or  vessel  from  Bewly  Cliff 

aforesaid  to  the  Begent's  Canal,  although  not  prevented  by  the 

acts,  matters,  or  things  excepted  as  aforesaid,  or  any  of  them,  by 

and  according  to   the  direct,  usual,  and  customary   way  and 

passage,  without  any  voluntary  and  unnecessary  deviation  or 

departure  from,  or  delay  or  hindrance  in  the  same,  but  on  the 

contrary  thereof,  afterwards,  and  before  the  arrival  of  the  said 

barge  or  vessel  as  aforesaid  at  the  Begent's  Canal,  the  defendant 

by  one  John  Town,  the  master  of  the  said  barge  or  vessel,  and 

the  agent  of  the  defendant  in  that  behalf,  to  wit,  at,  &c.  without 

the  knowledge  and  against  the  will  of  the  plaintiff,  voluntarily 

and  unnecessarily  deviated  and  departed  from  and  out  of  such 

usual  and  customary  way,  course,  and  passage,  with  the  said 

barge  or  vessel  so  having  the  said  lime  on  board  of  the  same, 

to  certain  parts  ^ut  of  such  usual  and  customary  course  and 

passage,  to  wit,  to  a  certain  place  called  East  Swale,  and  to  a 

certain  place  called  Whitstable  Bay,  and  did   then  and  there 

voluntarily  and  unnecessarily  carry  and  navigate  the  said  barge 

or  vessel  with  the  lime  on  board  thereof  as  aforesaid  to  the  said 

parts  out  of  such  usual  and  customary  course  and  passage  as 

aforesaid,  and  delay  and  detain  the  said  last-mentioned  barge  or 

vessel  with  the  lime  on  board  thereof,  for  a  long  space  of  time,  to 

wit,  for  the  space  of  twenty-four  hours  then  next  following :  and 
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Davis  the  said  barge  or  vessel  so  having  the  said  lime  on  board  of  the 
Garrett,  same,  was  by  reason  of  such  deviation  and  departure,  and  delay 
[  '718  ]  and  detention  *out  of  such  usual  and  customary  course  and 
passage,  and  before  her  arrival  at  the  Begent's  Canal  aforesaid, 
to  wit,  on,  &c.  at,  &c.  exposed  to  and  assailed  by  a  great  storm 
and  great  and  heavy  sea,  and  was  thereby  then  and  there 
wrecked,  shattered,  and  broken,  and  by  means  thereof  the  said 
lime  of  the  plaintiff  so  on  board  the  said  barge  or  vessel  as  afore- 
said, became  and  was  injured,  burnt,  destroyed,  and  wholly  lost 
to  the  plaintiff,  to  wit,  at,  &c.  whereby  the  plaintiff  lost  divers 
great  gains,  profits,  and  emoluments,  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  50/.,  which  he  might  and  otherwise 
would  have  made  thereby,  to  wit,  at,  &c. 

At  the  trial  before  Tindal,  Ch.  J.,  London  sittings  after 
Michaelmas  Term  last,  it  appeared,  that  the  master  of  the 
defendant's  barge  had  deviated  from  the  usual  and  customary 
course  of  the  voyage  mentioned  in  the  declaration,  without  any 
justifiable  cause ;  and  that  afterwards,  and  whilst  such  barge 
was  out  of  her  course,  in  consequence  of  violent  and  tempestuous 
weather,  the  sea  communicated  with  the  lime  which  thereby 
became  heated,  and  the  barge  caught  fire ;  and  the  master  was 
compelled,  for  the  preservation  of  himself  and  the  crew,  to  run 
the  barge  on  shore,  where  both  the  lime  and  the  barge  were 
entirely  lost. 

A  verdict  having  been  found  for  the  plaintiff, 

Taddyy  Serjt.  obtained  a  rule  nui  for  a  new  trial,  or  to  arrest 
the  judgment,  on  the  ground,  first,  that  the  deviation  by  the 
master  of  the  barge  was  not  a  cause  of  the  loss  of  the  lime 
sufficiently  proximate  to  entitle  the  plaintiff  to  recover,  inasmuch 
as  the  loss  might  have  been  occasioned  by  the  same  tempest  if 
the  barge  had  proceeded  in  her  direct  course ;  and,  secondly,  that 
the  declaration  contained  no  allegation  of  any  undertaking  on  the 
f  •711)  ]  part  of  the  defendant  to  carry  the  lime  directly  *from  Bewly 
Cliff  to  the  Begent's  Canal ;  an  allegation  which,  it  was  con- 
tended, on  the  authority  of  Max  v.  Iiobert8,\  was  essential  to  the 
plaintiff's  recovery. 

t  12  East,  89.    [Overruled  Kendall  v.  Hamilion  (1879)  4  App.  Cas.  504.] 
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After  argument  the  Court  took  time  for  consideration.]  Davis 

r. 
Gabbbtt. 

TiNDAL,  Ch.  J.  :  r  722  ] 

There  are  two  points  for  the  determination  of  the  Court  upon 
this  rule ;  first,  whether  the  damage  sustained  by  the  plaintiff 
was  so  proximate  to  the  wrongful  act  of  the  defendant  as  to  form 
the  subject  of  an  action  ;  and,  secondly,  whether  the  declaration 
Ls  sufficient  to  support  the  judgment  of  the  Court  for  the  plaintiff. 

As  to  the  first  point,  it  appeared  upon  the  evidence  that  the 
master  of  the  defendant's  barge  had  deviated  from  the  usual  and 
customary  course  of  the  voyage  mentioned  in  the  declaration 
without  any  justifiable  cause ;  and  that  afterwards,  and  whilst 
such  barge  was  out  of  her  course,  in  consequence  of  stormy  and 
tempestuous  weather,  the  sea  communicated  with  the  lime,  which 
thereby  became  heated,  and  the  barge  caught  fire,  and  the  master 
was  compelled  for  the  preservation  of  himself  and  the  crew  to 
run  the  barge  on  shore,  where  both  the  lime  and  the  barge  were 
entirely  lost. 

Now  the  first  objection  on  the  part  of  the  defendant  is  not 
rested,  as  indeed  it  could  not  be  rested,  on  the  ^particular  [  *723  ] 
circumstances  which  accompanied  the  destruction  of  the  barge ; 
for  it  is  obvious,  that  the  legal  consequences  must  be  the  same, 
whether  the  loss  was  immediately,  by  the  sinking  of  the  barge  at 
once  by  a  heavy  sea,  when  she  was  out  of  her  direct  and  usual 
coarse,  or  whether  it  happened  at  the  same  place,  not  in  conse- 
quence of  an  immediate  death's  wound,  but  by  a  connected  chain 
of  causes  producing  the  same  ultimate  event.  It  is  only  a 
variation  in  the  precise  mode  by  which  the  vessel  was  destroyed, 
which  variation  will  necessarily  occur  in  each  individual  case. 

But  the  objection  taken  is,  that  there  is  no  natural  or  necessary 
connection  between  the  wrong  of  the  master  in  taking  the  barge 
out  of  its  proper  course,  and  the  loss  itself ;  for  that  the  same 
loss  might  have  been  occasioned  by  the  very  same  tempest,  if  the 
barge  had  proceeded  in  her  direct  course. 

But  if  this  argument  were  to  prevail,  the  deviation  of  the 
master,  which  is  undoubtedly  a  ground  of  action  against  the 
owner,  would  never,  or  only  under  very  peculiar  circumstances, 
entitle  the  plaintiff  to  recover.     For  if  a  ship  is  captured  in  the 
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Davis  course  of  deviation,  no  one  can  be  certain  that  she  might  not 
Gabbett.  have  been  captured  if  in  her  proper  course.  And  yet,  in  Parker 
V.  James, \  where  the  ship  was  captured  whilst  in  the  act  of 
deviation,  no  such  ground  of  defence  was  even  suggested.  Or, 
again,  if  the  ship  strikes  against  a  rock,  or  perishes  by  storm  in 
the  one  course,  no  one  can  predicate  that  she  might  not  equally 
have  struck  upon  another  rock,  or  met  with  the  same  or  another 
storm,  if  pursuing  her  right  and  ordinary  voyage. 

The  same  answer  might  be  attempted  to  an  action  against  a 
defendant  who  had,  by  mistake,  forwarded  a  parcel  by  the  wrong 
[  ♦724  ]  conveyance,  and  a  loss  had  thereby  *ensued ;  and  yet  the  defen« 
dant  in  that  case  would  undoubtedly  be  liable. 

But  we  think  the  real  answer  to  the  objection  is,  that  na 
wrong-doer  can  be  allowed  to  apportion  or  qualify  his  own 
wrong;  and  that  as  a  loss  has  actually  happened  whilst  hi& 
wrongful  act  was  in  operation  and  force,  and  which  is  attributable 
to  his  wrongful  act,  he  cannot  set  up  as  an  answer  to  the  action 
the  bare  possibility  of  a  loss,  if  his  wrongful  act  had  never  been 
done.  It  might  admit  of  a  different  construction  if  he  could 
shew,  not  only  that  the  same  loss  might  have  happened,  but  that 
it  must  have  happened  if  the  act  complained  of  had  not  been 
done ;  but  there  is  no  evidence  to  that  extent  in  the  present  case. 

Upon  the  objection  taken  in  arrest  of  judgment,  the  defendant 
relies  on  the  authority  of  the  case  of  Max  v.  Roberts.  The  first 
ground  of  objection  upon  which  the  judgment  for  the  defendant 
in  that  case  was  affirmed  is  entirely  removed  in  the  present  case. 
For  in  this  declaration  it  is  distinctly  alleged,  that  the  defendant 
had  and  received  the  lime  in  and  on  board  of  his  barge,  to  be  by 
him  carried  and  conveyed  on  the  voyage  in  question. 

As  to  the  second  objection  mentioned  by  the  learned  Lord,  in 
giving  the  judgment  in  that  case,  viz.  that  there  is  no  allegation 
in  the  declaration  that  there  was  an  undertaking  to  carry  directly 
to  Waterford,  it  is  to  be  observed,  that  this  is  mentioned  as  an 
additional  ground  for  the  judgment  of  the  Court,  after  one,  in 
which  it  may  fairly  be  inferred  from  the  language  of  the  Chief 
Justice  that  all  the  Judges  had  agreed ;  and  which  first  objection 

t  4  Camp.  112. 
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appears  to  us  amply  sufiScient  to  sapport  the  judgment  of  the       Davis 
Court.    We  cannot,  therefore,  give  to  that  second  reason  the     qabbett. 
same  weight  as  if  it  were  the  only  ground  of  the  judgment  of  the 
Coart.  And  at  all  events,  we  think  there  is  a  distinction  between 
the  ^language  of  this  record  and  that  of  the  case  referred  to.    In       [  *725  ] 
the  case  cited,  the  allegation  was,  that  it  was  the  duty  of  the 
defendant  to  carry  the  goods  directly  to  Waterford ;  but  here  the 
allegation  is,  ''that  it  was  his  duty  to  carry  the  lime  by  and 
according  to  the  direct,  usual,  and  customary  way,  course,  and 
passage,  without  any  voluntary  and  unnecessary  deviation  and 
departure." 

The  words  "  usual  and  customary  "  being  added  to  the  word 
"  direct,"  more  particularly  when  the  breach  is  alleged  in  ''  un- 
necessarily deviating  from  the  usual  and  customary  way,"  must 
be  held  to  qualify  the  meaning  of  the  word  ''direct,"  and 
substantially  to  signify  that  the  vessel  should  proceed  in  the 
course  usually  and  customarily  observed  in  that  her  voyage. 

And  we  cannot  but  think  that  the  law  does  imply  a  duty  in  the 
owner  of  a  vessel,  whether  a  general  ship  or  hired  for  the  special 
purpose  of  the  voyage,  to  proceed  without  unnecessary  deviation 
in  the  usual  and  customary  course. 

We  therefore  think  the  rule  should  be  discharged,  and  that 
judgment  should  be  given  for  the  plaintiff. 

Rule  discharged. 


CRAVEN  AND  Others  v.  EDMONDSON.  isso. 

(6  Bing.  734—738 ;  S,  C.  4  Moore  &  Payne,  622  ;  8  L.  J.  C.  P.  298.)  •'•"^S. 

A  payment  by  a  partner  who  has  committed  an  act  of  bankruptcy,  of  a         [  ^^^  ^ 
partnership  debt  due  before  the  bankruptcyt  to  a  creditor  who  has  notice 
of  tiie  act  of  bankruptcy,  is  not  protected  by  s.  82  of  6  Geo.  IV.  c.  16.t 

Assumpsit.  The  declaration  contained  counts,  Ist,  for  money 
had  and  received  to  the  use  of  the  bankrupts ;  2ndly,  to  the  use 
of  the  plaintiffs,  as  assignees  of  the  bankrupts ;  and,  Srdly,  to  the 
use  of  Benjamin  Aired  jointly  with  the  plaintiffs,  as  assignees 
of  William  Aired. 

At  the  trial,  last  York  Assizes,  it  appeared  that  the  defendant 
t  See  now  s.  49  of  the  Bankruptcy  Act,  1883.— B.  C. 
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Craven      had  supplied  the  bankrupts  on  their  joint  account,  with  wool  to 
edmondbon.    ^e  amount  of  922.,  and  pressed  for  payment;  whereupon  the 
debt  was,  in  the  month  of  October,  1829,  settled  by  William 
Aired,  who  had  just  before  committed  an  act  of  bankruptcy,  of 
which  the  defendant  had  notice.    Benjamin  Aired  did  not  commit 
any  act  of  bankruptcy  till  some  days  after. 
The  commission  was  dated  the  2nd  November,  1829. 
A  verdict  having  been  found  for  the  plaintiffs, 

Jones,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  moved 
to  set  it  aside,  and  enter  a  nonsuit  instead,  on  the  ground  that 
the  payment  having  been  made  before  the  assignees'  title  to  the 
joint  property  of  the  bankrupts  was  completed,  they  were  not  in 
[  *7S5  ]  a  situation  to  sue  for  *the.  amount ;  and  that  at  all  events  the 
payment  was  protected  by  the  eighty-second  section  of  6  Geo.  IV. 
c.  16,  which  enacts,  that  payments  hoiidfide  made  by  any  bank- 
rupt before  the  date  and  issuing  of  the  commission,  shall  be 
deemed  valid  notwithstanding  any  prior  act  of  bankruptcy,  pro- 
vided the  person  dealing  with  the  bankrupt  had  not  at  the  time 
of  such  payment  notice  of  any  act  of  bankruptcy  by  such  bank- 
rupt committed. 

The  payment  having  been  made  to  the  defendant  in  respect  of 
a  debt  due  from  both  the  bankrupts,  the  notice  of  an  act  of  bank- 
ruptcy, in  order  to  invalidate  the  payment,  ought  to  be  notice 
of  an  act  committed  by  both  such  bankrupts. 

A  rule  nisi  was  granted  [and  argued :] 

[  736  ]  TiNDAL,  Ch.  J.  : 

This  was  an  action  to  recover  a  sum  of  money  paid  by  William 
Aired  after  an  act  of  bankruptcy,  being  the  amount  of  a  debt  due 
to  the  defendant  from  William  Aired  and  his  partner  Benjamin, 
who  remained  solvent.  And  the  question  is,  whether,  upon  proof 
that  the  defendant  knew  of  the  act  of  bankruptcy,  this  sum  can 
be  recovered  by  the  assignees  of  the  two  partners.  If  there  had 
been  no  partner,  the  case  would  have  fallen  directly  within  the 
eighty-second  section  of  6  Geo.  IV.  c.  16,  which,  after  enacting — 
"  That  all  payments  really  and  bond  fide  made,  or  which  shall 
[  TS?  ]      hereafter  be  *made  by  any  bankrupt,  or  by  any  person  on  his 
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behalf,  before  the  date  and  issuing  of  the  commission  against      Cbavsn 

such  bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment  edmondsox. 

not  being  a  fraudulent  preference  of  such  creditor),  shall  be 

deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 

such  bankrupt  committed ;  and  all  payments  really  and  bond  fide 

made,  or  which  shall  hereafter  be  made  to  any  bankrupt  before 

the  issuing  of  the  commission  against  such  bankrupt,  shall  be 

deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 

such  bankrupt  committed ;  and  such  creditor  shall  not  be  liable 

to  refund  the  same  to  the  assignees  of  such  bankrupt ; "  goes 

on,  "  provided  the  person  so  dealing  with  the  said  bankrupt 

had  not,  at  the  time  of  such  payment  by  or  to  such  bankrupt, 

notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

It  has  been  contended,  that  this  section  applies  only  to  sole 
traders,  and  not  to  the  case  of  a  firm,  where  any  of  the  partners 
continue  solvent.  But  no  authority  has  been  cited  for  such  a 
position :  and  in  whom  was  the  property  in  the  monies  vested  at 
the  moment  of  the  payment  ?  William  having  committed  an  act 
of  bankruptcy,  one  moiety  of  it  belonged  to  his  assignees,  the 
other  moiety  to  Benjamin.  By  what  right,  then,  could  William 
make  over  the  moiety  of  Benjamin  ?  It  has  been  contended  he 
was  the  agent  of  Benjamin.  But  the  act  of  bankruptcy,  which 
made  his  assignees  and  Benjamin  tenants  in  common,  dissolved 
the  agency  as  to  the  property  of  such  tenancy  in  common.  In 
some  cases,  and  for  some  purposes,  particularly  in  favour  of  a 
party  who  has  no  notice  of  the  act  of  bankruptcy,  the  agency 
may,  perhaps,  be  said  to  continue ;  as  und/sr  the  circumstances 
stated  in  Woolcot  v.  Lacy  :\  but  here  the  defendant  had  notice  of 
the  act  of  bankruptcy ;  and  he  must  have  known  that  the  agency 
of  William  was  destroyed,  or  capable  of  being  destroyed,  by  a 
subsequent  commission.  *The  money,  therefore,  belongs  to  the  [  *738  ] 
assignees,  and  this  rule  must  be  discharged. 

Pake,  J.  and  Gaselee,  J.  concurred. 

BOSANQUET,  J.  : 

I  am  of  the  same  opinion.    From  the  time  of  the  act  of 
bankruptcy,    William    ceased    to    have    any  interest    in    the 

t  2  Dowl.  &  Ry.  458. 

34—2 
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Cbavev      partnership    funds,  and    could    not    make    any  payment    for 

Edmokdbon.    Benjamin. 

The  payment  by  William  on  his  own  account  is  not  protected, 

because  the  party  had  notice  of  his  bankruptcy.    And  with  respect 

to  Benjamin,  the  payment  was  not  made  by  him,  nor  on  his 

behalf,  for  the  reason  already  given. 

Rule  discharged. 


1830.  MILES  V.  CATTLE  and  Another. 

June  2S.  _   _ 
(6  Bing.  743—748 ;  S.  C.  4  Moore  &  Payne,  630 ;  8  L.  J.  C.  P.  271.) 

'-        -'  Plaintiff  received  a  parcel  from  G.  to  book  for  London  at  the  office 

of  defendants,  common  carriers.  Plaintiff,  instead  of  obeying  his 
instructions,  put  the  parcel  into  his  bag,  intending  to  take  it  to  London 
himself.  The  defendants  haying  lost  the  bag,  held,  that  the  plaintiff 
could  not  recover  damages  from  them  in  respect  of  the  parcel. 

Case  against  a  carrier  for  negligence. 

The  first  count  of  the  declaration  stated,  that  the  defendants, 
before  and  at  the  time  of  committing  the  grievances  thereinafter 
next  mentioned,  were  owners  and  proprietors  of  a  certain  common 
stage-coach  for  the  carriage  and  conveyance  of  passengers  and 
their  luggage  from  Stockton  to  York  for  hire  and  reward  to  them 
the  defendants  in  that  behalf,  to  wit,  at,  &c. :  and  the  defendants, 
being  sach  owners  and  proprietors,  thereupon,  theretofore,  to  wit, 
on,  &c.  at,  &c.  the  plaintiff,  at  the  special  instance  and  request 
of  the  defendants,  became  and  was  a  passenger  in  the  same 
coach,  to  be  safely  and  securely  carried  and  conveyed  thereby, 
together  with  his  luggage,  from  Stockton  to  York,  for  a  certain 
fee  and  reward  to  the  defendants  in  that  behalf :  and  the  defen- 
dants then  and  there  received  the  plaintiff  as  such  passenger, 
together  with  his  luggage,  to  wit,  a  certain  bag  containing  divers 
goods  and  chattels,  to  wit,  ten  coats,  &c.  of  great  value,  to  wit,  of 
the  value  of  502.,  and  a  certain  note  of  the  Governor  and  Company 
of  the  Bank  of  England,  commonly  called  a  bank-note,  for  the 
payment  of  502.,  and  of  the  value  of  50Z.  of  the  said  plaintiff:  and 
thereupon  it  then  and  there  became  and  was  the  duty  of  the 
defendants  to  use  due  and  proper  care  that  the  plaintiff  and  his 
luggage  should  be  safely  and  securely  carried  and  conveyed  by 
and  upon  the  said  coach  from  Stockton  to  York :  yet  the  defen- 
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dants,  not  regarding  their  duty  in  that  behalf,  did  not  use  due  Milbs 
and  proper  care  that  the  plaintiff  and  his  luggage  should  be  safely  ca'^'le. 
and  securely  carried  and  conveyed  by  *and  upon  the  said  coach  [  •744  ] 
from  Stockton  to  York,  but  wholly  neglected  so  to  do ;  and  so 
carelessly  and  negligently  conducted  themselves  with  respect  to 
the  said  luggage  of  the  plaintiff,  that  the  same,  by  and  through 
the  carelessness  and  negligence  of  the  defendants  in  that  behalf, 
became  and  was  totally  lost  to  the  plaintiff,  to  wit,  at,  &c.  The 
second  count  stated,  that  the  plaintiff,  at  the  request  of  the  defen- 
dants, had  deUvered  to  them  a  bag  containing,  (as  before,)  to  be 
carried  to  York,  which  it  was  the  defendants'  duty  to  take  care 
of,  and  yet  it  was  lost  through  their  negligence.  The  third  and 
fourth  were  not  materially  different ;  and  the  fifth  alleged  that 
the  defendants  were  keepers  of  a  certain  coach-office  for  the  recep- 
tion and  safe  custody  of  the  luggage  of  passengers  for  hire,  coming 
to  or  going  from  the  coach-office  by  any  coach  for  the  conveyance 
of  passengers  for  hire  whereof  the  defendants  were  proprietors ; 
that  the  plaintiff  afterwards,  to  wit,  on,  &c.  came  to  the  coach- 
office  as  a  passenger  for  hire  from  Stockton  in  and  by  a  certain 
coach  for  the  conveyance  of  passengers  for  hire,  whereof  the 
defendants  then  were  proprietors,  with  certain  luggage  of  him 
the  plaintiff,  to  wit,  a  certain  other  bag  containing,  (as  before,) 
and  thereupon,  then  and  there,  at  the  special  instance  and  request 
of  the  defendants,  caused  the  last-mentioned  bag,  with  the  con- 
tents thereof,  to  be  placed  in  the  coach-office,  to  be  safely  and 
securely  kept  for  the  plaintiff  by  the  defendants,  who  then  and 
there  received  the  same  for  the  purpose  aforesaid  ;  whereupon  it 
then  and  there  became  and  was  the  duty  of  the  defendants  to 
use  due  and  proper  care  in  the  keeping  and  taking  care  of  the 
last-mentioned  bag  of  the  plaintiff,  with  the  contents  thereof: 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  took 
such  bad  care  of  the  last-mentioned  bag,  and  contents  thereof, 
and  so  carelessly  and  negligently  conducted  themselves  in  that 
*behalf,  that  the  last-mentioned  bag,  with  the  contents  thereof,  [  *746  ] 
afterwards,  to  wit,  on,  &c.  by  and  through  the  carelessness  and 
negligence  of  the  defendants,  became  and  was  wholly  lost  to  the 
plaintiff,  to  wit,  at,  &c. 
At  the  trial  before  Park,  J.,  York  Lent  Assizes,  it  appeared 
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Milks  that  the  defendants  were  proprietors  of  a  coach  running  between 
Cattlb.  Stockton  and  York.  The  plaintiff,  having  occasion  to  go  to 
London,  took  a  place  in  the  coach  from  Stockton  to  York, 
intending  when  at  York  to  proceed  by  the  mail  to  London.  He 
had  with  him  in  the  coach  a  cloak,  and  a  bag,  labelled,  "T.  Miles, 
passenger,"  containing  clothes  worth  about  151.  Previously  to 
his  setting  out  from  Stockton,  one  Garbut  delivered  to  him  a 
parcel  containing  a  50Z.  bank-note,  addressed  to  an  attorney 
residing  in  London,  which  parcel  Garbut  desired  the  plaintiff  to 
book  at  the  defendant's  office  at  Stockton,  and  forward  by  the 
defendants  to  London.  The  plaintiff,  instead  of  doing  this,  put 
the  parcel  into  his  own  bag,  intending  to  convey  it  to  London 
himself.  The  carriage  of  the  parcel,  if  it  had  been  sent  by  the 
defendants,  would  have  cost  48.  6d.  When  the  plaintiff  arrived 
at  York  he  got  off  the  defendants'  coach  without  attending  to  his 
luggage,  walked  away,  and  was  absent  about  two  hours.  On 
his  return  to  the  office  at  which  the  defendants*  coach  had 
stopped  and  had  been  unloaded  by  the  defendants'  porter, 
the  plaintiff  found  his  cloak,  but  was  never  able  to  obtain  any 
tidings  of  his  bag. 

A  verdict  was  found  for  the  plaintiff  for  152.,  with  leave  for 
him  to  move  to  increase  it  to  65Z.,  if  under  the  circumstances 
the  Court  should  think  him  entitled  to  recover  in  respect  of 
the  50Z.  note. 

Wilde^   Serjt.   accordingly  obtained    a   rule    nisi   to   that 
effect,  and 

[  746  1  Cross,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  provided 

the  Court  should  make  the  first  rule  absolute. 

[After  argument :] 

[  747  ]         TiNDAL,  Ch.  J. : 

I  am  of  opinion  this  rule  ought  to  be  discharged.  The  jury 
were  at  liberty  to  enquire  what  amount  of  damage  the  plaintiff 
had  sustained ;  and  in  order  to  recover,  the  plaintiff  must  shew 
that  he  had  an  absolute  or  a  special  property  in  the  parcel  lost. 
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That  he  was  not  the  owner  is  admitted;  and  the  question  is,  Miles 
whether  at  the  time  of  the  loss  he  had  it  on  any  bailment.  The  cattle. 
evidence  is,  that  the  parcel  was  delivered  to  him,  not  for  the 
purpose  of  carrying  it  to  London  himself,  but  of  booking  it  at 
the  defendants'  office  in  Stockton.  In  violation  of  that  trust,  the 
plaintiff  thought  proper  not  to  deliver  the  parcel  to  the  defen- 
dants, but  to  deposit  it  in  his  own  bag ;  thereby  depriving 
Garbut  of  any  remedy  he  might  have  had  against  the  defendants 
in  case  the  parcel  had  been  lost  by  them,  and  becoming  himself 
a  wrongdoer  towards  the  defendants,  by  depriving  them  of  the 
sum  they  would  otherwise  have  earned  for  the  carriage  of  the 
parcel.  Does  the  loss  of  this  parcel,  then,  give  the  plaintiff  any 
ground  to  say  he  has  sustained  damage  at  the  hands  of  the 
defendants?  I  think  it  does  not;  and  therefore  this  rule  must 
be  discharged.  The  other,  which  was  only  granted  conditionally 
in  case  this  should  be  made  absolute,  falls  also  to  the  ground. 

Pabs,  J. : 

The  jury,  in  limiting  their  verdict  to  15i.,  proceeded  on  the 
principle  which  has  been  stated  by  my  Lord  Chief  Justice,  and 
in  which  I  entirely  agree.  I  anxiously  wish  to  guard  against  any 
notion,  that  a  ^bailee  is  permitted  to  enter  into  questions  of  title  [  *748  ] 
with  his  bailor.  But  the  plaintiff  had  only  a  very  limited  trust 
in  respect  of  the  parcel  in  question ;  and  if  he  had  discharged 
his  duty,  should  have  booked  it  at  the  defendants'  office.  In 
breach  of  that  duty,  perhaps  from  intended  kindness,  he  puts  it 
in  his  own  bag,  and  injures  the  defendants  by  depriving  them  of 
the  carriage  to  which  they  would  have  been  entitled  if  he  had 
pursued  the  instructions  of  his  principal.  I  am  of  opinion, 
therefore,  that  this  rule  should  be  discharged. 

Gaselee,  J. : 
I  am  satisfied  with  the  verdict  as  it  stands. 

BOSANQUET,  J. : 

I  agree  that  it  is  not  competent  to  a  carrier  to  dispute  the  title 
of  a  party  who  delivers  goods  to  him.  But  here  the  plaintiff 
conducted  himself  amiss  towards  the  defendants;  the  loss  was 
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Milks       occasioned  by  his  own  misfeaBonce,  and  he  cannot  be  said  to 
Cattle,      have  sustained  damage  at  the  hands  of  the  defendants. 

Ride  discharged. 


1S30.  FOX  V.  CLIFTONt  and  Others. 

JuM^  30. 

1882.  (^  ^"^^-  77e— 801 ;  S.  C.  4  Moore  &  Payne,  676 ;  8  L.  J.  C.  P.  257 ;  on  seoond 

j^^  {5^  trial,  9  Bing.  115 ;  2  Moore  &  Scott,  146.) 

.  A  prospectus  was  issued  for  a  distillery  company  with  a  capital  of 

^        ^  600,000^  and  12,000  shares,  and  to  be  conducted  piirsuant  to  the  terms 

of  a  deed  to  be  drawn  up.  All  persons  who  did  not  execute  the  deed 
within  30  days  after  it  was  ready,  were  to  forfeit  all  interest  in  the 
concern.  No  more  than  7,500  shares  were  ever  allotted :  only  on  2,300 
shares  was  paid  the  first  deposit;  only  1,106  the  second,  and  only  66 
signed  the  deed ;  and  the  directors,  after  the  time  for  paying  the  seoond 
instalment  had  elapsed,  advertised  that  persons  who  had  omitted  to  pay 
had  forfeited  their  interest  in  the  concern  :  Held,  that  an  application  for 
shares,  and  payment  of  the  first  deposit,  did  not  constitute  a  partner 
one  who  had  not  otherwise  interfered  in  the  concern,  and  that  the 
insertion  of  his  name  by  the  secretary  of  the  company  in  a  book  con- 
taining a  list  of  subsciibers  was  not  a  holding  out  as  partner. 

Assumpsit  for  work  and  labour,  and  materials  found. 

The  cause  was  tried  before  Tindal,  Ch.  J.,  London  sittings 
after  last  Trinity  Term,  when  the  facts  appeared  to  be  as 
follows : 

Early  in  March,  1825,  certain  persons  met  together,  and 
resolved  that  a  company  should  be  immediately  formed,  to  be 
called  "  The  Imperial  Distillery  Company."  After  a  preliminary 
announcement  of  their  intention  by  advertisement,  on  the  19th 
March  a  meeting  was  held  at  the  ''  London  Tavern,'*  at  which 
directors,  a  clerk,  and  engineer  were  appointed ;  and  on  the  28rd 
of  March  a  further  advertisement  appeared  in  the  newspapers  as 
follows : 

"Imperial  Distillery  Company,  capital  600,000Z.,  12,000  shares, 
at  50Z.  each : "  (after  a  list  of  names  of  trustees,  directors, 
auditors,  bankers,  counsel,  solicitors,  engineers,  and  secretary; 
and  an  explanation  of  the  merits  of  the  scheme ;  the  advertise- 
ment proceeded  as  follows :   ("  The  aflfairs  of  the  Company  are 

t  See  the  principle  of  the  decision      <fec.,  Co.  v.  Ward  (Ex.  Ch.  1868)  L.  R. 
applied  to  a  case  under  the  Companies      3  Ex.  1 72. — B.  C. 
Act,  1862,  in  North  Staffordshire  Stedy 
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under  the  management  of  a  board  of  directors;  the  capital  is         Fox 

600,0001.,  in  12,000  shares  of  50Z.  each.    A  deed  of  settlement      clipton. 

will  be  prepared  forthwith,  which  must  be  executed  within  thirty 

days  after  the  same  shall  be  ready  for  that  purpose ;  and  every 

person  who  shall  ^neglect  to  execute  the  same  within  that  time      [  *777  ] 

will  forfeit  all  share  and  interest  in  the  Company.    The  deed  is 

to  contain  all  such  clauses  and  conditions  as  the  standing  counsel 

and  solicitors  to  the  Company  shall  deem  necessary  for  carrying 

on  the  business  of  the  Company,  and  for  enforcing  the  observance 

and  performance  of  the  several  rules  and  regulations  to  be 

contained  therein,  or  in  any  bye-law  that  shall  be  from  time  to 

time  made  by  the  directors.    Application  is  intended  to  be  made 

to  Parliament  for  an  Act  to  enable  the  Company  to  sue  and  be 

sued  in  the  name  of  one  of  its  officers:  and  the  said  deed  of 

settlement,  when  settled  and  approved  by  the  standing  counsel 

and  solicitors,  and  the  Act  of  Parliament,  when  passed,  shall  be 

the  deed  of  settlement  and  Act  of  Parliament  for  managing  the 

affairs  of  this  Company. 

''The  shares  will  be  forthwith  allotted ;  and  until  offices  are 
taken,  all  communications  are  requested  to  be  made  to  the 
directors,  at  the  *  City  of  London  Tavern.* 

"  (Signed)  W.  Lane,  Sec." 

A  meeting  was  held  on  the  23rd  of  March,  at  which  7,000 
shares  were  appropriated,  and  letters  printed  in  blank  were 
distributed  by  the  secretary  among  the  intended  shareholders, 
to  be  addressed  by  them  to  Messrs.  Fisher  and  Norcutt,  solicitors 
for  the  concern,  as  an  application  for  shares,  to  the  following 
effect : 

"  Sir, — I  request  you  will  insert  my  name  for  shares  of 

the  Imperial  Distillery  Company,  and  I  hereby  engage  to  make 
the  payment  thereon  when  requested." 

To  which  letters,  the  Secretary  replied  in  the  following  form : 

"  Sm, — I  am  instructed  by  the  directors  of  this  Company  to 
mform  you,  that  they  have  apportioned  to  you  shares  of 

50i.  each  in  the  same,  and  I  *request  you  will  pay  the  deposit       [  •^Ts  ] 
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Fox         of  5Z.  per  share  into  the  hands  of  Messrs.  Bosanquet,   Pitt, 
Clifton.      &  Co.,  Lombard  Street,  on  or  before  the  28th  inst. 

"W.  Lane,  Sec." 

A  list  of  the  persons  whom  the  secretary  had  so  addressed  was 
sent  to  the  bankers,  Bosanquet  &  Go. 

On  the  28th  of  March,  the  defendants,  or  some  person  on  their 
behalf,  appeared  at  the  bankers'  with  letters  as  above,  paid  the 
sums  required,  and  took  a  scrip  receipt  in  the  following  form  : 

"  London,  28th  March,  1825. 
"No.  6,726  to  6,785. 
"  Received  of  the  directors  of  the  Imperial  Distillery  Company 
the  sum  of  fifty  pounds. 

"For  Messrs.  Bosanquet,  Pitt,  Anderson,  &  Co.  50Z. 

"  P.  Stainsby." 

The  directors  then  took  a  counting-house  in  Mark  Lane,  and 
by  the  end  of  May  took  and  fitted  up  a  distillery  in  Buckingham- 
shire. This  was  announced  to  the  subscribers  by  a  letter  of  the 
4th  of  July,  which,  after  stating  the  purchase  and  its  objects, 
proceeded, 

"  For  the  purpose  of  enabling  the  directors  to  carry  these  very 
desirable  objects  into  effect,  they  are  under  the  necessity  of 
making  a  call  of  51.  upon  each  share.  You  will,  therefore,  have 
the  goodness  to  pay  the  sum  of  50Z.  (being  5Z.  each  on  the  shares 
allotted  you)  any  day  before  the  19th  inst.,  at  the  office  of  the 
Company,  No.  9,  Mark  Lane,  when  the  scrip  can  be  exchanged 
for  shares. 

"It  is  particularly  requested  that  you  will  not  delay  the  pay- 
ment beyond  the  day  above  named ;  the  directors  being  under 
engagements  essential  to  the  interest  of  this  Company,  which 
preclude  the  possibility  of  further  time  being  allowed. 

"  W.  Lane,  Sec." 

[  779  ]  It  did  not  appear  whether  the  defendant  Clifton  had  ever 

received  this  letter. 
A  book  was  made  up  by  the  secretary,  of  the  names  of  all  who 
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bad  made  paymentB  upon  their  shares,  including  the  defendants,         Fox 
and  kept  in  the  counting-house  in  Mark  Lane.  Cliftos. 

A  book  was  also  made  up,  and  kept  at  the  same  place,  of  the 
names  of  all  who  had  applied  for  shares,  without  regard  to  the 
fact  of  their  having  paid  deposits,  or  otherwise. 

The  names  were  arranged  alphabetically,  one  leaf  being 
assigned  to  each  letter  of  the  alphabet.  The  names  were  up- 
wards of  200. 

The  directors  then  advertised  for  tenders  in  the  business  under- 
taken, and  the  plaintiff  applied  to  the  secretary  at  the  counting- 
house  to  know  of  what  persons  the  company  consisted.  The 
secretary  assured  him  they  were  respectable;  and,  upon  the 
plaintiff's  begging  he  would  be  explicit,  adding,  that  he  should 
be  ruined  if  misled,  the  secretary  opened  the  book  containing  the 
names  of  the  subscribers,  and  the  plaintiff  looked  over  some  of 
them,  but  whether  he  saw  the  names  of  the  defendants  or  not 
did  not  appear. 

On  the  18th  of  July,  however,  he  entered  into  the  contract 
which  was  the  subject  of  the  present  action,  and  the  work 
was  done  between  the  2nd  of  August,  1825,  and  the  15th  of 
July,  1826. 

The  contract  was  a  tender  sent  by  the  plaintiff,  addressed  to 
the  chairman  and  directors  of  the  Company,  in  answer  to  their 
advertisement. 

The  partnership  deed  mentioned  in  the  advertisement  bore 
date  the  30th  of  June,  and  from  that  time  lay  open  on  the  table 
of  the  office.  It  was  executed  by  about  sixty-five  persons,  in 
the  early  part  of  July ;  but  by  none  of  the  defendants  except 
Plummer. 

Only  7,490  shares  were  ever  allotted :  only  2,298  persons  paid        [  780  ] 
the  first  deposit;  1,106  the  second;  and  no  more  than  fifty  or 
sixty  the  third.     The  defendants,  Clifton,  Wickey,  Levi,  and 
Fennell,  did  not  pay  the  second  or  the  third ;  and  as  early  as 
the  middle  of  May,  Wickey  and  Levi  had  sold  their  scrip. 

Whoever  brought  the  scrip  receipt,  and  proposed  to  pay  the 
second  call  and  to  sign  the  deed,  was  permitted  to  do  so,  whether 
the  shares  had  been  originally  allotted  to  him,  or  whether  he  had 
purchased  them  in  the  market. 
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Fox  On  the  16th  of  July  the  following  notice  was  published  in 

Clifton,      the  London  Gazette,  of  the  deed  of  settlement  being  ready  for 
execution : 

*'  Imperial  Distilleby  Company, 

"  No.  9,  Mark  Lane. 
"  Notice  is  hereby  given,  that  the  directors  having  resolved  on 
making  a  call  of  5L  a  share,  to  be  paid  on  or  before  the  18th 
instant,  and  also  on  issuing  shares  in  lieu  of  scrip  receipts,  the 
scrip-holders  are  therefore  requested,  either  by  themselves  or 
their  authorized  agents,  to  attend  at  the  office  of  the  Company, 
No.  9,  Mark  Lane,  for  the  purpose  of  paying  to  a  committee  of 
directors  the  amount  of  the  shares  held  :  also  for  the  purpose  of 
exchanging  scrip  for  the  shares,  and  of  signing  the  deed  of  settle- 
ment, which  has  been  approved  of  by  the  standing  counsel  and 
the  directors.  Should  it  be  inconvenient  for  any  scrip-holder  to 
attend  for  the  purpose  of  signing  the  deed,  printed  forms  of 
powers  of  attorney  may  be  procured  at  the  office,  empowering 
persons  to  execute  the  deed  for  them ;  it  being  determined  by  the 
directors  that  no  scrip-holder  can  receive  shares  for  scrip  until 
he  has  first  signed  the  deed  of  settlement ;  and  no  scrip  can  be 
exchanged  for  shares  after  Monday  the  18th  instant. 

*' W.Lane,  Sec.'' 

[  781 1  On  the  25th  of  July  the  following  letter  was  addressed  by  the 

secretary  to  the  subscribers  : 

"  Imperial  Distillery  Company,  9,  Mark  Lane, 
"July  25th,  1825. 
'*  Sib, — I  am  directed  to  remind  you  that  the  deed  of  settle- 
ment of  this  Company,  which  has  been  approved  by  the  standing 
counsel,  and  signed  by  the  directors  and  many  of  the  subscribers, 
now  awaits  your  signature  ;  and  that  unless  the  same  be  signed 
and  the  second  instalment  of  5Z.  per  share  paid  immediately,  the 
shares  unpaid  for  will  be  forfeited ;  the  directors  having  made 
engagements  highly  advantageous  to  the  Company,  which  will 

preclude  further  time  being  allowed. 

"W.  Lane,  Sec." 

On  the  12th  of  August  the  directors  advertised  that  the  deposits 
would  become  forfeited  on  all  scrip  for  which  the  deed  of  settle- 
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ment  was  not  signed,  and  the  first  call  paid  on  or  before  the         Fox 
23rd.  And  on  the  27th  of  Augast  another  advertisement  appeared,      clifton 
declaring  that  such  deposits  on  the  now  outstanding  scrip  were 
forfeited  for  the  use  and  benefit  of  the  proprietors,  and  authorising 
applications  to  be  made  for  the  shares  so  forfeited. 

On  the  second  call  being  paid,  the  scrip  receipt  was  given  up 
and  a  fresh  paper  issued,  denominated  a  share.  That  share-paper 
was  in  the  following  form : 

''Imperial  Distillery  Company.     Capital,   600,000Z.     Shares, 

12,000 ;  50Z.  each.     No.  636.     This  is  to  certify,  that  John  Smith, 

of  London,  hath  paid  the  sum  of  51.  upon  the  above-mentioned 

share  in  this  Company,  and  that  he  is  entitled  to  the  same  share, 

subject  to  the  future  instalments  to  be  made  thereon,  and  to  the 

laws  and  regulations  of  the  Company  as  contained  in  the  deed 

of  settlement  establishing  the  same  ;  and  also  subject  *to  such      [  *782  ] 

bye-laws  and  regulations  as  may  be  made  by  the  directors  of  the 

Company. 

"John  Duxston, 

"  Rob.  Hone,       j-  Directors." 

"W.  Aston, 
(Indorsed) 

"  Second  instalment. 

"Received  the  18th  of  July,  1825,  the  sum  of  5Z.,  the  amount 

of  the  second  call  on  the  annexed  shares. 

"W.  Lane,  Sec." 

A  third  call  was  made  by  the  directors  in  the  latter  end  of  the 
year  1826. 

On  the  6th  of  December,  1825,  the  defendants  Green  and  Hartley, 
who  had  paid  the  second  call,  received  the  following  letter : 

"Imperial  Distillery  Company. 
"  Sir, — I  am  instructed  by  the  directors  of  this  Company  to 
remind  you  that  you  have  not  paid  the  third  instalment  on  the 
shares  held  by  you  herein,  and  to  request  that  you  will  forthwith 
pay  the  same,  as  no  extension  of  time  can  be  allowed,  an  early 
payment  being  necessary  to  carry  into  effect  the  objects  and 
operations  of  the  Company. 

"W.Lane,  Sec." 
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Fox  On  the  28rd  of  December  the  following  letter  was  also  received 

t*. 

Clifton,      by  the  defendant  Green  &om  the  Secretary : 

**  Imperial  Distillebt  Company,  9,  Mark  Lane. 

*'  Sir, — The  directors,  on  inspecting  the  list  of  subscribers  to 

this  Company,  have  found  with  much  surprise  your  name  amongst 

those  who  have  omitted  to  pay  the  third  instalment.    I  request, 

therefore,  you  will  immediately  pay  the  same,  in  order  that  the 

necessary  arrangements  may  be  completed,  and  that  I  may  report 

thereon  at  the  next  meeting. 

"W.Lake,  Sec." 

[  783  ]  These  letters  having  passed  unheeded,  the  Secretary  wrote  a 

third  letter  on  the  14th  January,  1826,  to  the  defendants  Green 
and  Hartley. 

"  Imperial  Distillery  Company,  9,  Mark  Lane. 

"  Sir, — I  am  now  for  the  last  time  instructed  by  the  directors 
to  inform  you,  that  unless  the  third  call  of  51.  per  share  on  the 
shares  held  by  you  be  paid  on  or  before  the  21st  instant,  at  the 
office  of  the  Company,  you  will  be  considered  no  longer  a  share- 
holder under  the  deed  of  settlement,  but  as  having  abandoned  all 
interest  in  the  concern;  and  the  shareholders  who  may  have 
paid  will  then  be  deemed  the  only  parties  interested  in  the  funds 
and  concerns  of  the  Company,  and  they  will  forthwith  adopt  such 
measures  as  they  think  fit,  and  will  no  longer  hold  you  answer- 
able for  any  further  instalment,  or  entitled  to  receive  back  any 
sums  whatsoever. 

"  I  repeat  that  this  is  the  last  notice  which  will  be  sent,  and 

that  the  line  of  conduct  in  case  of  your  non-payment  will  be 

rigidly  adhered  to. 

"  W.  Lane,  Sec." 

Upon  these  facts,  Tindal,  Ch.  J.  left  it  to  the  jury  to  say,  Ist, 
Whether,  when  the  contract  was  entered  into  with  the  plaintiff, 
all  the  defendants  were,  as  partners,  entitled  to  a  share  of  the 
profits  of  the  concern. 

2ndly,  Whether,  if  this  were  an  inchoate  partnership,  the 
defendants  had  legally  withdrawn  themselves  from  the  concern 
before  the  partnership  was  complete. 
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Srdly,  Whether,  m  such  case,  they  had  held  themselves  out  as         Fox 
partners.  Clifton. 

A  verdict  having  been  found  for  the  plaintiff, 

Taddy,  Serjt.,  in  Michaelmas  Term,  on  behalf  of  the  defen- 
dants Clifton  and  Wickey,  obtained  a  rule  nUi  to  set  it  aside,  on 
the  ground  that  the  first  point  had  been  left  too  widely  to  the 
jury,  being  rather  a  question  of  *law  than  of  fact ;  and  that,  on      [  *784  ] 
the  second  and  third,  the  verdict  was  against  the  evidence. 

Wild^  and  Bompas^  Serjts.  shewed  cause  against  the  rule, 
and  Toddy,  Serjt.  supported  it ;  but  similar  rules  having  been 
obtained  and  supported  on  behalf  of  the  other  defendants  by 
Adams  and  Jones,  Serjts.,  and  Bosanquet,  J.  having  subsequently 
joined  the  Bench,  the  Court  desired  that  the  cause  might  be 
argued  again  on  the  single  question  of  partnership.  Accordingly, 
In  Easter  Term,  that  point  was  again  argued  by  Bompas  for 
the  plaintiff,  and  Toddy  for  all  the  defendants. 

[After  argument  the  Coubt  took  time  for  consideration :] 

TiNDAL,  Ch.  J. :  [  75*1  ] 

This  action  was  brought  by  the  plaintiff  against  the  seven 
defendants,  to  recover  the  amount  of  a  demand  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendants,  and  for  work 
and  labour  done  and  materials  found  by  the  plaintiff  for  them, 
and  at  their  request. 

It  appeared  at  the  trial  of  this  cause  at  Guildhall,  that  the 
contract,  upon  which  the  action  was  founded,  was  not  made 
personally  and  individually  with  the  defendants,  but  with  the 
chairman  and  directors  of  a  certain  joint  stock  company  called 
the  ''  Imperial  Distillery  Company  ;  "  the  contract  being  a  tender 
sent  in  by  the  plaintiff  on  the  18th  of  July,  1825,  addressed  to 
such  chairman  and  directors,  in  answer  to  an  advertisement 
which  had  been  published  by  the  directors  on  the  24th  of  June, 
stating  their  readiness  to  receive  tenders  for  the  supply  and 
erection  of  the  works  in  question.  But  it  was  contended  at  the 
trial,  that  upon  the  evidence  in  this  case,  the  seven  defendants 
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Fox  must  be  considered  partners  in  this  company,  or,  if  not  partners, 
Clifton,  that,  at  all  events,  they  had  allowed  themselves  to  be  so  held  out 
to  the  plaintiff,  and  were  therefore  bound  by  the  contract  of  the 
directors,  and  liable  to  the  payment  of  the  plaintiff's  demand. 

Three  questions  were  left  to  the  jury  at  the  trial :  first, 
whether,  at  the  time  of  making  this  contract,  the  defendants 
were  partners  in  this  joint  concern ;  in  which  case  the  jury  were 
[  '792  ]  told  the  verdict  must  be  for  the  *plaintiff :  secondly,  admitting 
they  were  not  partners  in  fact,  whether  they  had  by  their 
conduct  held  themselves  out  to  the  plaintiff  as  partners,  or 
allowed  themselves  to  be  so  represented  at  the  time  of  making 
this  contract ;  in  which  case,  also,  the  jury  were  directed  to  find 
for  the  plaintiff:  and,  thirdly,  whether,  admitting  the  defen- 
dants to  have  been  at  one  time  dormant  partners  in  this  concern, 
any  one  of  them  had  ceased  to  be  a  partner  before  the  contract 
in  question  was  made ;  in  which  case  the  jury  were  told  they 
were  to  find  for  the  defendants. 

The  jury  found  a  general  verdict  for  the  plaintiff  for  the 
amount  of  his  demand;  and  the  case  comes  now  before  the 
Court,  upon  a  rule  obtained  by  the  defendants  to  set  aside  that 
verdict,  and  for  a  new  trial ;  as  well  upon  the  ground  that  the 
direction  on  the  first  point  was  not  a  proper  direction,  as  also 
that  the  verdict  was  against  the  evidence  given  in  the  cause. 

The  main  and  important  question  in  this  case  undoubtedly  is, 
whether,  under  the  circumstances  proved  at  the  trial,  the  defen- 
dants were  actually  partners  in  the  Imperial  Distillery  Company; 
for,  if  partners,  the  general  principle  which  governs  all  partner- 
ships in  trade  would  apply  to  the  present  case — that  each 
individual  partner  constitutes  the  others  his  agents  for  the 
purpose  of  entering  into  all  contracts  for  him  within  the  scope  of 
the  partnership  concern ;  and,  consequently,  that  he  is  liable  to 
the  performance  of  all  such  contracts,  in  the  same  manner  as  if 
entered  into  personally  by  himself. 

But  before  we  give  our  judgment  upon  this,  the  principal 
question,  it  may  be  convenient  to  clear  the  case  of  the  second 
point  which  has  been  made,  viz.  whether  the  defendants  have 
held  themselves  out  to  the  world  generally,  or  to  the  present 
plaintiff  in  particular,  as  partners  in  the  present  concern  ;  for,  if 
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sach  should  be  the  result  of  the  evidence,  it  would  render  any         Fox 
inquiry  into  the  first  question  altogether  immaterial.  Clifton. 

Now,  the  evidence  upon  which  the  plaintiff  contends  that  the  [  7^3  ] 
defendants  permitted  themselves  to  be  represented  to  the  plaintiff 
as  partners  in  the  concern  is,  that  the  secretary  to  the  Company 
had  prepared  a  book  containing  a  list  of  the  names  of  all  those 
persons  to  whom  shares  had  been  allotted  in  the  concern,  in 
which  list  the  names  of  the  seven  defendants  had  been  included ; 
that  this  list  had  been  left  with  the  bankers  of  the  Company  to 
enable  them  to  receive  the  deposits  from  the  contributors,  upon 
which  list  the  payments  had  been  made  and  receipts  given  at 
the  banking  house ;  and  that  a  copy  of  it  was  lying  upon  the 
table  of  the  counting-house  belonging  to  the  Company,  where  it 
was  seen  by  the  plaintiff  when  he  called  upon  the  subject  of  the 
contract;  and  that,  on  one  occasion,  when  the  plaintiff  was 
expressing  a  doubt  about  trusting  such  a  numerous  company, 
the  secretary  opened  the  book,  and  the  plaintiff  looked  over  some 
of  the  names. 

The  book  itself,  when  referred  to,  contained  lists,  on  the 
different  pages,  of  the  names  of  the  several  persons  to  whom 
shares  had  been  allotted,  arranged  alphabetically,  one  leaf  being 
assigned  to  each  letter  of  the  alphabet,  and  the  whole  number  of 
names  consisted  of  upwards  of  200  ;  so  that  the  merely  opening  the 
book  in  the  counting-house  and  seeing  some  of  the  names  could 
not,  in  the  ordinary  course  of  things,  give  any  intimation  to  the 
plaintiff  that  the  names  of  the  seven  defendants  were  included  in 
the  lists.  Indeed,  it  is  not  argued  on  the  ground  that  the  plaintiff 
saw  the  names  of  the  defendants  in  this  list,  but  that  the  bare 
circumstance  that  their  names  were  included  in  such  list  used 
for  the  purposes  above  specified,  by  their  own  permission,  was  a 
sufficient  holding  themselves  out  to  the  world  as  partners  in  the 
Company. 

But,  in  the  first  place,  there  was  no  evidence  that  the  defen- 
dants knew  of  the  existence  of  any  copy  of  the  list  at  the 
counting-house ;  still  less,  any  evidence  *that  such  list  was  made  [  •794  J 
up,  or  shewn  to  any  one,  with  their  permission  or  knowledge. 
The  holding  one's-self  out  to  the  world  as  a  partner,  as  contra- 
distinguished from  the  actual  relation  of  partnership,  imports  at 
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Fox         least  the  voluntary  act  of  the  party  bo  holding  himself  out. 

Clifton.  It  implies  the  lending  of  his  name  to  the  partnership ;  and 
is  altogether  incompatible  with  the  want  of  knowledge  that  his 
name  has  been  so  used*.  Thus,  in  the  ordinary  instances  of 
its  occurrence,  where  a  person  allows  his  name  to  remain  in  a 
firm,  either  exposed  to  the  public  over  a  shop  door,  or  to  be  used 
in  printed  invoices  or  bills  of  parcels,  or  to  be  published  in 
advertisements,  the  knowledge  of  the  party  that  his  name  is 
used,  and  his  assent  thereto,  is  the  very  ground  upon  which  he 
is  estopped  from  disputing  his  liability  as  a  partner. 

That  there  must  have  been  some  list  of  the  subscribers  to  so 
numerous  a  company,  the  defendants  may,  indeed,  be  taken  to 
have  known;  it  would  have  been  impossible  to  make  calls  for 
deposits,  to  give  notices,  or  to  do  any  of  the  acts  necessary  for 
carrying  on  the  concern,  without  a  written  list  of  the  names  of 
subscribers.  So  far,  therefore,  the  authority  of  the  defendants 
to  the  existence  of  a  list  may  be  assumed.  But  that  implies  no 
authority  whatever  that  a  copy  should  be  made  out  to  lie  in  the 
counting-house,  for  the  purpose  of  being  shewn  to  strangers  who 
might  demand  to  look  at  it.  And  still  less  could  the  list  left 
with  the  bankers  be  considered  as  making  any  communication 
to  the  world  with  th6  assent  of  the  defendants.  That  list  was  a 
matter  in  strict  confidence  and  privity  between  the  banker  who 
received  the  money,  and  the  party  who  called  with  the  letter  in 
his  hand  and  paid  the  deposit.  It  held  out  no  information  to  the 
public,  because  not  communicated  to  any  third  person  whatsoever. 
Even  upon  the  face  of  the  book  itself,  it  conveyed  no  information 

l[  *795  ]  of  the  relation  in  which  the  parties  *stood  to  each  other ;  as  it 
contained  nothing  but  a  long  list  of  names,  without  any  notice 
or  heading  whatever ;  leaving  it  altogether  imcertain  whether 
the  persons  named  are  partners  in  any  concern  actually  estab- 
lished, or  merely  subscribers  to  a  projected  partnership :  and  as 
to  the  receipt  given  by  the  bankers  for  the  deposit,  and  called 
the  scrip  receipt,  it  could  give  no  information  to  any  one ;  for  it 
was  a  receipt  given  to  the  directors  eo  nomine^  and  not  to  the 
individual  paying  the  money. 

But,  without  reference  to  the  information  which  the  plaintiff 
actually  received  from  the  book,  we  think  the  communication  of 
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this  book  was  no  act  done  by  the  defendants  themselves,  or  by         Fox 
their  authority  or  permission,  so  as  to  make  them  nominal  and      cliftov. 
ostensible    partners,   in  contradistinction  to  real    partners    or 
sharers  in  the  profits  of  the  concern ;  so  that  the  verdict,  if  it 
rested  on  this  part  of  the  evidence,  cannot  be  supported. 

The  question,  therefore,  must  be  considered,  whether,  upon 
the  facts  of  this  case,  the  defendants  were  partners  in  the 
Imperial  Distillery  Company  with  the  directors  and  other  share- 
holders, at  the  time  this  contract  was  made :  for,  by  the  general 
rule  of  law  relating  to  partnerships  in  trade,  each  would  then 
be  liable  to  the  debts  of  the  whole  Company  contracted  in  the 
coarse  of  the  trade.  This  is  a  consequence  not  confined  to  the 
law  of  this  country,  but  extending  generally  throughout  Europe  ; 
and  it  is  founded,  partly  on  the  desire  to  favour  commerce, 
that  merchants  in  partnership  may  obtain  more  credit  in  the 
world;  and,  more  especially,  on  the  principle  that  the  mem- 
bers of  trading  partnerships  are  constituted  agents  the  one 
for  the  other,  for  entering  into  contracts  connected  with  the 
business  and  concerns  of  the  partnership;  so  that  by  the 
contracts  of  the  agent  all  his  principals  are  bound.  (See 
Pothier,  Traite  du  Contrat  de  Societe,  ch.  6,  s.  1.)  The 
question,  therefore,  becomes  this, — whether,  at  the  time  of 
this  contract  *made  by  the  directors,  the  relation  between  the  [  •796  ] 
defendants  and  them  was  such,  that  the  directors  were  con- 
stituted the  agents  of  the  defendants  to  bind  them  by  their 
contracts  ? 

The  first  act  done  on  the  part  of  the  defendants  is  an  applica- 
tion by  letter  from  each  of  them,  except  one,  requesting  the  name 
of  the  party  to  be  inserted  for  a  certain  number  of  shares  in  the 
hnperial  Distillery  Company,  and  engaging  to  make  payment 
thereon.  All  these  letters  appear  to  have  been  written  between 
the  2nd  and  21st  of  March  ;  and  so  completely  was  the  Company 
unformed  at  the  time,  that  the  letters  were  addressed  to  Messrs. 
Fishers  and  Norcutt,  who  acted  as  solicitors  for  the  persons, 
whoever  they  might  be  (for  it  does  not  distinctly  appear),  who 
were  endeavouring  to  establish  the  concern.  On  the  19th  of 
March  a  pubh'c  meeting  was  held,  which  was  attended  by  many 
persons,  whether  by  the  defendants  or  not,  there  is  no  evidence, 

85—2 
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Fox  at  which  meeting,  according  to  the  language  of  the  secretary, 
Cliftok      "  the  company  was  formed." 

On  the  23rd  of  March  an  advertisement  appears,  headed, 
"Imperial  Distillery  Company;  capital  600,000^.,  in  12,000 
shares  of  501.  each ; "  giving  the  names  of  the  trustees  and 
other  officers,  and  adverting  to  other  particulars  which  it  will 
be  necessary  to  refer  to  afterwards. 

It  was  not  mitil  the  24th,  the  day  following  the  advertisement, 
that  an  answer  was  sent  to  the  different  applicants,  signed  by  the 
secretary,  who  had  been  appointed  in  the  meantime,  informing 
them  that  the  directors  had  appropriated  a  certain  number  of 
shares  to  each,  and  requesting  them  to  pay  the  deposit  of  five 
pounds  per  share  before  the  28th  of  March. 

Now,  the  advertisement  described  the  proposed  undertaking  as 
"  The  Imperial  Distillery  Company,"  It  is  said  this  description 
assumes  that  it  is  a  Company  already  formed  :  but  the  very  cir- 
cumstance of  publishing  an  advertisement  proves  that  it  was 
[  •797  ]  only  a  project  *for  a  Company,  not  a  Company  actually  formed ; 
for  if  the  600,000Z.  had  been  subscribed,  and  the  12,000  shares 
allotted,  why  publish  an  advertisement  ?  It  could  only  be  intended 
for  the  purpose  of  inducing  others  to  subscribe.  The  description 
employed  in.  the  advertisement  of  the  advantages  to  be  gained  by 
the  subscribers,  proves  also  the  object  of  the  publication ;  and 
the  conclusion  points  more  directly  to  the  future  formation  of  a 
Company  :  it  states,  that  **  A  deed  of  settlement  will  be  prepared 
forthwith,  which  must  be  executed  within  thirty  days  after  the 
same  shall  be  ready  for  that  purpose ;  and  every  person  who 
shall  neglect  to  execute  the  same  within  that  time  shall  forfeit 
all  share  and  interest  in  the  Company.  The  deed  is  to  contain 
all  such  clauses  and  conditions  as  the  standing  counsel  and 
solicitors  to  the  Company  shall  deem  necessary.  The  shares 
will  be  forthwith  allotted  ;  and,  until  offices  are  taken,  all 
communications  are  requested  to  be  made  to  the  directors,  at  the 
'  City  of  London  Tavern.'  " 

Now,  this  advertisement  is  the  basis  of  the  contract  between 
the  parties ;  it  is  upon  the  footing  of  this  prospectus,  that  the 
seven  defendants  had  their  shares  allotted  to  them,  and  paid 
iheir  deposits :  if  they  are  not  partners  under  this  agreement. 
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they  are  not  partners  under  any;  for  they  neither  exchanged  Fox 
their  scrip-receipts  for  certificates  of  shares;  nor  executed  the  cliftok. 
deed  when  prepared ;  nor  paid  a  second  call  when  made ;  nor 
appeared  at  any  meeting ;  nor  interfered  with  any  concerns  of 
the  Company ;  nor  did  any  act  subsequent  to  the  making  this 
contract ;  nor  any  act  before,  other  than  applying  for  shares  and 
paying  the  deposit  of  51.  per  share,  when  they  learnt  from  the 
letter  of  the  secretary  that  a  certain  number  of  shares  was 
appropriated  to  them. 

The  paying  of  the  deposits  must  undoubtedly  be  taken  to 
imply  an  assent  to  the  terms  of  the  advertisement ;  *that  is,  an  [  *798  ] 
assent  to  become  partners  in  a  Company  raising  a  capital  of 
600,0OOZ.,  consisting  of  12,000  shares,  and  to  be  governed 
by  a  deed  which  should  contain  the  clauses  and  conditions  to 
be  agreed  on  in  future :  but  we  think  it  implies  nothing  more ; 
and  that  it  cannot  be  construed  as  an  assent  to  the  terms  of 
a  partnership  already  formed. 

When,  therefore,  instead  of  an  allotment  of  12,000  shares,  the 
utmost  that  were  ever  allotted  scarcely  exceeded  7,600 ;  when, 
out  of  that  number,  no  more  than  2,800  ever  paid  the  first 
instalment;  when  not  half  the  latter  number  paid  the  second 
instalment,  and  only  sixty-five  subscribers  signed  the  deed ;  we 
think  the  subscribers  were  at  liberty  to  say.  This  was  not  the 
trading  Company  upon  which  we  paid  our  deposit ;  neither  the 
capital,  nor  the  number  of  shares,  bearing  any  reasonable 
proportion  to  the  original  plan  and  project.  And  this  the  more 
especially,  because,  by  the  terms  of  the  advertisement,  they  were 
taught  to  expect  that  the  utmost  risk  which  they  encountered 
was  the  loss  of  all  share  and  interest  ''in  the  concern  "  upon 
their  refusal  to  execute  the  deed  ;  which  loss  they  appear  to  have 
submitted  to. 

There  are  no  facts  subsequent  to  the  payment  of  the  deposit 
which  in  any  manner  affect  the  seven  defendants.  On  the  80th 
of  June  the  deed  was  prepared  for  signature,  and  shortly  after- 
wards signed  by  the  directors,  and  those  of  the  shareholders  who 
paid  the  second  instalment,  not  exceeding  sixty-five  in  number  : 
and  it  is  not  immaterial  to  observe,  that  so  little  was  the  partner- 
ship considered  as  fixed  before  the  execution  of  the  deed,  that. 
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Fox         a.ccording  to  the  evidence  of  the  secretary,  any  person  producing 

Clifton,     a  scrip  receipt,  and  paying  a  second  call,  whether  an  original 

subscriber  or  not,  was  permitted  to  execute  the  deed.     The 

defendants,  however,   on  this   record,   with   the   exception   of 

[  •799  ]       Plummer,  *never  executed  the  deed ;   nor  did  any  more  than 

two  of  them  ever  pay  the  second  instalment. 

On  the  16th  of  July  there  was  an  advertisement  in  the  Gazette^ 
making  a  second  call  for  5{.,  and  informing  the  subscribers  "  that 
it  had  been  determined  by  the  directors,  that  no  scrip-holder 
could  receive  shares  for  scrip  until  he  had  first  signed  the  deed 
of  settlement,  and  no  scrip  could  be  exchanged  for  shares  after 
Monday  the  18th  instant." 

The  defendants,  except  as  above,  neither  exchanged  their  scrip, 
nor  executed  the  deed.  On  the  12th  of  August  the  directors 
advertised  that  the  deposits  would  become  forfeited  on  all  scrip 
for  which  the  deed  of  settlement  was  not  signed,  and  the  first  call 
paid  on  or  before  the  28rd.  And  on  the  27th  of  August  a  second 
advertisement  appeared,  declaring,  ''that  such  deposits  on  the 
now  outstanding  scrip  were  forfeited  for  the  use  and  benefit  of 
the  proprietors ;  and  authorizing  applications  to  be  made  for  the 
shares  so  forfeited." 

At  this  moment,  therefore,  the  consequence  had  followed  which 
the  original  prospectus  had  declared,  viz.  "  the  forfeiture  of  the 
deposits,  and  all  interest  and  share  in  the  concern ;  "  and  no 
subsequent  offer  by  the  directors,  to  allow  the  subscribers  to  be 
restored  to  their  shares  upon  the  execution  of  the  deed,  could  alter 
their  relation  to  each  other,  unless  assented  to  by  themselves. 

Upon  this  first  question,  therefore,  whether  a  partnership  was 
actually  formed,  we  think,  if  the  right  to  participate  in  the  profits 
of  a  joint  concern  is  to  be  taken,  as  undoubtedly  it  ought  to  be,  as 
a  test  of  a  partnership,  these  defendants  were  not  entitled  at  any 
time  to  demand  a  share  of  profits,  if  profits  had  been  made ; 
inasmuch  as  they  had  never  fulfilled  the  conditions  upon  which 
they  subscribed.  We  think  the  matter  proceeded  no  further, 
than  that  the  defendants  had  offered  to  become  partners  in  a 
[  •800  ]  projected  concern,  and  that  the  concern  *proved  abortive  before 
the  period  at  which  the  partnership  was  to  commence:  and, 
therefore,  with  respect  to  the  agency  of  the  directors,  which  is 
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the  legal  consequence  of  a  partnership  completely  formed,  we  Fox 
think  the  directors  proceeded  to  act  before  they  had  authority  olifton. 
from  these  defendants ;  for  they  began  to  act  in  the  name  of  the 
whole,  before  little  more  than  half  the  capital  was  subscribed  for, 
or  half  the  shares  were  allotted.  The  persons,  therefore,  who 
contracted  with  the  directors,  must  rest  upon  the  security  of  the 
directors,  who  made  such  contract,  and  of  those  subscribers,  who, 
by  executing  the  deed,  have  declared  themselves  partners,  and  of 
any  who  have  by  their  subsequent  conduct  recognized  and 
adopted  the  acts  and  contracts  of  the  directors ;  but  they  have 
not  the  security  of  the  present  defendants,  who  are  not  proved  by 
the  evidence  to  stand  in  any  one  of  such  predicaments. 

It  is  unnecessary  to  advert  to  any  of  the  cases  which  have  been 
referred  to,  each  of  which  must  rest  upon  its  own  peculiar  circum- 
stances ;  except  that  with  respect  to  Perring  v.  Hone,  decided  in 
this  Court,  we  think  it  right  to  observe,  that  the  great  point, 
whether  there  was  a  partnership  or  not,  does  not  appear  to  have 
been  made  the  prominent  subject  of  argument,  but  to  have  been 
rather  assumed  than  disputed  ;  for  the  advertisement  or  prospectus 
was  not  brought  to  the  attention  of  the  Court,  nor  is  there  any 
argument  upon  the  terms  of  it.  It  is  not  incompatible  with  that 
determination,  that  the  Court  might  have  held  the  proof  of 
partnership  incomplete,  if  the  same  materials  had  been  brought 
before  them  which  are  presented  to  us. 

Upon  the  view  which  we  have  taken  of  the  two  first  questions 
in  this  case,  it  becomes  unnecessary  to  give  any  opinion  on  the 
third,  as  to  the  divesting  of  the  liability  of  any  of  the  defendants 
by  the  sale  of  their  scrip  before  this  contract  was  entered  into. 

On  the  whole,  therefore,  we  make  the  rule  absolute  for  setting       [  soi  ] 

aside  the  verdict  for  the  plaintiff,  upon  the  broad  ground,  that  we 

do  not  think,  under  the  circumstances  proved,  the  directors  had 

any  authority  to  bind  these  defendants  by  the  contract  upon 

which  the  action  is  founded. 

Ride  absolute. 

On  a  second  trial,  upon  substantially  the  same  evidence,  the        1832. 
jury  again  found  a  verdict  for  the  plaintiff;  and  the  Court  again,        ".^  ' 

in  a  judgment  delivered  by  Tindal,  Ch.  J.,  made  absolute  a  rule  [^  ^»°f^'-  j^^ 
for  a  new  trial. 
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1827.  IN  THE  COURT  OF  EXCHEQUER. 

Sov.  27. 

In  Ebbob  fbom  the  Coubt  of  Kino's  Bench. 

cfuimtr.       MACDOUGALL,   Gent.   One,  i&c,    v.   EOBERTSON 

AND  Another. 

(2  Younge  &  Jervis,  11—30.) 
i^Tms  case  is  reported  from  4  Bingham,  in  29  R.  E.  592.^ 


1827.  IRVING  AND   Others  v.  VIANA. 

Dee.  12. 
(2  Younge  &  Jervis,  70—72.) 

Eq,  '  Before  the  Whole  Court.! 

°Aall  **  ^  solicitor  has  a  lien  for  his  costs  on  a  fund  in  Court  produced  by  his 

r  70  1  exertions;   and  therefore,  where,  on  a  bill  for  discovery  in  aid  of  a 

defence  at  law,  an  injunction  was  granted  on  terms,  one  of  which  was 
the  payment  of  money  into  Court,  and  an  answer  was  afterwards  filed, 
and  the  action  at  law  being  subsequently  tried,  a  verdict  was  found  for 
the  defendant :  it  was  held,  that  the  solicitor  for  the  defendant  in  equity 
had  a  lien  on  the  fund  for  the  costs  of  the  discovery.  But  where  the 
solicitor  putting  in  the  answer  was  removed,  and  his  demand  paid,  and 
another  solicitor  employed,  it  was  considered  that  the  fund  was  exonerated 
to  that  extent,  and  that  the  latter  solicitor  had  not  any  lien  for  the  costs 
of  the  former  solicitor,  though  paid  by  him. 

Campbell  and  Richanh,  G.,  moved  that  the  Accoimtant- 
General  might  be  directed  to  transfer  to  the  plaintiffs  a  sum  of 
Bank  Annuities,  purchased  with  the  money  paid  into  Court  by  the 
plaintiffs,  in  trust,  to  abide  the  event  of  the  suit,  and  that  the 
plaintiffs  might  be  at  liberty  to  set  off  the  costs  of  the  action  at 
law  against  Pratt,  against  the  costs  of  the  discovery  in  this  case. 

Phillvnore,  for  Messrs.  Wainwright,  the  solicitors  of  the 
defendant  Yiana,  admitted  the  gross  misconduct  of  the  defendant, 
who  had  imposed  on  bis  solicitors,  and  induced  them  to  believe 
that  he  had  a  just  case :  but  insisted  that  the  solicitors  had  a 
lien  on  the  fund  for  their  costs  of  the  discovery  in  this  case ;  and 
for  this  he  cited  Fowler's  Practice :  J  that  this  was  not  a  mere 
case  of  mutual  set-off,  the  action  at  law  being  against  only  one 
under- writer  (Pratt),  whilst  the  bill  of  discovery  was  filed  by  several 

t  ExceptMr.  Baron  Vaughan,  who  t  Vol.  2,  pp.  294,  295. 

was  absent  on  Circuit. 


VOL.  XXXI.]     1827.    EX.    2  YOUNGE  &  JER.  70—71.  558 


under- writers ;  and  it  had  been  decided,  that  where  there  were       Ievino 
costs  in  equity  and  at  law,  due  from  the  opposite  parties,  the       viana. 
Coart  would  not  set  off  the  costs  at  law  against  those  in  equity, 
if  the  soUcitor  in  equity  claimed  a  lien  on  the  latter :  Smith  v. 

Broklesbi/A 

Campbell,  in  reply,  contested  the  lien  of  Messrs^  Wainwright 
*on  the  fund ;  and  insisted,  that,  if  there  were  any  lien,  it       [  '71  ] 
extended  to  business  done  by  them  only,  and  not  to  the  costs  of 
Mr.  Annesley,  a  former  solicitor  of  the  defendant,  whose  demand 
bad  been  paid  by  Messrs.  Wainwright  on  succeeding  him. 

Alexander,  C.  B.  : 

There  is  not  the  slightest  ground  for  casting  any  imputation 
on  Messrs.  Wainwright  &  Co.  who  are,  I  believe,  persons  of  the 
first  respectability ;  their  character  stands  wholly  clear  of  this 
transaction.  It  has  been  contended,  that  Messrs.  Wainwright 
have  a  lien  on  the  fund  for  their  costs  of  the  bill  of  discovery. 
Xow,  if  the  costs  belonged  to  the  party  himself,  nothing  could  be 
more  just  than  that  they  should  be  set  off  against  the  costs  at 
kw.  Messrs.  Wainwright  can  have  no  lien  except  on  the  costs 
in  equity,  which  would  be  payable  to  their  client,  in  respect  of 
Tvhat  they  themselves  have  done  in  equity.  A  great  part  of  the 
business  appears  to  have  been  done  by  another  solicitor,  and  his 
demand  seems  to  have  been  satisfied.  It  would  be  carrying  the 
rule  beyond  all  principle,  and,  as  far  as  I  understand,  beyond  all 
practice,  to  extend  the  lien  to  any  other  costs  than  those  actually 
incurred  by  Messrs.  Wainwright. 

HuLLocK,  B. : 

I  am  of  the  same  opinion.  The  present  case  may  be  decided 
on  its  peculiar  circumstances,  without  reference  to  what  is  the 
practice  in  either  of  the  other  Courts.  It  will  be  found,  on 
reference  to  the  cases,  to  be  an  admitted  principle,  that  where  an 
attorney  by  his  exertions  has  gained  some  benefit  for  his  client, 
he  shall  not  be  deprived  of  his  lien  on  a  fund  produced  by  those 
exertions.  In  the  present  case,  if  there  were  any  lien  on  the 
fond  for  the  costs  of  the  discovery,  that  lien  was  the  lien  of 
t  3  R.  R.  547  (1  Anst.  61). 


554  1827.    EX.    2  YOUNGE  &  JER.  71—72.  [r.r. 


iBYiKo  Mr.  Annesley  ;  and  the  fund  seems  to  have  been  exonerated  from 
YiASA.  that  lien,  by  payment  to  him  of  his  demand.  It  would  be  *rather 
r  '72  ]       extraordinary  to  hold  that  the  fund,  being  once  exonerated  from 

the  lien,  should  be  again  subjected  to  a  lien  on  behalf  of  another 

attorney. 

Garrow,  B.,  concurred. 

The  parties  subsequently  agreed,  that  Messrs.  Wainwright 
should  be  paid  out  of  the  fund  the  costs  incurred  during  the  time 
they  were  the  solicitors  of  the  defendant. 


1828.  RIGLEY,  Gekt.  v.  DAYKIN. 

Jan,  25.  ' 
(2  Younge  &  Jervis,  83—87.) 

Pleaif  Where  B.  being  desirous  of  raising  a  sum  of  money  upon  mortgage, 

r  gg  1  employed  an  attorney  for  the  purpose,  who  applied  to  A.,  an  attorney, 

teUing  him,  at  the  same  time,  the  name  of  his  principal,  and  A.  agreed 
to  advance  the  money  on  behalf  of  a  client,  but  ultimately  the  negociation 
failed,  from  a  defect  of  title :  Held,  that  A.  could  not  maintain  an  action 
against  B.  for  his  fees,  although  it  was  proved  to  be  the  practice  for  the 
proposed  borrower  to  pay  the  expenses  of  the  proposed  lender,  the 
course  being  for  the  attorney  of  the  latter  to  send  his  bill  to  the  attorney 
of  the  former,  who,  if  the  bill  were  reasonable,  recommended  his  client 
to  pay  it. 

Indebitatus  assuatpsit  for  an  attorney's  bill.  Plea,  non 
assumpsit.  At  the  trial  before  Holroyd,  J.,  at  Nottingham,  the 
following  appeared  to  be  the  facts  of  the  case :  The  defendant, 
being  desirous  of  raising  the  sum  of  1,500Z.  upon  mortgage, 
employed  Fernhead,  an  attorney,  for  that  purpose,  who  being 
unable  to  procure  that  sum  at  the  time,  applied  to  the  plaintiff, 
who  was  also  an  attorney,  and  told  him  for  whom  the  money  was 
wanted.  The  plaintiff  said,  that  he  had  a  client  who  was  willing 
to  advance  1,000Z.,  if  a  surveyor,  to  be  appointed  by  him,  was 
allowed  to  value  the  property,  but  that  he  himself  also  must 
view  it  on  behalf  of  his  client.  These  terms  were  communicated 
by  Fernhead  to  the  defendant,  and  acceded  to  by  him,  and,  in 
consequence,  the  property  having  been  viewed  and  surveyed  by 
the  plaintiff  and  his  surveyor,  it  was  agreed  that  the  money 
should  be  advanced  upon  mortgage,  if  the  title  was  approved. 
Abstracts  were  accordingly  furnished  by  Fernhead  to  the  plaintiff. 
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bat  the  title  having  been  objected  to,  the  negociation  ultimately       Biolet 
failed.    This  action  was  brought  to  recover  a  compensation  for      datkin. 
business  done  upon  this  transaction.     No  objection  was  made  to 
the  reasonableness  of  the  charges  in  the  plaintiff's  bill.     It  was 
also  proved  by  two  attornies  of  respectability,  on  the  behalf  of 
the  plaintiff,  that  it  was  the  practice,  where  a  negociation  for  a 
mortage  went  off,  for  the  proposed  borrower  to  pay  all  the 
expenses,  the  course  being  for  the  attorney  of  the  lender  to  send 
his  bill  to  the  attorney  of  the  borrower,  and  for  the  latter,  if  the 
bill  were  *rea8onable,  to  recommend  his  client  to  pay  it.     It  was       [  •84  ] 
proved,  however,  by  one  of  the  witnesses,  that  if  the  proposed 
borrower  were  insolvent,  although  no  instance  of  the  sort  had 
occurred  in  his  experience,  he  should  make  out  the  bill  to  the 
lender.    When  the  money  is  advanced  upon  mortgage,  it  is  the 
practice  for  the  borrower  to  pay  all  the  expenses. 

Upon  these  facts,  a  verdict  was  taken  by  consent  for  the 
plaintiff,  for  the  amount  of  his  demand,  the  defendant  being  at 
liberty  to  move  to  enter  a  nonsuit,  if  the  objection  to  the  title 
was  not  good,  or  if  the  action  was  not  maintainable,  or  was 
improperly  brought  in  the  name  of  the  proposed  lender's  attorney. 

Denman,  C.  S.,  accordingly,  in  Michaelmas  Term,  moved  for 
and  obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered,  abandoning  the  objection 
applicable  to  the  title,  but  contending  that  the  defendant  not 
having  employed  the  plaintiff,  and  there  being  no  evidence  of  a 
promise  on  the  part  of  the  former  to  remunerate  him  for  his 
services,  the  plaintiff  could  not  recover  against  the  defendant, 
bat  must  resort  to  his  action  against  his  own  client,  the  proposed 
lender. 

Balgny  and  Pennington  shewed  cause : 

In  order  to  sustain  the  present  action,  it  is  not  necessary  that 
any  special  agreement  should  be  proved,  for  if  the  defendant  be 
liable,  the  law  will  imply  a  promise.  The  evidence  of  the  usage 
of  the  profession,  where  the  mortgage  is  completed,  is  clear  and 
reasonable.  In  that  case  the  borrower  pays  all  the  expenses; 
and  it  is  reasonable  that  he  should  do  so,  for,  as  the  mortgage 
may,  at  the  caprice  of  the  mortgagor,  be  paid  off  at  the  expiration 
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RioLET      of  the  first  year,  were  the  mortgagee  to  pay  but  part  of  the 

Datkin.      expense,  he  would  in  many  cases  be  a  loser  by  the  security. 

Such  being  the  case,  the  Court  will  recognise  the  usage  of 

[  *^  ]  business,  if  it  be  reasonable,  and  hold  *that  the  defendant  is 
liable.  In  Scrace  v.  Whittington,i  which  was  an  action  by  an 
agent  against  an  attorney,  whose  principal  was  known  to  the 
agent,  Abbott,  Ch.  J.  was  of  opinion  that  the  case  formed  an 
exception  to  the  general  rule,  that  agents  are  not  liable  upon  a 
contract  made  by  them  in  that  character,  when  the  name  of  the 
principal  is  disclosed  at  the  time  of  the  contract,  because  it  was 
the  usual  course  of  business  between  attomies  when  employed  by 
one  another^  to  look  for  payment  to  the  attorney  and  not  to  his 
client.  There  the  jury  foimd  that  the  credit  was  given  to  the 
defendant,  and  the  Court  said  that  the  law  would,  from  the 
usage  of  the  business,  raise  an  implied  contract  on  the  part  of 
the  latter  to  pay.  It  was  not  upon  the  motion  for  the  rule  nisi 
contended  that  the  title  to  the  property  was  complete,  and  it 
must  therefore  be  taken  to  be  insufficient.  That  being  so,  the 
negociation  failed,  through  the  default  of  the  borrower,  in  which 
case,  by  the  usage  of  the  profession,  the  expenses  are  to  be  paid 
by  him.  But  it  is  objected  that  the  plaintiff  was  originally 
employed  by  the  proposed  lender,  and  must  therefore  have  begun 
the  business  upon  that  retainer,  and  cannot  transfer  the  liability 
to  the  present  defendant.  The  credit  was  conditional,  and  the 
liability  would  attach  upon  the  party  failing  to  perform  his  part 
of  the  agreement.  It  is  clear  that  the  plaintiff  is  entitled  to  a 
remuneration  for  his  services.  By  whom  then  is  he  to  be  paid  ? 
If  his  remedy  be  against  the  proposed  lender  only,  the  latter  will 
clearly  be  entitled  to  his  action  over  against  the  present  defendant, 
and  thus  a  circuity  of  action  will  arise. 

Denman,  C.  S.,  having  been  heard  in  support  of  the  rule, 
Comyn  on  the  same  side  was  stopped  by  the  Court. 

Alexander,  C.  B.  : 

The  result  of  the  rule  in  this  case,  by  which  it  is  sought  to 
[  'se  ]       enter  a  nonsuit,  depends  upon  the  *question,  whether,  in  the 

t  2  B.  &  C.  11 ;  3  D.  &  E.  195. 
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opinion  of  the  Court,  the  plaintiff  is  or  is  not  entitled  to  sustain  Riolby 
his  action  against  the  present  defendant.  This  right  is  said  to  daykin. 
be  founded  upon  an  usage  in  the  profession,  of  which,  I  confess, 
in  my  experience,  I  have  found  no  instance.  That  it  is  ordinarily 
the  practice,  in  transactions  of  this  description,  for  the  borrower 
to  defray  the  expenses  incident  to  the  security,  I  am  fully  aware; 
bnt  that  is  a  question  between  the  lender  and  borrower,  and  not 
between  the  attorney  of  the  former  and  the  mortgagor.  Had 
such  an  usage  in  fact  existed,  numerous  instances  must  have 
occurred,  and  there  would  have  been  many  cases  to  be  found 
upon  the  subject.  The  circuity  of  action  which  this  decision  may 
lead  to,  may  indeed  be  an  inconvenience,  but  that  cannot  influence 
the  judgment  of  the  Court,  or  induce  me  to  hold  that  this  defen- 
dant is  answerable  for  the  services  of  a  gentleman  whom  he  has 
never  retained.  It  appears  to  me  that  the  plaintiff,  under  the 
circamstances  of  the  case,  has  no  right  whatever  to  maintain  his 
action  against  the  present  defendant,  and  that  therefore  the  rule, 
which  seeks  to  enter  a  nonsuit,  ought  to  be  made  absolute. 

Gabrow,  B.  : 

I  am  of  the  same  opinion.  Tf ,  at  the  trial,  the  learned  Judge  had 
directed  the  plaintiff  to  be  called,  there  could  have  been,  upon  such 
evidence  as  this,  no  colour  of  ground  to  disturb  that  nonsuit.  A 
more  convenient  course,  however,  was  adopted,  for  the  purpose  of 
saving  expense,  by  taking  a  verdict  for  the  plaintiff  by  consent ; 
and  if  my  first  proposition  be  correct,  it  follows  as  of  course  that 
that  verdict  ought  now  to  be  set  aside,  and  a  nonsuit  entered. 

HuLLocK,  B. : 

Much  of  the  argument  for  the  plaintiff  has,  as  it  seems  to  me, 
proceeded  upon  an  assumption  which  is  not  borne  out  by  the 
evidence  in  the  case.  There  can  be  no  question  that  where  an 
usage  prevails  in  a  particular  *place,  every  person,  who  deals  in  [  '87  ] 
the  subject  matter  of  that  usage,  must  be  taken  to  be  dealing 
upon  the  footing  and  to  be  within  the  scope  of  it.  None  such, 
however,  appears  from  the  evidence  in  this  case.  And  it  seems 
to  me,  that  the  case  which  has  been  cited,  is,  when  examined,  an 
authority  for  the  defendant.    In  that  case  there  was  evidence  of 
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an  actual  emplojnnent,  and  the  question  was,  whether  the  attorney 
or  his  client  was  liable  by  the  usage  of  the  profession,  and 
whether  the  credit  was  given  to  the  attorney  or  his  client,  and 
upon  the  usage  the  plaintiff  recovered.  But  in  order  to  raise 
that  question,  it  was  necessary  to  shew  a  retainer,  in  pursuance 
of  which  the  business  was  done.  No  actual  retainer  is  shewn 
here;  and  although,  in  practice,  we  know  that  the  mortgagor 
usually  pays  all  the  expenses  of  the  security,  that  which  is  tacitly 
acquiesced  in  by  the  parties  cannot  form  the  foundation  of  a 
claim  where  the  right  is  disputed.  Neither  of  the  witnesses 
proves  any  thing  like  an  usage ;  for,  if  such  existed,  the  borrower 
would  be  liable,  as  well  where  the  negociation  fails,  as  where  the 
mortgage  is  completed ;  but  the  last  witness  says,  that  he  would 
make  the  proposed  lender  his  debtor,  if  the  money  could  not  be 
obtained  from  the  proposed  borrower ;  and  the  payment  by  the 
mortgagor,  according  to  the  evidence  of  the  first  witness,  is  made, 
where  the  bill  is  reasonable,  upon  the  recommendation  only  of 
the  attorney.  Two  persons  cannot  be  liable  for  the  same  debt. 
It  appears  to  me,  that,  in  this  as  in  the  ordinary  case  of  an  action 
for  an  attorney's  bill,  you  must  prove  the  retainer,  in  order  to 
lay  the  foundation  for  the  action. 


Vauohan,  B.,  concurred. 


Rule  absolute. 


1828. 
Feb,  1. 

Exch, 
4ffPlea9. 

[89] 


GARLAND  v.  GOULDEN  and  AKoxHER^f 

(2  Younge  &  Jervis,  89—90.) 

Rules  for  an  attachment  must  be  served  personally. 

The  Court  refused  to  order,  that  service  at  the  dwelling-houjse  should 
be  deemed  good  service  of  a  rule  for  an  attachment,  upon  an  affidavit, 
that  the  defendants  were  *'  shy  and  difficult  to  be  met  with,*'  and  that 
the  deponent  had  tried  all  the  means  in  his  power,  for  two  months, 
before  he  could  serve  the  defendants  personally  with  the  award,  for  the 
non-performance  of  which  the  attachment  was  sought  to  be  enforced. 

Alexander,  having  obtained  a  rule  nisi  for  an  attachment 
against  the  defendants,  for  the  non-performance  of  an  award, 

t  As  to  the  modem  practice,  and  to  In  re  Emiis,  '93,  1  Ch.  at  p.  259; 

the  distinction  between  attachment  and  see  In  re  BasseUj  '94,  3  Ch.  179, 

and  committal,  see  the  statement  by  63  L.  J.  Ch.  844. 
Mr.  Registrar  Lavie  printed  aa  a  note 
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applied  to  the  Coart  to  engraft  upon  that  rule,  that  service  at  the     Gablakd 
respective  dwelling-houses  of  the  defendants  might  be  deemed     qouldjbn. 
good  service,  upon  an  affidavit,  that  the  defendants  were  '*  very 
shy  and  difficult  to  be  *met  with,"  the  deponent  having  used  all       t  •so  ] 
means  in  his  power  to  serve  them  personally  with  the  award  &c., 
which  he  had  been  unabh  to  do  until  after  a  period  of  two 
months.    He  admitted  that  there  were  no  cases  to  be  cited  which 
touched  the  question. 

Per  Curiam  : 

The  fact  of  the  defendants  having  been  served  personally, 
although  after  a  search  of  two  months,  negatives  the  impossibility 
of  personal  service ;  but,  independently  of  that,  all  rules  which 
attach  upon  a  party  the  consequences  of  contempt,  must  be  served 
personally,  and  we  cannot,  therefore,  make  the  order. 


PAUL,  Clerk  to  Trustees,  &c.  r.  MEEK  and  Another.        i828. 

(2  Younge  &  Jervis,  1 16— 120.)  ^^' 

A  lessee  who  executes  the  counterpart  of  a  lease,  cannot  dispute  its       '^f '**  ^ 
admissibility  in  evidence,  or  impeach  its  validity,  upon  the  ground  of 
the  original  not  being  properly  stamped.  L  ^^^  J 

Debt  for  tolls.  The  first  count  of  the  declaration  stated,  that 
on  <kc.,  by  indenture  between  the  trustees  of  the  turnpike  road  of 
the  first  part,  and  the  defendant  and  J.  S.  of  the  second  part,  the 
trustees  demised  the  tolls  to  the  defendants,  from,  &c.  for  one 
year,  yielding  and  paying  to  the  trustees  J£928  yearly,  by  equal 
monthly  payments,  &c.  The  second  count  was  for  money  had 
and  received,  and  the  third  was  upon  an  account  stated.  The 
defendants  pleaded ;  first,  nil  debet ;  secondly,  an  eviction  of  the 
receipt  of  the  tolls ;  and  thirdly,  payment.  Upon  which  issues 
were  joined. 

At  the  trial  before  Littledale,  J.,  at  the  Gloucester  Summer 
Assizes,  1827,  the  plaintiffs  produced  a  counterpart  of  the  lease  of 
the  tolls,  impressed  with  a  stamp  of  1/.  10«. ;  upon  which  the 
counsel  for  the  defendants  produced  the  original,  stamped  with  a 
fitamp  of  11.  15«.,  and  ^objected  that  the  stamp  was  insufficient,       [  *ii7  ] 
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Paul  the  subject-matter  of  the  lease  being  an  hereditament  ;t  to  whiich 
Mexk.  it  was  answered,  that  the  tolls  in  question  were  not  hereditaments, 
but  that  at  all  events  the  counterpart  had  a  stamp  of  sufficient 
value,  t  The  learned  Judge  allowed  the  objection,  and  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for 
208L  ISs.  4d.,  if  the  Court  should  think  the  objection  unfounded. 
The  lease  produced,  after  reciting  the  Act  of  Parliament  by 
which  the  tolls  were  created  for  a  limited  time,  granted  the  tolls, 
together  with  the  toll-houses,  toll-gates,  &c.  to  hold  the  tolls  to 
the  defendants  for  one  year,  at  the  rent  stated  in  the  declaration. 

LtuUoiv,  Serjt.,  in  pursuance  of  the  leave  granted  at  the  trial, 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff,  against  which 

Richards  {Russell,  Serjt.  was  with  him),  shewed  cause : 

The  tolls  in  question  are  hereditaments  within  the  meaning  of 
the  Act  of  Parliament ;  but  it  is  unnecessary  to  consider  that 
question,  for  the  toll-houses  are  included  in  the  demise,  and  are 
clearly  within  the  provisions  of  the  statute.  It  is  said,  however, 
that  the  counterpart  is  impressed  with  a  sufficient  stamp,  and 
therefore  admissible,  even  though  the  original  be  not.  The 
counterpart,  if  the  original  had  not  been  produced,  would  have 
been  good  evidence,  because  it  would  have  been  presumed  that 
the  original  was  properly  stamped ;  but  that  being  produced,  the 
[  *ii8  ]  presumption  is  rebutted,  *and  the  counterpart  is  not  admissible. 
If  it  were  otherwise,  the  Legislature  might  be  defrauded. 

Ludlow,  Serjt.  and  Philpot,  contra  : 

The  lessees  under  the  provisions  of  the  statute,  by  which  the 
tolls  are  demised,  are  entitled  to  the  use  of  the  toll-houses,  &c.  for 

t  Schedule,  part  1,  55  Geo.  III.  nowthe  Stamp  Act,  1891, 54  &  55  Yict. 

c.  184.    Lease  or  tack  of  any  lands,  c.  3d,  Schedule,  *' Lease."] 
hereditaments,  or  heritable  subjects,  X  Ibid.    And  for  the  counterpart 

at  a  yearly  rent,  without  any  sum  of  or  duplicate  of  any  other  lease  or 

money  by  way  of  fine,  premium,  or  tack  whatsoever,  IZ.  10«.    [See  the 

grassum,  paid  for  the  same,  where  Stamp  Act,  1891,  Schedule,  "Dupli- 

the  yearly  rent  shall  amount  to  SCO/.,  cate  or  Counterfoil."] 
and  not  amount  to  1,000/.,  6/.     [See 
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the  purpose  of  collecting  the  tolls  ;  and  therefore,  the  toll-houses,  Paul 
«SlC.  which  would  have  passed,  had  they  not  been  included  in  the  mbbk. 
demise,  cannot  affect  the  question,  being  but  accessary  to  the 
demise,  and  not  the  substantial  subject  of  it.  Tolls  which  issue 
from  real  visible  property  in  the  possession  of  the  proprietor  of  the 
tolls,  are  hereditaments  :  Rex  v.  Nichohoji  ;^  but  where  there  is 
no  hereditable  estate  from  which  they  arise,  they  cannot  be  so  con- 
sidered. But  were  this  otherwise,  still  the  counterpart  is  evidence. 
If  it  were  but  secondary  evidence  it  could  not  certainly  be  admis- 
sible, unless  the  original  were  properly  stamped ;  but  inasmuch  as 
the  plaintiff,  without  notice,  was  entitled  to  give  the  counterpart 
in  evidence,  Btirleigh  v.  Stibls^l  if  properly  stamped,  that  is 
admissible  without  reference  to  the  stamp  upon  the  original. 

Alexander,  C.  B.  : 

I  should  not,  were  it  necessary,  feel  much  diflBculty  in  forming 
an  opinion,  whether  the  subject-matter  of  this  demise  is  or  is  not 
an  hereditament  within  the  meaning  of  the  Act  of  Parliament ; 
but  I  shall  deliver  my  opinion  upon  the  other  ground,  viz. 
whether  the  counterpart  which  the  plaintiff  produced  at  the  trial, 
and  which  was  impressed  with  a  stamp  of  1{.  10«.,  was  sufficient 
to  entitle  him  to  a  verdict.  A  similar  question  was  decided  by 
Sir  Wm.  Grant,  in  a  case,  the  name  of  which  I  do  not  remember, 
and  which  is  not  reported  upon  this  point.  It  was  a  bill  for  a 
specific  performance,  in  which  the  plaintiff  stated  an  agreement, 
•which  was  admitted  by  the  defendant  in  his  answer.  The  case  [  'ii^  ] 
came  on  to  be  heard  at  the  Rolls,  when  Sir  Samuel  Komilly,  who 
was  of  counsel  for  the  plaintiff,  produced  the  agreement,  wittiout 
adverting  to  the  circumstance  of  its  not  being  stamped.  I 
objected  upon  that  ground,  that  the  Court  would  make  no  decree ; 
to  which  it  was  answered,  that  the  agreement  being  admitted  by 
the  answer  might  be  read  from  the  bill,  after  reading  the 
admission  in  the  answer ;  against  which  I  protested  on  behalf  of 
the  defendant.  But  Sir  Wm.  Grant  said,  that  the  statute  did  not 
alter  the  rules  of  evidence,  and  that  it  was  competent  for  the 
plaintiff  to  resort  to  the  agreement  as  stated  in  the  bill  and 
admitted  by  the  answer ;  and  upon  that  ground  made  the  decree, 
t  11  B.  B.  398  (12  East,  330).  J  5  T.  R.  465. 
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Paul  although  the  agreement  was  not  stamped.  This  seems  to  me  to 
Meek.  ^^  ^  parallel  case  with  the  present.  By  executing  the  counter- 
part the  defendants  are  estopped  from  objecting  to  its  admis- 
sibility, and  it  was  therefore  receivable  in  evidence  against  them. 
I  think  this  rule  should  be  made  absolute,  and  the  verdict  be 
entered  for  the  plaintiff. 

Garrow,  B.  : 

I  am  of  the  same  opinion. 

HuLLOCK,  B. : 

I  concur  in  the  opinion  expressed  by  the  Lord  Chief  Baron, 
and  thitik  that  this  nonsuit  cannot  be  sustained.  Having 
executed  the  counterpart,  the  defendants  were  precluded  from 
objecting  to  its  admissibility,  and  from  impeaching  its  validity  by 
producing  the  original  lease.  If  the  defendants  could  not  produce 
it,  it  was  not  necessary  for  the  plaintiffs  to  do  so.  That  has  been 
decided  in  several  cases.  In  Roe  v.  Davis, ^  which  was  an  action 
of  ejectment  upon  a  clause  of  re-entry  in  a  lease,  on  non-payment 
of  rent,  against  the  assignee  of  the  lease,  a  counterpart  was 
[  *i20  ]  received  as  sufficient  evidence  of  the  ^holding  upon  that  condition. 
There  the  defendant  was  not  the  original  lessee ;  but  the  learned 
Judge,  at  the  trial,  received  the  evidence,  and  Lord  Tenterden, 
then  at  the  Bar,  having  urged  every  topic  against  its  admissibility, 
the  ruling  of  the  learned  Judge  was  upheld.  The  case  of  Burleigh 
V.  Stibhs,  is  a  still  stronger  decision.  In  that  case  it  was  held, 
that  a  counterpart  of  an  indenture,  executed  by  the  defendant,  in 
which  it  was  recited  that  one  Rider  had  put  himself  apprentice 
with  the  defendant,  was  sufficient  evidence  against  the  defendant, 
that  Rider  had  executed  the  other  part  of  the  indenture,  although 
the  declaration  proceeded  upon  the  indenture  executed  by  Rider. 
It  seems  to  me,  therefore,  that  this  counterpart  was  admissible  as 
original  evidence,  and  precluded  the  defendants  from  going  into 
proof  of  the  original  lease ;  but  if  it  were  not  properly  stamped, 
it  would  be  admissible  for  no  purpose,  and  could  not  be  received 
to  impeach  the  validity  of  the  counterpart. 

Vauohan,  B.  concurred,  and  the  rule  was  made 

Absolute. 
f  7  East,  363. 
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KEX  V.   BLUNT.  i«28. 

Jan.  23. 
(2  Younge  &  Jervis,  120—124.)  


Where  an  interest  in  premises  leased  for  lives,  and  for  a  further  term 


Revenue, 
.T«^*«  »*.  *«i^*«cw  *«  ^*^«^^«,  *^.««^,*  w*  **,««,  •«**  *^*  «-  *^«*«*  «.*^.  j2^ 

of  years  after  the  decease  of  the  survivor,  had  been  extended,  and  sold        *-        -* 

by  the  sheriff  under  a  writ  of  vt^ulUioni  exponas,  but  no  order  of  Court 

had  been  obtained  for  the  sale  under  the  stat.  25  Geo.  III.  c.  3d,t  the 

Court  refused  to  confirm  the  sale  and  order  the  Bemembranoer  to 

execute  a  conveyance  to  the  purchaser. 

A.  BEING  possessed  of  certain  premises  for  the  lives  of  G.  and 
D.,  and  for  the  further  term  of  twenty-one  years  next  after  the 
decease  of  the  survivor,  subject  to  the  payment  *of  a  yearly  rent,  [  '121  ] 
by  indentures  of  lease  and  release,  between  himself  of  the  first 
part,  Blunt  of  the  second  part,  and  B.  of  the  third  part,  for  the 
considerations  therein  expressed,  at  the  request,  and  by  the 
directions  of  Blunt,  bargained,  sold,  assigned,  transferred,  and 
set  over ;  and  Blunt  ratified  and  confirmed  the  same  to  B.,  his 
executors,  &c.,  for  the  two  lives,  and  after  the  decease  of  the 
survivor,  for  the  further  term  of  twenty-one  years,  upon  trust  to 
sell  the  premises,  for  the  purpose  of  raising  a  certain  sum  due 
to  B.,  and  to  pay  the  overplus  to  Blunt,  or  as  he  should  appoint. 
Two  years  afterwards.  Blunt  was,  by  inquisition,  found  to  be 
indebted  to  the  Crown,  whereupon  an  extent  issued  against  his 
estate  and  effects,  and  he  was  found  by  the  jury,  on  an  inquisi- 
tion taken  thereon,  to  be  possessed  of  certain  goods  and  chattels, 
and  also  to  be  entitled  to  the  residue  of  certain  monies  to  arise 
from  the  sale  of  the  premises  in  question.  Upon  this  finding  a 
writ  of  venditioni  exponas  issued  ;  in  obedience  to  which  the 
sheriff  put  up  to  public  auction,  and  sold  to  £.,  the  interest  of 
Blunt  in  the  residue  of  the  monies  to  arise  from  the  premises ; 
and  by  indenture,  reciting  the  several  matters  and  things  before 
mentioned,  the  sheriff  bargained  and  sold  &c.  to  E.  the  surplus 
monies  to  arise  from  the  sale  of  the  premises,  after  payment  of 
the  principal  money  and  interest  secured  to  B.  Soon  after  this 
purchase,  E.  expended  a  large  sum  of  money  upon  the  premises, 

t  This    Act  is    extended   by  the  taken  in  execution  by  virtue  of  any 

Crown  Suits,  &c.,  Act,  1865  (28  &  29  writ  or  process  of  execution  for  en- 

Vict  c.  104,  8.  50),  to  authorize  the  forcing  payment  of  money  in  favour 

sale,  subject  and  according  to  the  pro-  of  the  Crown. — R.  C. 
cimm  of  the  former  Act,  of  land 

36—2 


564  1828.    EX.    2  YOUNGE  &  JER.  121—123.        [r.r- 

Rex         but  doubts  having  been  entertained  whether  the  sale  and  convey- 
Blunt.       fti^ce  ought  not  to  have  been  through  the  Bong's  Remembrancer — 

Clarke,  on  the  behalf  of  the  Attorney-General  (and  I>uck- 
worth  was  with  him),  now  moved  that  the  sale  might  be  absolutely 
confirmed  and  carried  into  effect ;  that  E.  might  be  declared  to 
be  the  purchaser  of  the  premises,  and  that  the  King's  Remem- 
brancer and  all  proper  parties  might  join  in  and  execute  to  E., 
or  as  he  should  direct,  a  deed  of  bargain  and  sale  of  the  said 
[  *122  ]  premises,  to  be  settled  *by  the  King's  Remembrancer.  He  stated, 
that  the  mistake  had  originated  in  the  interest  of  Blunt  in  the 
premises  having  been  treated  as  a  leasehold  for  years  only ;  but 
that  although  regularly,  under  the  provisions  of  the  stat.  25 
Geo.  III.  c.  85,  an  order  of  Court  ought  to  have  been  obtained 
for  the  sale  of  the  property,  and  the  conveyance  should  have  been 
made  by  the  King's  Remembrancer,  it  was  competent  for  the 
Court  to  rectify  the  mistake.  And  he  cited  Rex  v.  Boyd,\  and 
Rex  V.  Adam,  I  as  authorities  for  that  proposition. 

HuLLOCK,  B. : 

The  question  is,  whether  the  Court  has  any  jurisdiction  in  this 

case.     At  common  law,  land  could  not  be  sold,  it  could  only  be 

seized  by  a  writ  of  levaiH  facias,  under  which  the  rents  alone 

were  receivable ;  but  under  that  writ  it  could  not  be  sold.     The 

[  •123  ]       25  Geo.  III.  c.  85,§  *however,  enabled  the  Crown  to  sell  the 

t  Bex  y.  Boyd.    Extent  and  in-  executors,  after  an  inquisition  on  a 

quisitipn,  12  Mar.  1797.     29th  May,  writ  of  diem  clausit  extremum,  entered 

1800,  usual  order  for  sale.     On  the  into  a  contract  for  the  sale  of  certain 

27th  February,  1801,  the  Attorney-  premises   by   private   contract.     On 

General  moved,  stating  that  before  the  lOth  June,  1826,  the  Attorney- 

the  order  for  sale  by  the  Bemem-  OenercU  moved  to  confirm  the  sale, 

brancer   had  been  granted  by  the  and  that  the  Remembrancer  might 

Court,  the  defendant,  or  his  assignees,  be  ordered  to  convey  the  premises : 

in  June,  1799,  had  sold  the  premises  which  was  ordered, 

by  auction;    and  prayed   tiie  con-  §  Sect.   1,  enacts,   **that  it  shall 

firmation  of  the  sale,  and  that  the  and  may  be  lawful  to  and  for  his 

Remembrancer  might  convey :  which  Majesty's  Court  of  Exchequer,  and 

was  granted.  the  same  Court  is  hereby  authonsed, 

X  Bex  V.  Adam.    Crown  debt,  con-  on  the  application  of  his  Majesty's 

tracted   1817,  defendant  died  1823;  ^^(om«y-(7en«raZ,  in  a  summary  way, 

in  1824,  the  defendant's  devisees  or  by  application  to  the  same  Court,  to 
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lands  of  a  debtor  seized  under  an  extent,  but  a  motion  must  be 
made  to  the  Court  for  that  purpose,  upon  which  the  Court  may 
order  the  lands  to  be  sold  ;  and  then,  after  the  order  for  the  sale 
has  been  complied  with,  the  King's  Remembrancer  makes  the 
conveyance  to  the  purchaser  as  of  course.  No  order  for  the  sale 
of  the  property  has  been  made  in  this  instance;  and  I  have 
diligently  searched  the  authorities  upon  the  subject,  and  have 
found  no  case  which  can  authorize  *the  Court  to  interfere  under 
such  circumstances.  The  writ  to  the  sheriff  communicated  to 
him  no  right  to  sell  this  species  of  property ;  but  he  was  authorized 


Rex 

r. 

Blunt. 


order  that  the  right,  title,  estate,  and 
interest  of  any  debtor  to  his  Majesty, 
his  heirs  and  successors,  and  the 
right,  title,  estate,  and  interest  of  the 
heirs  and  assigns  of  such  debtor,  in 
any  lands,  tenements,  or  heredita- 
ments which  haye  been,  or  shall 
hereafter  be  extended  under  and  by 
virtue  of  any  such  writ,  or  diem 
ciaiuii  extremum  as  aforesaid,  or  so 
much  thereof  as  shall  be  sufficient  to 
satisfy  the  debt  for  which  the  same 
shall  ha^e  been  ''^so  extended,  shall 
be  sold  in  such  manner  as  the  said 
Comt  shall  direct,  and  that  when  a 
purchaser  or  purchasers  shall  be 
found,  the  conveyance  of  the  lands, 
tenements,  or  hereditaments,  so  de- 
sired to  be  sold,  shall  be  made  to 
the  purchaser  or  purchasers  by  his 
Majesty's  Remembrancer  in  the  said 
Court  of  Exchequer,  or  his  deputy, 
under  the  direction  of  the  said  Court, 
by  a  deed  of  bargain  and  sale  to  be 
inroUed  in  the  same  Court ;  and  that 
from  and  after  the  making  of  such 
conveyance,  and  the  inrolment  thereof 
as  aforesaid,  the  bargainee  or  bar- 
gainees in  such  conveyance,  and  his 
or  their  heirs,  executors,  adminis- 
trators, and  assigns,  shall  have,  hold, 
and  enjoy  the  lands,  tenements,  and 
hereditaments  therein  comprised,  for 
his  and  their  own  respective  use  and 
benefit,  not  only  against  the  extent 
of  the  Crown,  but  also  against  such 
debtor  of  the  Crown,  or  the  surety 


or  sureties  for  such  debtor,  and  all 
persons  claiming  imder  such  debtor, 
or  the  surety  or  sureties,  unless  by  a 
title  paramount  to  and  available  in 
law  against  such  extent  as  aforesaid ; 
and  all  monies,  which  shall  become 
payable  from  any  such  purchaser  or 
purchasers  as  aforesaid,  shall  be  paid, 
accounted  for,  and  applied  towards  the 
discharge  of  the  debt  due  to  the  Crown, 
and  of  all  costs  and  expenses  which 
shall  be  incurred  by  the  Crown  in 
enforcing  the  payment  of  such  debt 
in  such  manner  as  the  said  Court  of 
Exchequer,  shall  from  time  to  time 
order  and  appoint ;  and  if,  after  pay- 
ment of  the  whole  debt  to  the  Crown, 
and  of  all  costs  and  expenses  in- 
curred in  enforcing  the  payment 
thereof,  there  shall  be  any  surplus  of 
the  monies  arising  from  any  such 
salC;  the  said  surplus  shall  belong  to 
the  same  person  or  persons  as  would 
be  entitled  to  the  lands,  tenements, 
or  hereditaments  sold,  if  there  had 
not  been  a  sale  thereof,  and  shall, 
accordingly,  be  paid  to  such  person 
or  persons  under  the  order  and  direc- 
tion of  the  said  Court  of  Exchequer, 
upon  motion  or  petition  to  the  said 
Court,  to  be  made  upon  such  notice 
to  the  Crown,  and  to  be  supported 
by  such  affidavits  or  other  proofs,  as 
to  the  said  Court  shall  from  time  to 
time  seem  just  and  reasonable.**  The 
second  section  empowers  the  Court 
to  order  the  production  of  title  deeds. 


[•124] 


[  128,  n.  ] 
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Rex         to  sell  the  goods  and  chattels  only;  how  then  can  the  Court 
Blitnt.       confirm  his  act  ? 

Alexander,  C.  B.  : 

The  cases  cited  bear  no  analogy  to  the  present,  and  it  is  there- 
fore unnecessary  to  consider  whether  the  course  which  the  Court 
there  adopted,  was  sanctioned  by  the  statute.  I  am  clearly  of 
opinion  that  we  have  no  power  to  interfere. 

The  other  Barons  concurred,  and  the  application  was 

Refused. 


^^^r.\.    The  dean   and   CHAPTER  of  St.  PETEE,  YORK, 

May  16,  17.  ' 

June  20        ^yj^  AxoTHER   V.  MIDDLEBOROUGH  AND   Others. 

Dee,  17. 
(2  Younge  &  Jervis,  196—216.) 

^q   '  By  letters  patent  19  Jac.  I.,  a  rectory,  with  the  appurtenances,  was 

r  ^9g  1  granted  to  the  Dean  and  Chapter  of  York,  and  their  successors,  for  the 

support  and  maintenance  of  a  grammar  school.  In  1712,  an  arrange- 
ment was  entered  into  between  the  Dean  and  Chapter,  and  their  lessee 
of  the  rectory,  and  the  lord  of  the  manor  of  a  district  within  the  rectory, 
to  take  a  perpetual  composition  in  lieu  of  the  tithes  of  that  district,  and 
such  arrangement  was  carried  into  effect  by  deeds  of  covenant,  executed 
by  the  Dean  and  Chapter  and  their  lessee,  and  the  lord  of  the  manor, 
and  the  latter  granted  a  perpetual  rent  charge  to  the  amount  of  the 
composition  out  of  his  estates.  This  composition  or  rent  continued  to 
be  received  by  the  lessees  of  the  Dean  and  Chapter  for  upwards  of  a 
century,  when  the  Dean  and  Chapter  Tthe  rectory  being  then  in  their 
own  hands),  refused  any  longer  to  receive  it,  and  filed  their  bill  for 
tithes.  The  Court  held  that  the  deed  of  covenant  of  1712,  was  void 
under  the  disabling  statute  (13  Eliz.  c.  10),  and  that  the  covenant  was 
not  binding  on  the  Dean  and  Chapter,  and  that  they  were  entitled 
to  the  tithes. 

The  recitals  in  the  disabling  statute  do  not  limit  the  force  of  the 
subsequent  enactment  to  cases  in  which  the  mischief  by  the  alienation 
is  done  to  the  personal  interest  of  the  successor  of  the  alienor ;  for  it  is 
evident  from  the  enactment  that  the  Legislature  intended  to  apply  the 
prohibition  to  the  case  of  persons  who  were  seised  either  as  mere  trustees, 
or  in  a  great  measure  as  trustees,  and  among  other  persons  to  the  master 
or  guardian  of  an  hospital. 

It  is  by  no  means  unusual  in  construing  a  remedial  statute,  to  extend 
the  enacting  words  beyond  their  natural  import  and  effect,  in  order  to 
include  cases  within  the  same  mischief. 

This  was  a  rector's  bill  for  the  tithes  of  corn,  grain,  hay,  and 
wool,  and  was  originally  filed  against  occupiers  only.     At  the 
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hearing  the  caase  stood  over,  with  liberty  for  the  plaintiffs  to     Dean  and 
amend  their  bill,  by  making  the  owners  of  the  lands  parties.  youk 

The  amended  bill  stated,  that  King  James  the  First,  by  his  middle- 
letters  patent,  tested  at  Westminster,  the  19th  day  of  July,  in  BUROH.f 
the  nineteenth  year  of  his  reign,  gave,  granted,  and  confirmed 
onto  the  Dean  and  Chapter  of  the  Cathedral  Charch  of  Saint 
Peter,  in  York,  and  to  their  successors,  all  that  his  rectory  and 
church  of  Stillingfleet,  with  all  and  every  its  rights,  members, 
and  appurtenances  in  *the  county  of  York,  and  in  the  county  of  [  'is?  ] 
the  city  of  York,  or  in  either  of  them ;  and  all  and  singular  the 
tithes  of  whatsoever  kind,  nature,  or  species,  glebe-lands,  obla- 
tions, obventions,  pensions,  portions,  fruits,  profits,  commodities, 
advantages,  emoluments,  and  hereditaments  whatsoever,  to  the 
aforesaid  rectory  and  church  of  Stillingfleet,  in  any  wise  belonging, 
pertaining,  renewing,  happening,  or  arising ;  and  all  that  tene- 
ment, with  the  appurtenances,  situate,  lying,  and  being  in 
Heworth,  in  the  said  county  of  York,  then  late  in  the  tenure  of 
John  Porter ;  and  all  that  tenement  situate,  lying,  and  being  in 
Knapton,  in  the  said  county  of  York,  then  late  in  the  tenure  or 
occupation  of  George  Gill ;  and  all  that  tenement  with  the  appur- 
tenances in  Fossegate,  in  the  said  county  of  York,  then  late  in 
the  tenure  or  occupation  of  Ann  Percival,  or  her  assigns,  all  and 
singular  which  premises  were  theretofore  parcel  of  the  lands 
and  possessions  of  the  Hospital  of  St.  Mary  without  Botham 
Barre,  of  the  city  of  York,  commonly  called  the  Horsefayer,  and 
then  parcel  of  the  lands  and  possessions,  or  reputed  to  be  parcel 
of  the  lands  and  possessions  of  the  said  Dean  and  Chapter,  given 
and  assigned  for  the  maintenance  of  a  grammar  school  in  the 
said  place,  called  the  Horsefayer,  without  Botham  Barre,  in 
the  said  county  of  the  city  of  York,  and  by  virtue  or  colour  of 
the  licence,  or  letters  patent  of  Philip  and  Mary,  late  King  and 
Queen  of  England,  bearing  date  at  Greenwich,  the  14th  day  of 
March,  in  the  third  and  fourth  years  of  their  reign,  were  given 
and  granted,  or  mentioned  to  be  given  and  granted,  by  the 
master  and  fellows  of  the  hospital  aforesaid,  to  the  Dean  and 
Chapter  of  the  Cathedral  Church  aforesaid,  and  to  their  suc- 
cessors, for  the  support  of  the  aforesaid  grammar  school;  and 
also  all  and  singular  other  the  messuages,  lands,  tenements,  and 

t  Sic. 
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Dkas  and    hereditaments,  whatsoever,  formerly  parcel  of  the  possessions  of 

r^HAPTES     OF 

York  the  said  hospital,  and,  by  virtue  or  colour  of  the  licence  or  letters 
Middle-  Patent  aforesaid,  given  and  granted,  or  mentioned  to  be  given 
BUBOH.  *and  granted  by  the  master  and  fellows  of  the  hospital  aforesaid, 
[  *^^^  1  to  the  aforesaid  Dean  and  Chapter,  and  their  successors,  for  the 
support  of  the  aforesaid  grammar  school,  and  then  reputed  to  be 
parcel  of  the  possessions  of  the  said  Dean  and  Chapter  for  the 
maintenance  of  the  school  aforesaid :  to  have,  hold,  and  enjoy 
the  aforesaid  rectory,  tithes,  messuages,  lands,  tenements, 
meadows,  feedings,  pastures,  woods,  underwoods,  and  all  and 
singular  other  the  premises  above  expressed  and  specified,  with 
every  of  their  appurtenances  ;  and  the  reversion  and  reversions 
whatsoever  of  all  and  singular  the  premises,  and  of  every  of 
them;  and  also  all  and  singular  the  rents  and  annual  profits 
whatsoever,  reserved  out  of  and  upon  any  demise  or  demises 
made  of  the  premises,  or  of  any  parcel  thereof,  and  the  rents  and 
annual  profits  of  all  and  singular  the  premises,  and  of  every 
parcel  thereof,  to  the  aforesaid  Dean  and  Chapter  of  the  Cathedral 
Church  aforesaid,  and  their  successors,  to  the  sole  and  proper  use 
and  behoof  of  the  said  Dean  and  Chapter  of  the  Cathedral  Church 
aforesaid,  and  their  successors,  for  and  towards  the  support  of  the 
aforesaid  grammar  school. 

That  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
St,  Peter,  in  York,  had  been  ever  smce  the  making  of  the 
said  letters  patent,  and  were  then  seised  and  well  entitled  to 
them  and  their  successors  to  the  said  rectory  or  parsonage  of 
Stillingfieet,  according  to  the  effect  of  the  said  letters  patent ; 
and  as  rectors  of  the  said  rectory,  or  parsonage,  they  had  during 
all  the  time  aforesaid  been,  and  then  were  well  entitled  by  them- 
selves and  their  lessees,  to  have,  receive,  and  take  (amongst  other 
tithes  and  dues),  all  and  singular  the  tithes  of  com,  grain, 
hay,  and  wool,  yearly  arising,  renewing,  and  increasing  in  and 
throughout  the  parish  of  Stillingfieet  aforesaid,  and  the  titheable 
places  thereof. 

That  the  plaintiff  Isaac  Grayson  for  some  years  past  had  been, 
and  then  was,  the  master  of  the  grammar  school  aforesaid. 
P  ^(^^  1  That  the  said  rectory  or  parsonage  had  been,  and  the  same 

was  then,  in  the  hands  of  the  said  Dean  and  Chapter. 
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That  the  said  parish  of  Stillingfleet  consisted  of  four  townships,    Deak  akd 
called  respectively  by  the  names  of  Stillingfleet,  Kelfield,  Moorby,        yobk 
and  Acaster   Selby.      The  bill  stated  the  occupation   by  the     ^  ^' 
defendants,  the  occupiers,   since  the  28th   February,  1820,  of      buboh. 
farms  and  lands  situate  and  being  in  the  said  township  of  Acaster 
Selby,  within  the  said  parish  of  Stillingfleet,  and  the  titheable 
places  thereof,  and  their  perception  of  titheable  matters,  without 
rendering  tithes  to  the  plaintiffs :  and  the  plaintiffs  charged,  that 
the  several  other  defendants  claimed  some  interest  in  the  premises, 
and  countenanced  the  defendants,  the  occupiers,  and  defended 
the  suit  at  their  own  expense,  and  by  their  own  solicitor.     The 
biU  prayed  an  account  and  satisfaction  of  the  tithes,  and  that  all 
the  defendants  might  be  decreed  to  pay  the  costs  of  the  suit. 

The  defendants,  Sir  Edward  Dodsworth,  Sir  William  Pilking- 
ton,  and  Godfrey  Wentworth  Wentworth,  by  their  answer 
admitted  the  plaintiff  Isaac  Grayson  to  be  the  master  of  the 
grammar  school.  And  that  the  said  parish  of  Stillingfleet 
consisted  of  the  four  townships  called  Stillingfleet,  Kelfield, 
Moorby,  and  Acaster  Selby.  And  they  stated  an  indenture  dated 
the  20th  day  of  March,  1712,  made  between  the  Honourable 
Henry  Finch,  Dean  of  the  Cathedral  and  Metropolitan  Church  of 
St.  Peter  in  York,  and  the  Chapter  of  the  same  church,  of  the 
first  part ;  John  Moyser  of  Beverley,  in  the  county  of  York, 
Esq.,  of  the  second  part ;  and  Sir  Lyon  Pilkington  of  Stanley,  in 
the  county  aforesaid,  Bart,  of  the  third  part :  by  which,  after 
reciting  that  the  said  Dean  and  Chapter  were  seised  of  and  in 
the  rectory  or  parsonage  of  Stillingfleet,  of  which  rectory  the 
town  and  township  of  Acaster  Selby  was  parcel,  in  their  demesne 
as  of  fee,  in  trust  for  and  towards  the  maintenance  of  a  grammar 
school  out  of  Botham  Barr,  in  the  city  of  York,  in  a  place  there 
commonly  called  *the  Horsefair ;  and  that  the  said  Dean  and  [  '^oo  ] 
Chapter,  by  indenture  under  their  common  seal,  bearing  date 
the  26th  of  September,  1706,  had  demised  and  granted  unto  the 
said  John  Moyser,  all  that  their  rectory,  parsonage,  or  mansion- 
place  of  Stillingfleet,  with  all  the  portions  of  Moorby,  Acaster, 
and  Kelfield,  to  the  said  rectory,  parsonage,  or  mansion-place 
belonging,  except  as  therein  is  excepted,  to  hold  the  same  unto 
the  said  John  Moyser,  his  heirs,  and  assigns,  for  the  several 
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dban  and    lives,  and  at  and  under  the  yearly  rents  therein  mentioned  and 

Chapter  ok  _  :.  ^,    ^  ^,  .,  «.     C-  ^.«  .  .      ,      , 

York        reserved ;  and  that  the  said  Sir  Lyon  Pilkmgton  was  seised  of 

Middle-     *^®  manor  or  lordship  of  Acaster  Selby  in  his  demesne  as  of  fee  ; 

BUEOH.  Qjy^  jjjjj^jj  ^jjgjj  lately  several  disputes  and  differences  had  been 
had,  and  depended,  between  the  said  Sir  Lyon  Pilkington,  and 
the  said  John  Moyser  (amongst  other  things),  for  and  concerning 
the  tithes  growing  and  arising  yearly  within  the  said  manor  of 
Acaster  Selby  aforesaid  ;  for  the  appeasing  and  final  ending 
whereof  (amongst  other  things),  the  said  Sir  Lyon  Pilkington 
and  John  Moyser,  by  consent,  as  appeared  by  and  was  recited  in 
the  conditions  of  several  obligations  of  arbitration,  bearing  date 
the  4th  day  of  November,  1712,  and  entered  into  by  the  said 
John  Moyser  unto  Anthony  Enowles,  of  Acaster  Selby  aforesaid, 
gentleman,  on  the  behalf  of  the  said  Sir  Lyon  Pilkington,  and 
by  the  said  Anthony  Enowles,  on  the  like  behalf  of  the  said 
John  Moyser,  did  name  and  choose  John  Wilkinson,  John 
Tomlinson,  and  William  Weightman,  to  determine  the  said 
disputes  and  differences  between  the  said  parties ;  and  the  said 
John  Moyser  did  in  and  by  the  said  obligation  he  made  to 
the  said  Anthony  Knowles,  bind  himself,  his  heirs,  and  executors, 
that  the  said  Dean  and  Chapter  should  stand  to  such  award  as 
the  said  arbitrator  should  make  for  and  concerning  the  same 
tithes  and  premises ;  and  by  the  said  indenture  further  reciting, 
that  the  said  arbitrators,  on  the  1st  day  of  December,  1712,  did, 
amongst  other  things,  award  that  the  said  Sir  Lyon  Pilkington, 

[  *2ui  ]  and  his  heirs,  should  for  ever  thereafter  pay  to  the  said  *Dean 
and  Chapter,  and  their  successors,  or  to  their  lessees  of  the  said 
rectory  for  the  time  being,  the  annual  or  yearly  rent  of  461.,  for 
the  tithes  and  tithe  acres  of  the  said  Dean  and  Chapter,  and 
their  successors,  or  of  him  the  said  John  Moyser  as  their  lessee 
in  Acaster  aforesaid,  and  as  a  composition  for  and  in  lieu  and 
full  satisfaction  and  discharge  of  all  the  tithes  of  com,  hay, 
wool,  and  all  other  tithes  belonging  to  the  said  Dean  and 
Chapter,  and  their  successors,  or  the  said  John  Moyser  as  lessee 
as  aforesaid,  being,  growing,  happening,  renewing,  or  coming 
yearly,  within  the  said  town  and  township  of  Acaster  aforesaid, 
the  tithes  of  such  lands  and  tenements  within  the  lordship  of 
Acaster  aforesaid,  as  were  then  in  the  possession  of  Mr.  Milner 
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of  Appleton,  or  his   tenants  only  excepted,  or  foreprized,  at     Dean  and 
Martinmas  and  Pentecost  every  year,  by  even  portions',  in  the        york 
church  porch  at   Stillingileet  aforesaid  ;    the  said  Dean  and      middle- 
Chapter,  and  their  successors  and  lessees  for  the  time  being,       buboh. 
bearing  and  allowing  the  Queen's  taxes  out  of  the  same  yearly 
rent,  in  such  proportions,  and  in  such  sort  and  manner  as  the 
inhabitants  of  the  said  township  of  Acaster  paid  for  their  lands ; 
and  that  the  said  Sir  Lyon  Pilkington  for  the  better  securing  the 
payment  of  the  said  yearly  sum  of  451,  unto  the  said  Dean 
and  Chapter,  their  successors  and  lessees  for  the  time  being, 
should  give  such  collateral  security  as  in  the  said  award  was 
mentioned  and  appointed  for  securing  the  repayment  thereof, 
it  was  by  the  now  reciting  indenture  witnessed,  that  in  pursuance 
of  the  said  award,  and  in  performance  of  so  much  thereof  as 
concerned  the  said  tithes,  tithe  acres,  and  premises,  and  to  the 
intent  and  purpose,  that  for  ever  thereafter  all  disputes  and 
differences,  which  might  at  any  time  arise  or  be  between  the 
said  Sir  Lyon  Pilkington  and  his   heirs,  and  the  said  Dean 
and  Chapter,  and  their  successors  and  lessees  for  the  time  being, 
touching  the  payment  of  the  said  tithes,  might  be  prevented,  and 
that  the  said  Sir  Lyon  Pilkington  and  his  heirs,  upon  the  condi- 
tions, provisions,  and  *terms  thereinafter  mentioned  and  expressed,       [  *202  ] 
might  for  ever  thereafter  hold  and  enjoy  the  said  tithes,  and  the 
tithe  acres  in  Acaster  aforesaid,  and  might  be  for  ever  discharged 
from  payment  of  all  tithes  to  the  said  Dean  and  Chapter,  and 
their  successors,  or  the  said  John  Moyser  as  lessee  as  therein 
mentioned,  growing,  arising,  or  renewing,  within  the  said  town  or 
township  of  Acaster,  except  as  therein  mentioned.    It  was  con- 
sented to,  concluded,  and  agreed  by  and  between  all  the  said 
parties  to  the  said  indenture  (that  is  to  say),  between  the  said 
Dean  and  Chapter,  on  the  part  and  behalf  of  them  the  Dean 
and  Chapter  and  their  successors,  and  the  said  John  Moyser  and 
his  heirs,  for  and  during  so  long  time  as  he  the  said  John  Moyser 
and  his  heirs  should,  by  virtue  of  the  said  demise  so  to  him 
made  of  the  said  rectory  and  premises,  by  the  said  Dean  and 
Chapter  as  therein  mentioned,  or  by  virtue  of  any  other  demise 
or  lease,  demises  or  leases  thereof,  thereafter  to  be  made  to  him 
and  his  heirs  and  assigns,  for  any  life  or  lives,  by  the  said  Dean 
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Deak  and    and  Chapter,  and  their  saccessors,  enjoy  the  said  rectory  and 
Ohapter  op 

York        premises :  that  the  said  Sir  Lyon  Filkington  and  his  heirs  for 

Middle-  ®^®^  thereafter  should  hold  and  enjoy  the  said  tithes  and  tithe 
BURGH.  acres  in  Acaster  aforesaid,  to  the  use  of  the  said  Sir  Lyon  Fil- 
kington, and  his  heirs,  and  assigns ;  and  also  that  the  said  Sir 
Lyon  Filkington,  and  his  heirs,  and  assigns,  should  for  ever 
thereafter  be  discharged  from  the  payment  of  all  and  all  manner 
of  tithes,  to  the  said  Dean  and  Chapter,  and  their  successors,  or 
the  said  John  Moyser,  lessee,  as  therein  mentioned,  growing, 
arising,  or  renewing,  within  the  lordship  of  Acaster  aforesaid, 
except  as  thereinbefore  is  excepted ;  he  the  said  Sir  Lyon  Fil- 
kington paying  as  a  composition  for  the  same,  and  in  full 
satisfaction  and  discharge  of  all  the  said  tithes,  except  as  therein- 
before excepted,  unto  the  said  John  Moyser,  his  heirs,  and 
assigns,  during  the  lives  therein  mentioned;  and  after  the 
expiration  or  other  determination  of  the  said  term,  then  unto 
[  '203  ]  the  said  Dean  and  *Chapter,  and  their  successors  or  lessees  for 
the  time  being,  the  yearly  sum  of  45Z.  by  half  yearly  payments, 
at  Martinmas  and  Whitsuntide  in  every  year  as  therein  men- 
tioned ;  and  the  said  Sir  Lyon  Filkington,  for  him  and  his  heirs, 
did  agree  to  and  with  the  said  Dean  and  Chapter  and  their 
successors,  and  to  and  with  the  said  John  Moyser  and  his  heirs, 
that  he  the  said  Sir  Lyon  Filkington,  his  heirs,  and  assigns, 
should  and  would  pay  unto  the  said  John  Moyser,  and  his 
heirs,  during  the  term  therein  mentioned,  and  from  and  after 
the  expiration  or  other  determination  of  the  said  term,  unto  the 
said  Dean  and  Chapter,  and  their  successors  or  lessees  for 
the  time  being  respectively,  the  said  yearly  rent  or  sum  of  45/., 
at  the  days  and  times  and  place  therein  mentioned,  in  lieu  of 
the  said  tithes  and  tithe  acres,  and  in  discharge  and  full  satis- 
faction of  all  tithes,  payable  to  the  said  Dean  and  Chapter  and 
their  successors,  or  to  the  said  John  Moyser,  lessee  as  therein 
mentioned,  growing  or  arising  within  the  said  lordship  of 
Acaster  therein  aforesaid,  except  the  tithes  of  the  lands  and 
tenements  of  the  said  Mr.  Milner  and  his  tenants,  therein- 
before excepted,  they  the  said  John  Moyser  and  his  heirs, 
during  the  term  therein  aforesaid,  and  afterwards  the  said  Dean 
and  Chapter,  and  their  successors  or  lessees,  allowing  out  of  the 
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said  yearly  sum  of  45Z.,  Queen's  taxes  in  such  proportions  as     I>ean  and 
.,        .         Vl-        1  Chapter  of 

tnerem  mentioned.  York 

The  answer  also  stated  another  indenture,  dated  the  2l8t  day      middle- 

of  the  said  month  of  March,  made  between  the  said  Sir  Lyon       buroh. 

Pilkington,  of  the  first  part ;  the  said  Dean  and  Chapter,  of  the 

second  part ;  and  the  said  John  Moyser,  of  the  third  part ;  by 

which,  after  reciting  in  the  effect  hereinbefore  stated  to  be  recited 

in  the  said  indenture  of  the  20th  of  March,  1712;  and  also  reciting 

the  said  indenture  of  the  20th  of  March,  1712 ;  it  was  witnessed, 

that  the  said  Sir  Lyon  Pilkington  did  thereby  give,  grant,  and 

confirm  unto  the  said  John  Moyser,  party  thereto,  and  his  heirs, 

the  yearly  sum  of  45/.,  free  and  clear  of  all  *taxes,  rates,  assess-       [  *204  i 

ments,  deductions,  abatements,  or  repairs  whatsoever,  of  what 

nature  or  kind  soever,  except  as  therein  mentioned,  to  be  going 

and  issuing  out  of  the  several   messuages  or  tenements,  and 

hereditaments  therein  mentioned,  to  hold,  receive,  perceive,  take, 

and  enjoy  the  said  yearly  sum  or  rent  charge  of  45/.  per  annum, 

and  every  part  thereof,  free  and  clear,  and  freely  and  clearly 

discharged  of  and  from  all  taxes,  rates,  assessments,  impositions, 

deductions,   and  reprises  whatsoever,   except  as  thereinbefore 

excepted,  unto  the  said  John  Moyser,  during  the  lives  therein 

mentioned,  to  be  paid  at  or  in  the  church  porch  of  the  parochial 

church  of  Stillingfleet  aforesaid,  at  the  feast  of  Saint  Martin  the 

Bishop  in  winter,  and  Pentecost,  by  even  and  equal  portions. 

And  that  in  the  said  indenture  of  the  21st  of  March,  1712,  were 

contained  the  usual  powers,  enabling  the  said  John  Moyser,  and 

his  heirs  and  assigns,  during  the  lives  of  the  persons  therein 

mentioned,  to  enter  into  the  said  lands,  hereditaments,  and 

premises,  and  distrain  or  receive  the  rents  and  profits  thereof, 

if  the  said  yearly  sum  of  45Z.  should  be  in  arrear.     And  that  by 

the  said  indenture,  it  was  further  witnessed,  that  the  said  Sir  Lyon 

Pilkington  did  thereby  give,  grant,  and  confirm  unto  the  said 

Dean  and  Chapter,  and  their  successors  for  ever,  from  and  after 

the  determination  of  the  said  therein  recited  lease,  the  yearly 

sum  or  rent  charge  of  45Z.  to  be  issuing  out  of  all  the  messuages, 

lands,  and  tenements,  with  the  appurtenances,  to  hold,  perceive, 

and  take  the  said  yearly  sum  or  rent  charge  of  45Z.  per  annum, 

and  every  part  thereof,  free  and  clear,  and  freely  and  clearly 
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Dean  and    discharged  of  and  from  all  taxes,  rates,  assessments,  impositionB, 
Ohapteb  of 

YoBK        dedactions,  abatements,  and  reprises  whatsoever,  except  as  there- 
of iddle-      inbefore  excepted,  unto  the  said  Dean  and  Chapter,  and  their 
BUROH.       successors,  for  ever,  and  to  be  paid  at  the  place  and  feasts  therein- 
before mentioned,  by  even  and  equal  portions.     And  that  in  the 
[  *206  ]      said  indenture  of  the  21st  of  March,  1712,  *were  contained  the 
usual  powers,  enabling  the  said  Dean  and  Chapter,  and  their  sac- 
cessors,  to  enter  into  the  said  lands,  hereditaments,  and  premises, 
and  distrain  for  and  receive  the  rents  and  profits  thereof,  if  the 
said  last  mentioned  yearly  sum  of  451.  should  be  in  arrear. 

The  answer  further  stated,  that  the  said  John  Moyser  the 
party,  John  Moyser  the  son,  and  George  Wray,  all  died  many 
years  ago ;  and  that,  after  their  deaths,  the  said  Dean  and  Chapter 
at  different  times  granted  other  leases  of  the  said  rectory,  and  of 
the  tithes  thereof,  to  other  persons  for  certain  terms  or  periods  ; 
and  that  the  last  of  such  leases  expired  in  1819 ;  and  that,  subse- 
quent to  that  period,  no  other  lease  had  been  granted  by  the  said 
Dean  and  Chapter  of  the  said  rectory  or  the  tithes  thereof. 

That  the  said  Sir  Lyon  Pilkington,  by  virtue  of  the  said  inden- 
ture of  the  21st  of  March,  1712,  and  of  the  therein  recited 
indenture  of  the  20th  day  of  the  same  month,  became  entitled 
to  him,  and  his  heirs,  to  all  the  tithes  of  com,  hay,  and  wool, 
arising  upon  all  the  lands  lying  within  the  said  township  of 
Acaster  Selby  aforesaid,  except  as  in  such  indenture  was  excepted, 
subject  to  the  payment  of  the  said  yearly  rent  or  sum  of  45/.  to 
the  said  Dean  and  Chapter,  and  their  successors,  or  to  their 
lessees  of  the  said  rectory  for  the  time  being,  as  a  real  composition 
for  or  in  lieu  of  such  rectorial  tithes  ;  and  that  the  said  Sir  Lyon 
Pilkington  died  many  years  ago  so  entitled.  And  that  prior  to 
the  year  1811,  Sir  Thomas  Pilkington,  Bart.,  deceased,  by  virtue 
of  the  said  last-mentioned  indentures,  and  of  certain  mesne 
assurances,  became  entitled  to  him  and  his  heirs,  to  all  the  last- 
mentioned  rectorial  tithes,  subject  to  the  said  yearly  rent  or 
composition  of  45Z. ;  and  that  he  the  said  Sir  Thomas  Pilkington 
departed  this  life  in  the  year  1811.  The  defendants  then  set  up 
a  title  to  the  tithes,  as  trustees  under  the  will  of  Sir  Thomas 
Pilkington,  subject  to  the  said  yearly  rent  or  composition  of  45/. 
And  they  stated  that  at  Michaelmas,  1819,  James  White,  Esq., 
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was  *the  lessee  of  the  said  rectory  under  the  said  Dean  and    Dean  and 
Chapter,  and  that  in  the  month  of  October,  1819,  they  caused        york 
the  sum  of  451.  to  be  paid  to  John  Hall,  as  the  agent  of  the  said      middle- 
James  White,  in  respect  of  the  said  yearly  rent  or  composition       bubqh. 
of  45/.  for  one  year  to  Michaelmas,  1819 ;  and  that  the  said       ^  '^^^  ^ 
John  Hall  then  signed  and  gave  a  receipt  for  the  same. 

And  that  they,  as  the  said  devisees  and  trustees  of  the  said 
Sir  Thomas  Pilkington,  had  regularly  in  each  and  every  year, 
caused  the  said  yearly  rent  or  composition  of  45Z.  to  be  tendered 
half  yearly  to  the  said  Dean  and  Chapter  in  the  porch  of  the  said 
parish  church,  and  had  offered  to  pay  the  same  to  them  for  and 
in  lieu  of  the  tithes  of  the  said  township  of  Acaster  Selby. 

The  answer  then  admitted  the  occupation  of  lands  by  the 
defendants,  the  occupiers,  as  tenants  to  the  other  defendants, 
and  stated  that  the  lands  were  let  to  the  tenants  tithe-free,  as 
to  the  great  or  rectorial  tithes;  and  disputed  the  right  of  the 
plaintiffs  to  such  tithes,  contending  that  the  defendants,  as  the 
devisees  of  Sir  Thomas  Pilkington,  were  entitled  to  them. 

The  defendants,  the  children  and  legatees  of  Sir  Thomas 
Pilkington,  put  in  an  answer  to  a  similar  effect  with  that  of  the 
devisees  in  trust  under  his  will. 

The  defendants,  the  occupiers,  by  their  answer,  admitted  their 
occupation  of  lands  and  the  perception  of  titheable  matters,  but 
set  up  the  title  of  the  owners  in  opposition  to  the  claims  of  the 
plaintiff. 

The  evidence  on  the  part  of  the  plaintiffs  consisted  of  the 
admissions  in  the  answers ; 

An  extract  from  Pope  Nicholas*  Taxation,  19  Edw.  I.  (1291), 
to  the  following  effect : 

Ebob.  Dioc. 
Tenores  rotulorum  de  particulis  antique  taxationis  bonorum 
spiritualium  et  temporalium  Cleri  diocesis  Ebor.  *penes  Scacca-       [  '207  ] 
rimn  Domini  regis  hie  remanencm,  sequitur  in  haec  verba: 

Taxatio  Ecclesiae  Ebor.  et  Archidiaconatus  ejuedem,  Archidia- 
conatus  Clyveland,  Deconatus  de  Bulmer. 

Ecclesia  de  Stevelingfleth        ....        £40    0    0 
Hospitali  de  Bouthom  Ebor.  apropriat'. 
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dban  and        The  following  extract  from  the  Nonae  Kolls,  16  Edw.  Ill, 
Chapteb  of  ,^^^^^ 
York         (1841) : 

Middle-  Com.  Ebob.  Acastr.  Sblby. 

BUBOH. 

QuaB  est  parcella  ecclesiae  de  Stylynflet,  quae  situatae  m  E  striding 
et  non  taxatur  per  se. 

Cujus  Parochiani,  viz.  Johannes  de  Slengysby,  Johannes 
Helewys,  Johannes  le  Grayne,  Johannes  Brage,  Johannes  le 
Smyth,  Johannes  AUisonn,  Johannes  filius  Hugonis,  Bobertus 
Fox,  Johannes  Pert,  Willielmus  Bernard,  Willielmus  filius 
Albrede,  et  Johannes  filias  Hugonis,  de  Acaster  Selby,  ad  hoc 
jarati  super  Sacramentum  suum,  presentant  per  Indenturam 
inter  se  et  Priorem  et  Franc,  confectam,  et  altematim  sigillatam, 
quod  nonagarbarum,  vellerum  et  agnorum  de  Acaster  Selby  valet 
hoc  anno  106«.  8d.  et  nonplus,  quia  proventus  ejusdem  existit  in 
decimis  feni  oblationibus  et  aliis  decimis  quadragesimalibus,  qusB 
valent  per  annum  8  marcas.  Item  presentant  quod  non  est 
aliquis  mercator  infra  dictam  Parochiam,  nee  vivens  nisi  de 
agricultura. 

The  Ecclesiastical  Survey.  Letters  Patent,  dated  the  14th  of 
March,  8  &  4  Philip  and  Mary :  these  recited  that  an  hospital  of 
Saint  Mary  without  the  Botham  Barre  of  the  city  of  York,  com- 
monly called  the  Horsefair,  for  a  long  time,  with  lands  and 
tithes  spiritual,  and  other  goods  and  matters,  competent  to  the 
maintenance  of  a  certain  number  of  chaplains  and  poor  persons, 
[  •208  ]  was  anciently  founded  and  endowed.  That  from  time,  ♦negli- 
gence, and  other  circumstances  therein  mentioned,  the  hospital 
had  gone  to  decay:  that  divine  worship  was  not  performed,  nor 
any  hospitality  maintained,  but  the  whole  profits  were  unduly 
converted  to  the  use  of  a  master  and  two  chaplains  residing  else- 
where, and  peradventure  otherwise  beneficed.  The  Letters  Patent 
then  recited  a  project  of  the  Dean  and  Chapter  of  York,  to  erect 
and  found  a  grammar  school  for  the  instruction  of  a  certain 
number  of  scholars,  and  for  maintaining  a  school-master,  and 
other  ministers  therein.  The  Letters  Patent  further  recited  the 
intention  of  the  then  master  of  the  hospital  and  of  the  patrons, 
the  royal  licence  being  first  obtained,  to  grant  the  hospital,  with 
all  the  lands  and  other  profits,  to  the  Dean  and  Chapter  and  their 
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saccessors,  to  the  support  of  the  school  about  to  be  erected  and    Dean  and 
established.     The  Letters  Patent  then  granted  the  licence,  dis-        yobk 
pensing  with  the  statute  of  mortmain,  and  confirmed  what  should      middle- 
be  done  in  that  respect,  and  then  granted  licence  to  the  Dean      burgh. 
and  Chapter  to  erect  the  school,  and  to  appoint  masters  and 
other  ministers  to  be  supported  out  of  the  revenues  and  emolu- 
ments thereof,  and  to  make  rules  and  ordinances  for  the  govern- 
ment of  the  school.    The  Letters  Patent  then  contained  the 
following  passage :  *'  And  moreover  we  will,  and  by  these  presents 
do  grant,  that  the  same  house  or  grammar  school  shall  be  called 
and  named,  the  School  of  the  Cathedral  Church  of  Saint  Peter's 
of  York;  and  that  on  the  same  church  as  a  member  it  shall  be 
alone  and  altogether  dependent,  and  be  subject  in  all  things  to 
the  rules  and  statutes  of  the  said  Dean  and  Chapter,  and  their 
successors,  and  shall  acknowledge  their  jurisdiction  for  ever." 

The  plaintiffs  also  produced  the  Letters  Patent  of  James  the 
First,  to  the  effect  stated  in  the  bill.  And  the  counterparts  of 
leases  of  the  rectory  from  the  10th  of  October,  25  Eliz.  (1588)  to 
the  4th  of  February,  1799.  +  The  *plaintiffs  also  produced  an  [  '209  ] 
Inclosure  Act  of  the  year  1755,  recognising  the  right  of  the  Dean 
and  Chapter  of  York,  as  the  rectors  of  Stillingfleet,  to  the  great 
tithes  and  tithes  of  wool  of  that  parish,  and  by  which  an  annual 
allowance  was  made  to  them  in  respect  thereof. 

The  plaintiffs  also  relied  upon  the  proceedings  in  this  Court 
on  an  information  of  intrusion,  in  the  29  Eliz.,  against  James 
Moyser,  in  which  the  defendant  set  up  his  title  to  the  rectory  of 
Stillingfleet,  as  lessee  of  the  Dean  and  Chapter  of  York. 

The  defendants,  in  support  of  their  case,  proved  the  deeds  of 
20th  March,  1712;  the  continued  payment  of  the  451.  a  year, 
down  to  the  expiration  of  the  last  lease  of  the  rectory,  the  non- 
payment of  any  tithes  during  that  period,  and  the  subsequent 
tender  of  the  45i.  a  year.  And  they  traced  their  title  under  Sir 
Lyon  Pilkingkon. 

Jervis  and  Boteler  for  the  plaintiffs,  rested  their  title  upon 
the  grants  produced  in  evidence,  and  contended  that  the  deeds 

t  It  was  admitted,  that  this  lease  Fountayne  who  was  Dean  of  York 
did  not  expire  till  the  28th  February,  at  the  time  it  was  granted,  died  during 
1820 ;  and  that  the  verj-  Eev.  John      the  continuance  thereof. 
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Dean  and    of  20th  March,  1712,  could  not  amount  to  a  real  composition, 

C> IIA.pt BR    OV 

York        being  sabseqaent  to  the  disabling  statute,  f 

r. 
MlDDLB- 

BUROH.  Martin,  i/.,  and  Barber,  for  the  defendants : 

The  disabling  statutes  have  no  application  to  the  present  case. 
These  are  not  ecclesiastical  possessions.  The  Dean  and  Chapter 
can  only  be  considered  as  trustees  for  charitable  purposes.  This 
is  a  royal  foundation  of  a  charity,  and  the  trusts  cannot  be 
established  by  a  suit,  without  having  the  Attorney-General  a 
party.    *    *    * 

[  210  ]  Jervis  and  Boteler  for  the  plaintiffs,  in  reply.     *     *     * 

[  211  ]       Alexander,  C.  B.  : 

This  bill  is  brought  by  the  Dean  and  Chapter  of  York,  and  by 
the  Bev.  Isaac  Grayson,  described  as  the  master  of  a  grammar- 
school  at  a  place  called  the  Horsefair,  against  a  person  named 
Middleburgh,  and  three  other  persons,  who  occupy  lands  in  the 
parish  of  Stillingfleet,  within  a  certain  district  called  Acaster 
Selby.  The  other  defendants  claim,  some  as  trustees,  and  others 
as  persons  beneficially  interested  in  the  tithes  in  question,  under 
a  Sir  Lyon  Pilkington,  who  lived  in  the  beginning  of  the  last 
century.  In  the  course  which  this  cause  has  taken,  it  would  be 
quite  useless  to  enter  into  the  consideration  or  examination  of 
their  rights  under  this  gentleman.  It  is  sufficient  to  have  it 
understood,  that  they  represent  him,  and  that  whatever  interest 
he  had  is  now  vested  in  them.  The  bill  prays,  as  against  the 
occupiers,  an  account  and  satisfaction  of  the  tithes  of  com  and 
grain,  hay  and  wool ;  and  it  charges  that  the  other  defendants 
claim  some  interest  in  the  tithes  in  question.  The  title  of  the 
plaintiffs  rests  principally,  if  not  entirely,  on  a  charter  of  the 
[  ^212  ]  date  *of  the  19th  James  I.  There  appears,  however,  to  have  been 
a  previous  charter,  which  throws  some  light  on  the  plaintiffs' 
title ;  this  instrument  is  dated  the  14th  March,  in  the  3rd  and 
4th  year  of  Philip  and  Mary.  (His  Lordship  then  stated,  at  some 
length,  the  recitals  and  operative  parts  of  the  charter,  stated  in 

t  13  Eliz.  c.  10. 
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page  576,  ante.)    What  passed  immediately  after  this  licence  does     Dean  and 
not  appear,  except  by  inference.     It  seems  probable,  that  the        york 
persons  named  did  convey  to  the  Dean  and  Chapter,  but,  be  this  as      middle- 
it  may,  the  charter  of  James  I.  is  the  foundation  of  the  plaintiffs'       buroh. 
title ;  this  cannot  be  denied.     The  charter  is  dated  the  19  James  I. 
(This  charter  was  then  stated  at  some  length  by  the  Lord  Chief 
Baron.)     Now  this  is  the  title  of  the  plaintiffs,   and  this,   if 
accompanied  with  possession,  would  have  entitled  them  to  a 
decree.     The  defence  excuses  the  necessity  of  any  evidence  of 
possession,  and  raises  the  only  question  which  I  have  at  present 
to  decide.     There  is,  however,  abundant  evidence  of  possession, 
if  it  were  material  to  resort  to  it.    Many  leases  appear  to  have 
been  granted  by  the  Dean  and  Chapter,  the  first  of  them  is  dated 
25  Eliz.  (1582),  before  the  grant  of  King  James ;  and  the  last  of 
such  leases  is  dated  in  1789,  and  was  granted  for  three  lives, 
of  whom  the  last  died  in  1820,  from  which  time  the  tithes  are 
demanded  by  the  present  bill. 

The  defence  is  a  claim  made  by  the  family  of  Pilkington  to  the 
tithes  of  the  district  of  Acaster  Selby,  in  which  the  lands  of  the 
occupiers  are  situated.  This  defence  rests  on  certain  deeds 
dated  the  20th  March,  12  Ann.  (His  Lordship  then  stated,  at 
some  length,  the  deeds  of  20th  and  21st  March,  1712.)  Both 
deeds  mention  the  45/.  as  a  real  composition  for  the  tithes  and 
tithe  acres  of  Acaster  Selby.  But  neither  of  these  instruments, 
nor  any  other  document  in  the  cause,  affords  any  information  as 
to  the  nature  of  the  question  between  Sir  Lyon  Pilkington  and 
the  Dean  and  Chapter  and  Mr.  Moyser,  nor  is  it  possible  to  form 
any  conjecture  as  to  the  real  merits  of  *the  question ;  we  are  [  *213  ] 
merely  informed  that  there  were  disputes  between  the  parties, 
but  there  the  information  stops.  The  defendants,  who  now 
represent  Sir  Lyon  Pilkington,  contend  that  the  Dean  and 
Chapter,  in  the  face  of  that  instrument,  which  has  ever  since 
been  acted  upon  (114  years)  cannot  demand  tithes  in  kind  from 
the  occupiers  in  Acaster  Selby,  nor  any  thing  else,  except  the 
45f.,  as  a  real  composition  for  those  tithes,  and  which,  it  is 
admitted,  has,  since  the  expiration  of  the  last  lease,  been  con- 
stantly tendered  and  refused.  They  say  that  the  arrangement 
of  1712,  if  questionable  at  all,  can  be  questioned  only  as  a  breach 
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Dean  AND    of  trust,  and  therefore  not  in  a  suit  of  this  construction.     They 

York        say  that  such  a  suit  can  only  be  brought  in  the  form  of  an 

Middle,      information  by  the  Attorney-General,  who  can  alone  exercise  the 

BURGH.       prerogative  of  examining  the  conduct  of  trustees  for  charitable 

purposes,  and  upon   whose  application  alone,   the   Court  will 

interfere  in  cases  of  breaches  of  trust  with  respect  to  charity 

estates. 

To  this  it  is  answered,  that  they  are  not  bound  to  proceed  to 
set  aside  the  transaction  of  1712,  as  for  a  breach  of  trust.  That 
it  affects  the  Dean  and  Chapter  only  as  a  covenant  on  the  part  of 
their  predecessors,  and  is  void,  and  that  such  covenant,  even  if  it 
amounted  to  a  perpetual  demise,  would  be  void  by  force  of  the 
statute  of  the  18  Eliz.  c.  10,  s.  8. 

It  appears  to  me,  that  if  the  transaction  of  1712  were  so  far 
valid,  that  it  could  be  set  aside  only  as  a  breach  of  trust,  then 
that  no  decree  could  be  made  upon  this  bill,  and  that  I  should 
have  to  consider  whether  it  must  be  dismissed,  or  whether  it 
should  be  amended,  so  as  to  bring  before  the  Court  the  proper 
parties  on  a  proper  case.  But  if  the  view  which  the  counsel 
for  the  plaintiffs  have  taken  be  an  accurate  one,  this  enquiry 
becomes  unnecessary,  because  then,  there  being  no  existing  lease, 
nor  any  binding  covenant,  not  to  call  for  the  tithes,  the  plaintiffs, 
as  rectors,  will  be  entitled  to  them,  and,  as  it  is  admitted  that 
they  have  not  been  rendered,  to  a  decree  for  them. 
[  214  ]  The  question  therefore  is,  whether  the  deeds  I  have  stated  of 

1712,  between  the  Dean  and  Chapter,  and  their  lessees,  Moyser 
and  Sir  Lyon  Pilkington,  are  void  and  of  no  effect,  by  force  of 
the  13  Eliz.  c.  10,  s.  3.  No  words  can  have  a  more  clear,  precise^ 
and  unequivocal  application  to  the  subject,  than  have  the  following 
words  which  occur  in  that  section,  viz.  "  All  leases,  gifts,  grants, 
feoffments,  conveyances  of  estates,  &c.  made  by  any  Dean  and 
Chapter  of  any  cathedral  or  collegiate  church,  master  or  guardian 
of  any  hospital,  of  any  hereditaments,  parcel  of  the  possessions 
of  such  cathedral,  church,  chapel,  or  hospital,  shall  be  utterly 
void  and  of  no  effect,"  except  the  estates  for  the  limited  time 
mentioned  in  the  Act. 

If  the  deed  of  1712  had  therefore  been  a  grant  in  fee,  it  w^ould 
have  been  void  by  the  statute.     And  no  person  can  contend  that 
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what,  perhaps,  in  strictness,  would  operate  only  as  a  covenant, 
shall  be  more  valid  and  effectual.  If  we  were  to  look,  therefore, 
only  at  the  words  of  this  enactment,  this  agreement  would  have 
been  unavailing.  But  it  is  said,  that  the  words  of  the  enactment 
ought  not,  upon  its  true  construction,  to  have  the  broad  sense 
which  of  themselves  they  import ;  that  they  ought  to  be  restrained 
and  limited  by  the  object  of  the  enactment,  to  be  collected  from 
the  recitals.  (His  Lordship  then  read  the  preamble  of  the  Act.t) 
It  is  said  that  these  recitals  ought  *to  limit  the  force  of  the  sub- 
sequent enactment,  to  cases  in  which  the  mischief,  by  the  aliena- 
tion, is  done  to  the  personal  interest  of  the  successor  of  the 
alienor.  Injury  to  those  personal  interests  is,  no  doubt,  one  of 
the  mischiefs  which  the  Legislature  intended  to  prevent ;  but 
what  right  have  I  to  say  that,  where  the  Legislature  has  enacted 
a  prohibition  in  general  terms,  more  extensive  than  the  recital, 
that  it  did  not  mean  that  those  terms  should  have  their  full 
and  natural  effect  ?  If  the  case  were,  in  plain  sense,  not  within 
the  mischief  intended  to  be  prevented,  it  might  be  just  to  restrain 
the  effect  of  the  enactment  by  the  previous  recital.  The  present 
case  is,  however,  directly  within  the  words  of  the  prohibition,  and 
manifestly  a  mischief,  and  a  mischief  closely  analogous  to  that 
recited  in  the  preamble  to  the  statute  under  discussion.  It  is  by 
no  means  unusual  in  construing  a  statute  to  extend  the  enacting 
words  beyond  their  natural  import  and  effect,  in  order  to  include 
cases  within  the  same  mischief,  where  the  statute  is  remedial. 
It  is  a  mode  of  construction  as  familiar  to  every  legal  person,  as 


Dean  aud 
Chapter  op 
York 
r. 
Middle- 
burgh. 


[  -ais  ] 


+  **  Where  divers  and  sundry  ec- 
clesiastical persons  of  the  realm,  being 
endowed  and  possessed  of  ancient 
places,  mansion-houses,  and  other 
edifices  and  buildings  belonging  to 
their  ecclesiastical  benefices  or  livings, 
have  of  late  years  not  only  suffered 
the  same,  for  want  of  due  reparations, 
partly  to  run  to  gi*eat  ruin  and  decay, 
and  in  some  part  utterly  to  fall 
down  to  the  ground,  converting  the 
timber,  lead,  and  stones  to  their  own 
benefit  and  commodity,  but  also 
have  made  deeds  of  gift,  colourable 
ahenations,  and  other  conveyances,  of 


like  effect,  of  their  goods  and  chattels 
in  their  lives- time,  to  the  intent,  and 
of  purpose  after  their  deaths  to  defeat 
and  defraud  their  successors  of  such 
just  actions  and  remedies  as  other- 
wise they  might  and  should  have  had 
for  the  same  against  their  executors 
or  administrators,  of  their  goods,  by 
the  laws  ecclesiastical  of  this  realm, 
to  great  defacing  of  the  state  ecclesias- 
tical, and  intolerable  charges  of  their 
successors,  and  evil  precedent  and 
example  for  others,  if  speedy  remedy 
be  not  provided :  Be  it  enacted,  &c/' 


582  1827.    EX.    2  YOUNGE  &  JER.  215—216.      [e.b. 

Dban  asd    expounding  the  statute  by  equity.    The  present  case  is  not  only 
Chaptek  op 

York        within  the  words  of  the  statute,  but  also  within  its  equity.     And 

Middle-  ^*  would  be  a  very  inconvenient  principle  of  construction,  to  impair 
BURGH.  the  combined  effect  of  these  united  circumstances,  by  the  narrow 
expressions  of  the  preamble.  In  a  case  of  Basset  v.  Basset,^ 
Lord  Hardwickb  is  reported  to  have  said,  "  That  if  the  enacting 
words  can  take  effect  in  the  case,  they  ought  to  be  extended  for 
that  purpose,  though  the  preamble  does  not  warrant  it ;  and  that 
innumerable  instances  of  this  kind  were  in  the  law  books." 
What  gives  additional  force  to  these  observations  is,  that,  m 
[  •216  ]  the  enacting  words,  there  is  evidence  that  the  *Legislature 
intended  to  apply  the  prohibition  to  the  case  of  persons  who  were 
seised  either  as  mere  trustees,  or  at  least  in  a  great  measure 
as  trustees.  Among  other  classes  to  whom  the  prohibition  is 
applied,  is  ''the  Master  or  Guardian  of  any  Hospital."  It  will 
be  recollected  that  the  present  question  is,  whether  the  prohibi- 
tion in  the  Act  ought  to  be  applied  to  ecclesiastical  persons  seised 
in  trust.  Now,  what  is  the  master  or  guardian  of  an  hospital  ? 
It  is,  at  this  time,  difficult  to  ascertain,  with  precision,  what  the 
nature  of  those  institutions  were.  Enough,  however,  appears,  to 
shew  that  they  were  always  of  a  charitable  nature,  in  which  the 
individual  seised  of  the  estate  might  have,  and  no  doubt  often 
had,  an  interest,  but  not  universally,  nor  necessarily,  any  personal 
interest.  In  the  particular  enactment,  the  Legislature  has  clearly 
protected  charitable  interests,  and  that  to  a  great  extent.  The 
tithes  in  dispute  had  belonged  to  the  hospital  at  the  Horse  Fair, 
for  the  benefit,  to  a  great  extent,  of  certain  poor,  that  is,  for  a 
charitable  purpose.  This  appears  from  an  instrument  that  has 
been  read.  Can  there  be  any  doubt  but  that,  upon  the  old 
establishment,  they  would  have  been  protected  by  the  statute? 
The  words  are  express.  It  would  be  extraordinary  if  they  were 
not  protected,  because  the  seisin  was  transferred  to  another 
ecclesiastical  body,  also  for  a  charitable  purpose. 

I  think  that  in  giving  to  the  statute  the  construction  contended 
for  on  the  part  of  the  plaintiffs,  I  do  substantial  justice,  and  fulfil 
the  intentions  of  the  Legislature.  It  would  not  be  convenient  to 
drive  the  grammar  school  to  a  new  suit  for  a  breach  of  trust. 

t  3  Atk.  203. 
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There    must    be  a  decree   for    the   plaintiffs,   according  to    Dean  and 

the  prayer  of  the  bill;  but,  under  the  circumstances,  without     ^^york  ^^ 

costs.  --    ''• 

Middle- 

•  BUBGH. 

SPENCER  V.  SPENCER.  1827. 

^■ov.  26. 


(2  Younge  &  Jervis,  249—256.) 


1828. 


On  a  general  reference,  by  three  partners,  of  all  matters  in  difference         Feb.  4. 
to  arbitration,  the  arbitrators  found  the  partnership  capital  on  the  day  — * 

of  the  dissolution  to  be,  in  merchandize  and  good  debts,  of  a  given    ^^ch,  Ch,  in 
amount,  including  a  debt  due  from  A.,  one  of  the  partners,  and  that  ^' 

there  were  some  dubious  debts.  They  then  ascertained  the  amount  of  [  ^^^  3 
the  debts  due  from  the  partnership,  and  found  the  gross  value  of  the 
stock,  which,  including  the  debt  due  from  A.,  they  awarded  to  be 
divisible  between  the  other  partners,  B.  and  C.  They  next  found  the 
dubious  debts  to  be  divisible  as  received  between  the  three  partners; 
and  they  awarded  that  A.  should  give  security  for  the  payment  of  his 
debt  by  instabnents ;  and  directed  B.  to  receive  the  outstanding  debts 
and  effects,  and  to  pay  all  debts  owing  by  the  partnership,  of  which 
accounts  were  to  be  stated  periodically ;  and  of  the  balance  of  receipts, 
special  credit  was  to  be  given  for  A.'s  share  against  his  debt,  and  the 
remainder  was  to  be  divided  between  B.  and  C. ;  and  any  balance  of  pay- 
ments was  to  be  borne  in  the  same  proportions.  The  award  was  acted 
upon  by  all  parties,  but  B.  subsequently  received  some  debts  which 
were  omitted  in  the  accounts  laid  before  the  arbitrators,  and  on  which 
their  award  proceeded;  and  he  also  received  good  debts  to  a  larger 
amount  than  had  been  estimated  by  the  arbitrators.  On  a  biU  by  A. 
against  his  co-partners:  Held,  that  he  was  entitled,  notwithstanding 
the  reference  was  of  all  matters  in  difference,  to  an  account  of  the  good 
debts  received  beyond  the  amount  estimated  by  the  arbitratora,  and  to 
an  account  of  the  receipts  in  respect  of  dubious  debts ;  and  that  any 
over  receipt  in  respect  of  good  debts,  ought  to  follow  the  directions  of 
the  award  with  respect  to  the  dubious  debts. 

On  the  Ist  July,  1815,  John  Spencer,  the  elder,  John  Spencer, 
the  younger,  the  nephew  of  John  Spencer,  the  *elder,  and  [♦26O] 
William  Spencer,  the  son  of  John  Spencer,  the  elder,  entered  into 
partnership  together  as  manufacturers,  for  the  term  of  five  years, 
and  articles  of  partiiership  were  on  that  day  entered  into  by 
them ;  by  which  it  was  agreed  {inter  alia)  that  John  Spencer,  the 
elder,  should  have  and  be  interested  in  five- twelfths  of  the  partner- 
ship capital,  property,  and  effects ;  John  Spencer,  the  younger, 
in  four-twelfths ;  and  William  Spencer  in  three-twelfths. 

The  partnership  was  carried  on  pursuant  to  the  articles,  down 
to  January,  1818,  when  John  Spencer,  the  elder,  died,  having 
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Spencer      made  his  will,  dated  24th  Nov.,  1817 ;  by  which  he  appointed 

Spencer.     John  Crawshaw,  John  Spencer,  the  younger,  and  his  widow, 

Elizabeth  Spencer,  his  executors  and  executrix;  and,  after  the 

testator's  death,  the  will  was  proved  by  John  Crawshaw  and 

Elizabeth  Spencer. 

The  partnership  continued  to  be  carried  on  for  some  time  after 
the  death  of  John  Spencer,  the  elder,  by  John  Spencer,  the 
younger,  and  William  Spencer,  on  behalf  of  themselves  and  the 
estate  of  John  Spencer,  the  elder. 

Disputes  having  arisen  between  the  parties,  they  agreed  to 
refer  the  same  to  arbitration,  and,  accordingly,  John  Crawshaw, 
and  Elizabeth  Spencer,  as  the  executors  of  John  Spencer,  the 
elder,  and  the  surviving  partners,  John  Spencer,  the  younger, 
and  William  Spencer,  executed  mutual  arbitration  bonds  to 
observe  the  award  and  arbitrament  of  certain  persons,  of  and 
concerning  all  and  all  manner  of  differences,  controversies,  claims, 
and  demands  whatsoever,  then  subsisting  and  depending  between 
the  said  parties,  or  any  of  them. 

The  arbitrators,  by  their  award,  dated  14th  Nov.,  1820,  certified 
that  the  partnership  term  expired  on  the  1st  July,  1820;  and 
that  on  the  day  of  the  expiration  of  the  partnership,  the  capital, 
or  joint  stock  of  the  partnership,  amounted  to  20,511Z.  7«.  6d.  in 
merchandize  and  good  debts,  including  the  sum  of  2,234Z.  14s.  ll^d. 
which  they  found  to  be  owing  from  William  Spencer  to  the 
partnership ;  and  that  there  were  some  dubious  debts  owing  to 
[  *23i  ]  the  partnership,  to  *a  considerable  amount ;  and  they  found  that 
the  debts  owing  by  the  partnership  amounted  to  16,668Z.  15«.  Sd. 
The  arbitrators  then  found  that  the  gross  value  of  the  stock, 
including  the  money  due  from  William  Spencer,  after  the  debts 
due  from  the  partnership  were  satisfied,  would  amount  to 
3,842/.  12«.  9d.,  and  was  divisible  between  the  two  partners, 
that  is,  John  Spencer,  and  Crawshaw  and  Elizabeth  Spencer, 
as  the  representatives  of  the  deceased  John  Spencer,  in  the 
following  proportions,  viz.  to  Crawshaw  and  Elizabeth  Spencer, 
1,451/.  28.  l^f/.,  and  to  John  Spencer,  2,391/.  10^.  1^.  And 
they  also  found  that  the  doubtful  debts,  as  they  were  received, 
would  be  divisible  Letween  the  parties  in  the  following  shares: 
that  is,  to  the  defendants  Crawshaw  and  Elizabeth  Spencer, 


VOL.  XXXI.]     1828.    EX.     2  YOUNGE  &  JEE.  251—252.  585 


five-twelfths,  to  John   Spencer,   four-twelfths,  and   to  William      spencer 
Spencer,  the  remaining  three-twelfths.  Spbnceb. 

Upon  these  data  the  arbitrators  awarded  that  William  Spencer 
should,  for  the  amount  of  his  debt,  as  a  security,  assign  his 
interest  in  the  estate  of  his  father,  John  Spencer,  deceased, 
redeemable  upon  payment  of  that  debt  by  instalments,  com- 
mencing with  1001.  on  the  1st  July,  1821,  and  of  50Z.  every 
succeeding  quarter.  They  then  directed  that  the  defendant, 
John  Spencer,  should  receive  all  the  outstanding  effects,  and 
should  be  armed  with  all  necessary  powers  and  authorities  to  do 
80 ;  and  that  John  Spencer  should  pay  all  the  debts  owing  by  the 
partnership,  and  indemnify  the  other  partners  therefrom.  They 
next  provided  for  John  Spencer's  receiving  and  accounting  for 
the  doubtful  debts,  and  directed  him  to  keep  accounts  which 
T?ere  to  be  open  to  the  other  partners;  on  one  side  of  which 
accounts  he  was  to  charge  himself  with  his  receipts,  and  on  the 
other  he  was  to  take  credit  for  all  costs  and  expenses,  and  for 
all  debts  which  the  arbitrators  had  considered  to  be  good,  but 
which  should  turn  out  to  be  bad  in  the  whole  or  in  part,  and 
for  any  loss  on  goods  in  the  hands  of  agents.  Of  these  accounts 
they  then  directed  *a  balance  to  be  struck  every  six  months ;  [  '252  ] 
and  if  the  balance  were  against  John  Spencer,  he  was  to  give 
William  Spencer  special  credit  against  his  before-mentioned 
debt  for  three-twelfths  of  such  balance,  and  to  pay  five- 
twelfths  to  Crawshaw  and  Elizabeth  Spencer,  as  the  represen- 
tatives of  John  Spencer,  and  retain  the  residue  to  himself. 
But  if  the  balance  should  be  in  favour  of  John  Spencer,  he 
was  to  be  entitled  to  receive  it  from  the  parties  in  the  same 
proportions. 

By  an  indenture,  dated  1st  Dec,  1820,  William  Spencer 
assigned  his  interest  under  the  will  of  John  Spencer,  the  elder, 
to  Crawshaw  and  Elizabeth  Spencer,  by  way  of  mortgage  for 
securing  the  debt  due  from  him  by  instalments  according  to  the 
provisions  of  the  award. 

In  Easter  Term,  1825,  William  Spencer  filed  his  bill  against 
John  Spencer,  the  younger,  and  John  Crawshaw  and  Elizabeth 
Spencer,  stating  the  facts  above  noticed,  and  further  stating  that 
the  plaintiff  had  paid  the  instalments  of  the  debt  up  to  and 
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Spencer  inclusive  of  the  Ist  January,  1825.  That,  during  the  partner- 
gpENCEB.  ^h^P'  ^^  ^^3  ^^6  defendant  John  Spencer's  duty  to  keep  the  books 
and  fMScounts  ;  and  that  the  books  and  accounts  that  were  made 
out  and  submitted  to  the  inspection  of  the  arbitrators,  were  made 
out  and  submitted  by  the  defendant  John  Spencer  only,  who 
stated  that  they  contained  the  whole  of  the  debts  due  and  owing 
to  the  concern. 

The  bill  then  suggested,  that,  since  the  award,  the  plaintiff  had 
discovered  that  in  the  accounts  so  laid  before  the  arbitrators, 
debts  due  and  owing  to  the  partnership,  to  the  amount  of  800Z. 
and  upwards,  were  totally  omitted,  and  such  debts  had  been 
received  by  the  defendant,  John  Spencer,  and  converted  to  his 
own  use.  The  bill  stated,  that  the  plaintiff  was  entitled  to 
three-twelfths  of  such  debts,  and  that  the  arbitrators,  at  the  time 
of  making  their  award,  were  totally  ignorant  of  the  existence 
thereof,  or  they  would  have  made  a  different  award.  The  bill 
also  suggested  that  the  defendant,  John  Spencer,  had,  since  the 
[  *253  ]  "^award,  received  many  sums  on  account  of  the  dubious  and  bad 
debts,  of  which  he  had  never  rendered  any  account,  in  respect 
of  which  a  large  sum  was  due  to  the  plaintiff,  and  which  the 
plaintiff  insisted  ought  to  be  set  off  against  the  growing  instal- 
ments. The  bill,  however,  stated  that  an  instalment  having 
become  due  on  the  1st  April,  1825,  the  defendants  had  com- 
menced, or  intended  to  commence,  an  action  for  the  recovery 
thereof,  notwithstanding  the  instalment  had  been  more  than 
satisfied  by  the  plaintiff's  share  of  the  monies  received  in  respect 
of  dubious  debts.  The  bill  prayed  an  account  of  the  debts  due 
and  owing  to  the  partnership  at  the  time  of  the  award,  which 
were  omitted  to  be  inserted  in  the  accounts  laid  before  tlie 
arbitrators,  and  of  the  money  received  by  the  defendant,  John 
Spencer,  in  respect  thereof ;  and  that  the  plaintiff  might  be  paid 
three^twelfth  parts  thereof :  and  an  account  of  the  dubious  and 
bad  debts,  which  at  the  time  of  making  the  account  were  con- 
sidered bad  debts ;  and  of  the  money  which  the  defendant,  John 
Spencer,  had  received  or  been  paid  in  respect  thereof ;  and  an 
account  of  the  plaintiff's  three-twelfth  parts  thereof.  And  that  a 
sufficient  part  of  the  plaintiff's  share  might  be  applied  in  satis- 
faction of  the  instalments  due  from  him,  and  the  residue  be  paid 
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to  him  ;  and  that  the  property  assigned  by  the  plaintiff  might  be      Spenceb 
re-assigned  to  him  ;  and  for  an  injmiction.  Spencer. 

The  defendants,  by  their  answer,  denied  that  the  books  and 
accounts  made  out  for  and  submitted  to  the  inspection  of  the 
arbitrators  were  made  out  and  submitted  by  the  defendant,  John 
Spencer ;  and  stated  that  the  same  were,  at  the  request  of  the 
plaintiff,  placed  in  the  hands  of  Thomas  Bainbridge,  an 
accountant,  who  examined  and  prepared  the  same  for  the 
arbitrators;  and  that  the  plaintiff  might  have  examined  the 
accounts.  The  defendants  stated  their  belief  that  the  accounts 
contained  a  full  statement  of  the  partnership  concerns,  and  of 
the  debts  due  and  owing  thereto,  except  two  sums  of  477Z.  and 
14Z.  5«.  due  and  *owing  to  the  partnership  from  Rowlandson  and  [;»254  ] 
Burra,  Manchester  warehousemen  in  London,  for  the  amount  of 
goods  sent  to  them  as  factors,  and  which  sums  were  not  included 
in  the  accounts  submitted  to  the  arbitrators,  because  no  account 
of  such  sales  had,  at  the  time  of  making  the  said  award,  been 
transmitted  by  Bowlandson  and  Burra.  The  defendants  also 
admitted,  that,  in  addition  to  those  two  sums,  the  defendant, 
John  Spencer,  had  received  489Z.  11«.  O^d.  on  account  of  good 
debts,  more  than  the  arbitrators  had  estimated  he  would  receive. 
The  defendants,  however,  stated,  that  credit  had  been  given  by 
the  defendant,  John  Spencer,  for  the  said  several  sums,  in  the 
account  kept  by  him  pursuant  to  the  directions  of  the  award. 
The  defendants  contended  that  the  plaintiff  was  not  entitled  to 
have  his  share  of  the  said  sums  set  off  against  the  instalments, 
but  only,  according  to  the  terms  of  the  award,  to  have  the  same 
applied  towards  the  general  reduction  of  the  debt  due  from  him. 
And  the  defendants  insisted  on  the  award,  and  claimed  the  same 
benefit  thereof  as  if  it  had  been  pleaded. 

An  injunction  had  been  granted  upon  the  coming  in  of 
the  answers.  Witnesses  were  examined  on  both  sides :  the 
accountant,  and  some  clerks  of  the  partnership,  being  examined 
on  the  part  of  the  plaintiff,  and  cross-examined  by  the  defendants, 
and  the  arbitrators  being  examined  on  the  part  of  the  defendants. 
The  general  result  of  the  evidence  tended  to  shew,  that  the 
accounts  made  out  by  the  accountant,  and  laid  before  the  arbi- 
trators, were  made  from  accounts  furnished  by  the  defendant, 
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Spen-cer      John  Spencer,  but  with  full  access  by  the  accountant  and  all 
Spencer,     parties  to  the  books.     And  that  the  omission  of  the  sums  arose 
through  mistake  or  inadvertence,  and  not  from  fraud  or  design. 

Martin,  IL,  and  Duckworth,  for  the  plaintiff. 

Treslove,  and  Temple,  for  the  defendants. 

f  255  ]  For  the  plaintiff  it  was  argued,  that  there  was  a  clear  mistake 

on  the  part  of  the  arbitrators,  who  had  been  misled  by  the 
accounts  furnished  by  the  defendant,  John  Spencer ;  and  that  if 
the  arbitrators  had  known  the  real  state  of  the  accounts,  they 
would  have  made  a  different  award.  That  merely  to  give  credit 
to  the  plaintiff  for  his  share  of  the  bad  debts  and  additional  good 
debts  received  by  John  Spencer,  would  not  be  just,  as,  instead  of 
relieving  the  plaintiff,  it  would  benefit  the  defendants  by  accele- 
rating the  payment  of  the  debt  due  to  them  from  the  plaintiff. 

For  the  defendants  it  was  contended — first,  that  the  refer- 
ence being  of  all  matters  in  difference  or  dispute,  and  the  award 
having  been  acted  upon  by  all  parties,  every  question  depending 
between  them  was  determined,  and  the  plaintiff  was  precluded  by 
the  award  from  entering  into  any  examination  of  the  accounts. 
But  that  if  the  plaintiff  was  not  so  precluded,  then,  that  the 
utmost  he  could  be  entitled  to  would  be  to  have  his  share  applied 
towards  the  general  reduction  of  the  debt  due  from  him,  and  not 
to  have  it  applied  towards  satisfaction  of  the  earlier  instalments, 
or  in  reduction  of  any  of  the  instalments. 

The  Court  took  time  to  consider. 

1828.         Alexander,  C.  B.  (after  stating  the  facts  from  the  pleadings) : 

1_L'  There  is  not  the  least  suspicion  in  this  case  that  there  was,  on 

the  part  of  the  defendant,  John  Spencer,  either  su^gestlo  fcdsi,  or 
sitppressio  veri.  The  books  and  every  paper  appear  to  have  been 
open  to  the  inspection  of  the  plaintiff,  and  were,  in  fact,  examined 
by  him,  so  far  as  he  thought  it  necessary  or  material.  There 
were,  however,  it  is  now  admitted,  mistakes  in  those  accounts. 
These  consist  in  the  omission  of  two  sums,  one  of  477i.,  and  the 
other  of  14Z.  6«.  from  the  firm  of  Eowlandson  and  Burr  a,  who 
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appear  to  have  been  ^lanchester  warehousemen  in  London,  *and      Kpescer 

agents  of  the  firm  of  Spencer  &  Co.,  being  the  produce  of  goods      spenceu. 

sold  by  them,  and  of  which,  as  it  has  been  suggested  by  the       [  •s^e  ] 

defendant,  John  Spencer,  no  account  had  then  been  rendered  by 

these  agents.     John  Spencer  admits  that  he  received  both  these 

sums,  and  also,  that  he  received  489^  lis.  more  of  the  good 

debts  than  it  appears  the  arbitrators  estimated  them  at  when 

they  made  their  award.     These  several  sums  amount  together  to 

930Z.  16s.     The  award  has  very  properly  made  a  provision  for 

whatever  the  defendant,  John  Spencer,  might  receive  in  respect 

of  dubious  debts.     He  is  to  divide  them  between  the  parties  in 

the  several  proportions  specified.      It  is   clear,  that  any  over 

receipt  in  respect  of  good  debts,  comes  within  the  same  principle 

as  a  receipt  on  account  of  the  dubious  debts.     John  Spencer  saj^s 

he  has  so  treated  it.     That,  in  fact,  he  has  accounted  for  all,  and 

settled  the  accounts  according  to  the  award.     The  plaintiff  is, 

however,  entitled  to  an    account  of  what   John   Spencer  has 

received  in  respect  of  good  debts  beyond  the  estimated  account ; 

and  also  to  an  account  of  what  John  Spencer  has  received  on 

account  of  the  dubious  debts.     But  as  the  probability  is,  that 

nothing  will  be  coming  on  that  account,  to  prevent  the  right 

to  receive  the  instalments,  I  will  not  continue  the  injunction ; 

and  the  account,  if  taken,  must  be  at  the  hazard  of  costs,  which, 

as  well  as  the  costs  of  the  cause  to  this  time,  must  be  reserved 

until  after  the  Master  shall  have  made  his  report. 


JONES,  Clerk,  v.  ELLIS  and  OiHERs.t  is28. 

(2  Younge  &  Jervis,  265—275.)  ^'^'*' 

The  perpetual  curate  of  an  augmented  parochial  chapeliy  has  a        »r/*. »/ 
sufficient  possession  whereon  to  maintain  trespass  for  breaking  and         /''«'*. 
entering  the  chapel  and  destroying  the  pews.  [  2*>'>  ] 

A  chapel-warden  of  a  parochial  chapclr>'  has  not,  by  virtue  of  his 
office,  any  authority  to  enter  the  chapel  and  remove  the  pews,  without 
the  consent  of  the  perpetual  curate. 

Tms  was  an  action  of  trespass  for  breaking  and  entering  the 
chapel  of  the  plaintiff,  destroying  the  pews,  and  carrying  awaj' 

+  Cited  by  Kay,  J.  in  Batteii  v.  (Mye  (1889),  41  Ch.  D.  507,  516,  58 
L.  J.  Ch.  549,  552.— R.  C. 
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Jones       and  converting  the  materials.     The  defendants  pleaded,  first,  the 

Kllib.       general  issue — Not  Guilty;  secondly,  that  the  chapel  was  the 

soil  and  freehold  of  the  Bev.  B.  B.  Glough,  as  whose  servants 

they  justified ;  and  several  other  pleas,  upon  which  no  question 

arose. 

At  the  trial  which  took  place  at  the  Great  Sessions  for 
Flintshire,  before  Warren,  Ch.  J.,  it  appeared  in  evidence,  that 
the  plaintiff  was  the  perpetual  curate  of  the  chapelry  of  Tryddyn, 
within  the  parish  of  Mold,  of  which  parish  the  Bev.  B.  B.  Clough 
was  the  vicar.;  that  the  chapel  had  been  duly  augmented  by  the 
governors  of  Queen  Anne's  bounty,  by  deed,  to  which  the  vicar 
of  Mold,  the  curate  of  Tryddyn,  the  ordinary,  and  patron  were 
parties;  that  it  contained  a  font;  that  burials,  marriages,  and 
christenings  were  there  celebrated;  and  that  the  plaintiff,  as 
perpetual  curate,  was  entitled  to  the  surplice  fees,  and  one  sixth 
part  of  the  small  tithes  within  the  chapelry.  It  appeared  also, 
that  one  of  the  defendants,  Ellis,  was  chapel-warden  when  the 
trespass  was  committed,  which  consisted  in  the  pulling  down  of  a 
pew  erected  in  the  body  of  the  chapel. 

Upon  these  facts  it  was  contended  by  Temph,  Corbett,  and 
HiigheSf  as  counsel  for  the  defendants,  that  no  action  could  be 
maintained  by  the  plaintiff:  first,  because  he  had  no  possession 
whereon  to  maintain  the  action,  that  being  in  the  vicar  of  the 
principal  parish ;  and,  secondly,  that,  even  were  his  possession 
sufficient  to  entitle  him  to  maintain  an  action  against  a  wrong- 
doer, the  chapel-warden  had  the  care  and  control  of  the  pews, 
and  a  right  to  enter  the  chapel  at  his  pleasure.  These  objections 
I  *266  ]  were  overruled  *by  the  learned  Judge,  who  gave  tUe  defendants 
leave  to  move  to  enter  a  nonsuit,  the  jury  having  found  a  verdict 
for  the  plaintiff. 

In  Michaelmas  Term  last  a  rule  nisi  was  obtained,  pursuant  to 
the  leave  of  the  learned  Judge,  upon  the  grounds  mooted  at  the 
trial ;  against  which 

I  270  ]  Jervuy  J.,  shewed  cause.     ♦     *     ♦ 

Temple  and  Corbett,  in  support  of  the  rule.     *     *     * 

Cur.  adv.  vuU. 
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Alexander,  C.  6.,  after  stating  the  pleadings  in  the  case,  now       Jones 
delivered  the  judgment  of  the  Court :  Ellis. 

The  questions  which  have  been  debated  in  this  case  are,  ^  ^^^  -' 
whether  the  plaintiff  has  in  him  a  title  to  maintain  this  action  of 
trespass  against  any  body,  and  especially  against  the  defendants ; 
and  whether  the  right  to  the  soil  and  freehold  of  the  chapel  is  in 
the  person  in  whom  the  defendants  have  alleged  it  to  be.  We 
are  of  opinion  that  the  plaintiff,  as  perpetual  curate,  has  in  him 
a  sufficient  possession  of  the  church  to  enable  him  to  maintain 
trespass,  and  that  the  issue  on  the  soil  and  freehold  is  properly 
found  against  the  defendants. 

In  support  of  the  second  plea,  nothing  more  was  in  evidence 
*than  that  Mr.  Clough  was  the  vicar  of  the  parish  of  Mold,  [  •278  ] 
within  which  this  chapel  is  situated.  It  appeared  further,  that 
they  christened,  married,  and  buried  in  this  chapel.  What  the 
defendants  have  to  maintain,  therefore,  is,  that  a  vicar  has,  by 
the  general  law,  or  by  the  presumption  of  the  law,  in  him  the 
freehold  and  quasi  inheritance  of  all  the  land  on  which  any 
church  or  chapel  within  the  parish  is  erected,  and  of  the  building 
erected  on  it.  Whoever  recollects  the  history  of  vicarages,  will 
feel  how  difficult  it  must  be  to  maintain  this  proposition,  unless 
in  support  of  it,  some  act  of  the  Legislature,  or  some  course  of 
decision  could  be  cited.  Originally,  vicars  were  the  mere  servants 
of  the  monastery,  to  which  the  rectory  was  appropriated,  and  had 
no  rights  whatsoever.  A  statute  of  Edw.  Ill.t  gave  them  a  right 
to  bring  an  action  for  the  recovery  of  land  which  had  been  given 
to  their  vicarages  in  alms.  A  statute  of  Ric.  II.  t  enacted  that 
in  every  appropriation  to  be  made  in  future,  there  should  be  a 
provision  for  a  vicar.  But  no  Act  that  has  been  cited,  nor  any 
that  I  have  been  able  to  find,  affects  to  confer  upon  the  vicar  the 
freehold  of  such  chapels  as  may  exist  within  the  parish.  The 
general  language  is,  that,  by  the  common  law,  the  church, 
church-yard,  and  glebe,  belong  to  the  parson.  Whether  this 
language  extends  to  the  freehold  of  a  chapel  built  in  ease  of  the 
mother  church,  it  does  not  seem  necessary  to  this  cause  to  decide. 
It  is  sufficient  to  say  that  it  gives  a  more  plausible  claim  to  the 

t  14  Edw.  in.  c.  17.  X  lo  Eic.  IL  c.  6. 
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Jones       impropriator,  who  I  believe  to  be  the  bishop,  than  to  the  vicar. 

ellis.  Two  cases  have  been  cited  on  this  part  of  the  argument.  The 
Attorney-General  v.  Brereton,\  which  proves  only  that  a  vicar 
may  have  the  right  of  nomination  to  a  perpetual  and  parochial 
curacy,  and  that  whether  he  has  or  has  not  depends  upon  circum- 
stances;  and   Dixon  v.  Kershaw ,1  reported   by  Ambler,  from 

[  '274  ]  *  which  it  appears  to  have  been  Lord  Northington's  opinion^ 
that  the  incumbent  of  a  parish,  iaving  the  cure  of  souls,  had 
prima  facie  a  right  to  nominate  the  curate  to  a  chapel  of  ease. 
It  does  not  appear  to  me  that  either  of  these  propositions  aid  the 
defendants  in  establishing  that  the  soil  and  freehold  of  thi^ 
chapel  is  in  the  vicar  of  the  parish.  We  are  of  opinion,  there- 
fore, that  this  issue  was  properly  found  against  the  defendants. 

The  Court  being  of  opinion,  without  referring  to  any  doubt  as 
to  the  freehold,  that  the  plaintiff,  as  perpetual  curate,  has  a 
sufficient  possession  of  the  chapel  to  maintain  trespass  against 
wrong-doers:  the  only  remaining  point  to  be  considered,  is, 
whether  the  chapel- warden  was,  under  the  circumstances,  justified 
in  what  he  did ;  which  question  is  raised  by  the  general  issue. 
Admitting  that  the  plaintiff  has  a  possession  of  the  chapel,  the 
defendants  contend  that  they  have  a  joint  possession  with  him, 
and  that,  therefore,  no  action  can  be  maintained  by  him  against 
them.  In  support  of  this  argument  cases  are  cited  from  the 
ecclesiastical  reports,  which  certainly  shew,  that  in  the  opinion 
of  the  Judges  of  those  Courts,  the  church-wardens  have  some 
right  to  interfere  in  the  allotment  of  the  pews  in  the  church,  as 
between  the  parishioners.  The  general  principle  and  foundation 
of  this  opinion  is  stated  in  his  judgment  by  Sir  John  Nicholl,  in 
one  of  the  cases  cited,  viz.,  in  Pettman  v.  Bridges,^  in  these 
words:  By  the  general  law,  and  of  common  right,  all  pews 
belong  to  the  parishioners  at  large,  for  their  use  and  accom- 
modation ;  but  the  distribution  of  seats  among  them  rests  with 
the  ordinary,  and  as  the  church-wardens  are  the  officers  of  the 
ordinary,  they  are  to  place  the  parishioners  according  to  their 
rank  and  station;  but  they  are  subject  to  the  control  of  the 
ordinary,  if  any  complaint  should  be  made  against  them. 

t  2  Ves.  Sen.  425.  §  1  Phil.  323. 

t  Amb.  532. 
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Such  is  the  nature  and  right  of  the  church-wardens  in  the  pews 
of  the  church ;  and  although,  in  another  case  cited  for  the  same 
purpose,  and  in  other  cases,  the  same  ^Judge  rests  upon  the 
authority  of  church-wardens  in  the  allotment  of  pews,  as  against 
mere  strangers  asserting  a  claim  by  violence,  we  must  explain 
his  language  by  what  he  himself  stated  to  be  the  posture  and 
foundation  of  that  authority;  and  if  we  do  that,  we  cannot 
understand  him  to  have  decided,  by  these  cases,  that  the  church- 
wardens have,  as  against  the  incumbent  of  a  church  or  chapel,  a 
joint  possession  of  it,  so  as  to  disable  him  from  maintaining 
trespass  against  them  for  acts  of  violence  similar  to  what  was 
proved,  or  rather  admitted,  in  this  case. 

We  are  therefore  of  opinion,  that  the  verdict  should  not  be 

disturbed ;  and  that  the  rule  should  be 

.    Discharged, 


Jones 

V, 

Ellis. 


TROTTEE  V.  HARRIS. 

(2  Younge  &  Jervis,  285—289.) 

It  is  sufficient  for  the  plaintiff  to  prove  that  he  was  in  possession  of 
a  ferry  at  the  time  the  cause  of  action  accrued,  to  entitle  him  to 
maintain  an  action  on  the  case  for  the  disturhance  of  it. 

From  an  user  of  thirty-five  years,  the  jury  may  presume  that  a  ferry 
had  a  legal  origin. 

A  variation  in  the  amount  of  ferryage  will  not  avoid  the  franchise. 

Case  for  the  disturbance  of  a  ferry.  The  first  count  of  the 
declaration  stated,  that  the  plaintiff  was  possessed  of  a  certain 
ancient  ferry  for  foot  passengers  upon  and  over  the  river 
Thames,  (stating  the  termini),  taking  for  the  carriage  and 
conveyance  of  such  passengers  over  the  ferry,  a  certain  reason- 
able freight  or  ferryage,  to  wit,  Id.  for  each  person,  and  that  the 
defendant  wrongfully  conveyed  persons  over  and  across  the  river 
upon  that  part  where  the  plaintiff's  ferry  was.  The  second 
count  alleged  the  injury  to  have  been  committed  near  to  the 
ferry.  The  third  omitted  the  amount  of  the  ferryage ;  and  the 
fourth,  with  that  exception,  was  the  same  as  the  second.  Plea — 
Not  guilty. 

At  the  trial,  which  took  place  before  Garrow,  B.,  at  the 
Middlesex  sittings,  in  Michaelmas  Term,  it  was  proved,  on  the 

R.R. — ^VOL.  XXXI.  88 
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Tbotter  behalf  of  the  plaintiff,  that  the  plaintiff's  landlord,  and  those 
Harris.  under  whom  he  claimed,  had  let  the  ferry-house  for  a  period  of 
thirty-five  years  to  several  tenants,  who  had,  with  the  house, 
occupied  the  ferry  in  question,  and,  amongst  others,  to  the 
defendant,  who  held  it  from  1818  to  1825  ;  and  that  during  that 
time  only  one  instance  of  interruption,  and  that  for  a  month  or 
two  only,  had  occurred,  except  by  the  defendant,  who  having 
been  turned  out  of  possession  of  the  ferry  in  the  year  1825,  plied 
for  hire  close  to  the  ferry,  for  which  an  action  was  brought 
against  him  by  the  plaintiff's  landlord,  and  he  suffered  judgment 
by  default.  For  the  defendant  witnesses  were  called,  who  proved 
interruptions  of  the  ferry  at  intervals,  some  seventy-five,  and 
some  forty  years  back,  some  of  which  were  persisted  in  not- 
withstanding remonstrances,  but  others  were  discontinued.  It 
appeared  also,  that  the  toll  had  been  raised  from  a  halfpenn}' 
to  a  penny,  within  living  memory.  Upon  these  facts  it  was 
[  •286  ]  contended,  that  the  *plaintiff  was  bound  to  prove  his  title  to  the 
ferry,  which,  being  a  flower  of  the  Crown,  must  have  existed 
beyond  legal  memory,  and  be  bottomed  in  a  royal  grant  to 
convey  a  right  to  the  plaintiff.  The  learned  Judge  left  the 
question  of  possession  to  the  jury,  and,  as  the  verdict  was  about 
to  be  deUvered,  it  was  further  objected,  that  the  difference  in  the 
toll  would  affect  the  right ;  which  the  learned  Judge  overruled, 
and  a  verdict  was  entered  for  the  plaintiff. 

A  rule  to  shew  cause  why  that  verdict  should  not  be  set  aside 
and  a  new  trial  had,  was  obtained  by  Taunton,  upon  both  the 
points  made  at  the  trial ;  against  which 

Jervis  and  Thesiger  shewed  cause  : 

An  action  for  the  disturbance  of  a  franchise  is  a  mere  posses- 
sory action,  in  which,  against  a  wrong-doer,  the  plaintiff  is  bound 
only  to  prove  a  possessory  title.  Blissett  v.  Hart\  was  like  this, 
an  action  on  the  case  for  disturbing  the  plaintiff  in  the  possession 
of  a  ferry,  where  it  was  resolved  that  it  was  sufl&cient  for  the 
plaintiff  to  declare  on  his  possession  only,  without  stating  a  seisin 
in  fee ;  this  being  an  action  against  a  wrong-doer  for  disturbing 
the  plaintiff  in  his  right,  and  not  an  action  for  toll,  or  duty.     In 

t  WiUes,  503. 
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Peter  v.  Kendal,\  it  was  objected,  that  the  plaintifif  had  not  Trotteb 
supported  the  allegation  in  hie  declaration,  by  proving  the  ferry  habeis. 
to  be  an  ancient  ferry.  But  it  was  held  to  be  sufficient  to 
support  the  action,  to  prove  a  possession  of  the  ferry,  which  had 
existed  for  a  long  period  of  time.  An  admission  by  parol  of  the 
existence  of  the  ferry  would  have  been  strong  evidence  against 
the  defendant,  but  the  record  of  the  judgment  is  much  stronger, 
although  that  is  not  conclusive.  But  assuming  that  it  was 
necessary  to  shew  a  prescriptive  title,  there  was  evidence  of  a 
continued  usage  for  a  length  of  years,  from  which  the  jury 
might  presume  it.  It  was  *a  question  for  the  jury,  and  properly  [  •287  ] 
left  to  them  as  such.  Upon  the  second  point  also,  Peter  v. 
KendaT  is  an  express  authority.  It  was  there  objected,  that 
some  fixed  and  determinate  toll  must  be  proved ;  but  this  was 
overruled,  it  being  unnecessary  for  the  plaintiff  to  allege  in  his 
declaration  any  specific  sum  for  passage  money ;  and  what  need 
not  be  alleged,  need  not  be  proved. 

Taunton^  (and  Comyn  was  with  him),  in  support  of  the  rule  : 
The  cases  cited  are  no  authorities  for  contending  that  the 
proof  may  fall  short  of  the  allegation  contained  in  the  declara- 
tion. This  is  described  as  an  ancient  ferry,  and  so  far  from  any 
proof  of  antiquity  or  of  right,  it  is  clear,  from  the  whole  evidence, 
that  the  possession  has  been  uniformly  disputed.  There  is  a 
great  difference  between  this  and  a  private  easement.  The  latter 
may  be  acquired  by  individuals  by  possession  without  grant  or 
prescription ;  but  it  is  otherwise  of  a  ferry,  fair,  or  market, 
which  can  only  be  by  prescription,  bottomed  on  a  royal  grant : 
Churchman  v.  Turnstid.X  For  this  reason  it  is,  that  tolls  cannot 
be  acquired  by  twenty  years  possession,  or  without  evidence  of 
great  antiquity  to  found  the  presumption  of  prescription,  and 
that  it  had  its  commencement  by  royal  licence.  The  foundation 
of  the  second  objection  has  been  mis-conceived  :  it  was  not  urged 
in  destruction  of  the  toll,  but  as  cogent  evidence  of  the  whole 
being  founded  in  usurpation.  In  cases  of  this  description,  the 
greatest  suspicion  arises  from  a  variation  in  the  toll.  So,  in  the 
case  of  moduses,  a  variation  in  the  amount  is  always  felt  as 

t  30  B.  E.  504  (6  B.  &  0.  703).  \  Hard.  162. 
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Trotteb      a  circumstance  of  difficulty.    But  the  evidence  of  the  plaintiff's 
Harris.      poBsession  of  the  ferry  was  very  slight,  the  ferry-house  would 
confer  no  right  to  the  ferry,  which,  being  an  incorporeal  here- 
ditament, could  only  be  demised  under  seal,  and  the  lease  should 
have  been  produced. 

[  288  ]       Alexander,  C.  B.  : 

I  am  disposed  to  agree  in  much  that  has  been  urged  by  the 
counsel  for  the  defendant,  but  I  cannot  concur  in  his  construction 
of  the  evidence.  I  agree  that  the  commencement  of  a  ferry  must 
be  by  royal  grant  or  licence  from  the  Grown,  and  that  the  grant 
must  be  shewn,  or  such  evidence  of  ancient  user  must  be 
adduced,  as  will  satisfy  the  jury  that  it  originally  had  that 
commencement,  although  the  grant  may  not  be  forthcoming. 
But  I  can  see  no  difference  between  this  and  other  ordinary 
cases  of  prescription.  This  may  not  be  a  very  strong  case ;  but 
the  question  is  not,  if  the  evidence  is  conclusive,  but,  if  there 
was  a  case  to  be  submitted  to  the  jury,  or  the  Court  can  say 
that  they  came  to  a  wrong  conclusion.  Now,  in  my  opinion, 
there  was  evidence  to  be  left  to  them,  and  I  cannot,  upon  the 
result  of  it,  say  that  they  have  arrived  at  a  wrong  conclusion. 
It  cannot  be  contended,  that  a  variation  in  the  toll  will  destroy 
the  right;  but  that  topic  is  urged  as  evidence  of  usurpation. 
Now,  to  my  mind,  that  is  capable  of  a  very  different  construction, 
for  no  one  would  court  investigation  into  a  right  founded  upon 
usurpation  by  such  a  measure.  The  evidence  for  the  defendant 
is  that  which  ordinarily  occurs  in  every  case  of  this  description. 
Every  right  of  this  kind  is  subject  to  infringements,  which  it  is, 
in  many  instances,  impossible  to  prevent.  We  find,  however, 
that  they  were  frequently  remonstrated  against,  and  in  many 
cases  interrupted,  although  sometimes  persisted  in.  But  the 
jury  must  have  taken  all  these  circumstances  into  their  con- 
sideration, and,  having  found  for  the  plaintiff,  I  see  no  ground  to 
disturb  their  verdict. 

HuLLOCK,  B. : 

I  am  of  the  same  opinion.  There  is,  in  fact,  no  point  of  law, 
and  the  case  resolves  itself  entirely  into  a  question  of  evidence. 
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The  word  "  ancient,"  usually  found  in  declarations  upon  this      Tbotteb 

subject,  does  not  impose   upon  the  plaintiff  the  necessity  of      habbib. 

producing  the  grant  *from  the  Crown,  but  is  satisj&ed  by  proving       [  '289  ] 

that  the  ferry  has  existed  for  such  a  time,  as  will  raise  the 

presumption  of  its  being  originally  founded  in  right.    If  it  be 

shewn  that  the  ferry  has  existed  for  a  length  of  time,  and  the 

possession  of  the  plaintiff  be  proved,  that  is  sufficient  to  maintain 

the  action.     No  right  of  this  description  was  ever  yet  tried  that 

was  not  met  by  a  contradictory  usage,  between  which  it  is  the 

province  of  the  jury  to  decide.    It  is  said,  that  the  possession 

of  the  ferry-house  would  confer  no  right  to  the  ferry  dues,  which 

could  only  be  demised  by  deed.    We  find  the  plaintiff  in  the 

possession  of  the  ferry,  in  the  exercise  of  a  right,  which,  if  it 

could  not  exist  but  by  deed,  must  be  presumed  to  have  'been 

legally  created.     To  some  extent  I  admit  the  inference  said  to 

arise  from  the  variation  of  the  toll.     Had  it  repeatedly  varied, 

the  payment  might  be  said  to  have  been  voluntary,  and  would 

have  been  very  strong  against  the  plaintiff;  but  a  variation  in 

one  instance  only  may  be  urged  as  evidence  of  his  right,  for 

he  must  have  supposed  that  his  claim  was  well  founded,  or 

he  would  not  have  raised  the  toll.     A  variation  in  the  toll  will 

not,  however,  affect  the  franchise,  although  the  plaintiff  may 

be  liable  for  extortion.    It  seems  to  me,   that  the  question 

was  properly  left  to  the  jury,  and  that  they  have  arrived  at  the 

right  conclusion. 

Vaughan,  B.  : 

The  existence  of  the  ferry  for  thirty-five  years  having  been 
proved,  and  the  plaintiff's  possession  being  established,  the 
allegation  in  the  declaration  was  satisfied,  and  his  cause  of  action 
was  complete  upon  evidence  of  the  interruption.  An  user  for  so 
long  a  period  was  evidence  from  which  the  jury  might  presume 
that  the  ferry  had  a  legal  origin.  The  jury  have  arrived  at  that 
conclusion.  No  fault  is  found  with  the  direction  of  the  learned 
Judge,  and  I  think  that  the  rule  should  be  discharged. 

Rule  discharged. 
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1827.  POWELL  AND  Others  v.  ANN  LLOYD. 

/)<>/*    1Q 

1828  SAME  V.  J.  LLOYD  and  C.  LLOYD,  Executors  of 

^^^^29.  j^^^  LLOYD.f 

JSiPfih,  Ck,  in  (2  Younge  &  Jervis,  372—380.) 

r  OJ2  1  Under   an   agi-eement  for  a  lease,   containing  a  covenant  against 

alienation,  and  a  proviso  for  re-entry  for  breach  of  the  covenant :  the 
lessee,  after  having  been  in  possession  for  many  years,  conveyed  all  his 
property  to  trustees,  for  the  benefit  of  his  creditors,  and  subsequently  a 
commission  of  bankrupt  issued  a;zainst  him,  and  he  was  found  bankrupt. 
On  the  trial  of  an  ejectment  at  law,  it  was  held  that  the  deed  was  an 
act  of  bankruptcy,  and  void,  and  that  it  did  not  operate  as  a  valid 
assignment  of  the  lease,  and  was  therefore  no  forfeiture. 

On  a  bill  by  the  assignees  for  the  specific  performance  of  the  agree- 
ment ;  the  Court  decreed  that  the  assignees  were  entitled  to  a  lease, 
according  to  the  agreement,  on  personally  entering  into  those  covenants, 
which  the  bankrupt,  if  solvent,  would  have  been  bound  to  enter  into. 

In  decreeing  a  specific  performance,  a  court  of  equity  exercises  a 
discretion,  and  will  not  exert  its  authority  for  that  purpose,  if,  by  so 
doing,  injustice  will  be  done. 

[The  questions  involved  in  the  case  suflBciently  appear  from 
the  judgment  of  the  Court  delivered  by] 

182a         The  Lord  Chief  Baron. 

Anril  29 

\. '  This  is  a  bill  brought  for  a  specific  performance  of  an  agree- 

[  375  ]  ment  to  grant  a  lease.  The  individual  who  made  the  agreement 
to  grant  the  lease  was  herself  only  a  lessee.  The  persons  who 
now  seek  to  have  a  specific  performance  decreed  by  the  Court, 
are  not  original  parties  to  the  contract  to  be  performed.  The 
party  with  whom  the  agreement  was  made  has  become  bankrupt, 
and  the  plaintiffs  are  the  assignees  under  the  commission  against 
him.  Two  objections  are  made  to  the  relief  sought  by  the  bill : 
one  arises  out  of  the  provisions  of  the  original  lease,  and  the 
other  proceeds  from  the  character  in  which  the  plaintiffs,  from 
necessity,  are  obliged  to  present  themselves  to  the  Court,  that  is, 
as  the  assignees  of  a  bankrupt. 

The  original  lease  contains  the  usual  provision  against  granting, 
assigning  over,  passing  away,  or  departing  with  the  premises 
demised,  or  any  part  of  them,  for  the  whole  or  any  part  of  the 
term ;  and  it  is  said,  that,  if  the  lease  now  sought  were  to  be 
granted,  it  would  be  a  forfeiture;  and  therefore  that  the  Court 
t  Crosbie  V.  T(Joke  (1833)  1  Myl.  &  K.  431,  434,  Morgan  v.  Bhod^s,  ih.  435. 
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will  not  decree  a  specific  performance.  It  is  said  also,  that  the  Powell 
person  with  whom  the  contract  to  grant  the  lease  was  made,  not  lloyd. 
being  the  plaintiJBF,  *but  the  plaintiffs  being  his  assignees,  they  [  'sre  ] 
are  not,  by  the  rules  of  equity,  entitled  to  this  species  of  relief. 

It  will  be  convenient  to  dispose  of  the  last  of  these  points  in 
the  first  instance. 

The  facts  are  these :  In  the  year  1775,  one  Charles  Baldwyn 
appears  to  have  been  the  owner  of  the  freehold  of  the  lands  and 
messuages  in  question.  By  an  indenture,  of  the  25th  November, 
in  that  year,  Charles  Baldwyn,  in  consideration  of  the  rents  and 
covenants  therein  contained,  demised  to  John  Lloyd,  his  executors, 
administrators,  and  assigns,  the  premises  for  the  term  of  sixty 
years,  from  the  25th  March  then  next  ensuing,  if  the  estate  and 
interest  of  Charles  Baldwyn,  his  executors,  administrators,  and 
assigns,  should  so  long  continue.  And,  among  other  clauses,  was 
a  proviso  to  the  effect  that  if  the  rent  should  be  unpaid  for  the 
period  therein  mentioned,  or  if  the  said  John  Lloyd,  his  executors, 
or  administrators,  should  grant,  assign  over,  pass  away,  or  depart 
with  the  premises  thereby  demised,  or  any  part  thereof,  for  all 
or  any  part  of  the  term,  to  any  person  or  persons  whomsoever, 
without  the  consent  of  Charles  Baldwyn,  his  executors,  adminis- 
trators, or  assigns,  first  had  and  obtained  in  writing,  that  then, 
and  in  either  of  the  cases,  it  should  be  lawful  for  the  said 
Charles  Baldwyn,  his  executors,  administrators,  and  assigns,  into 
the  said  premises  to  enter;  and,  from  thenceforth,  the  said 
indenture,  and  every  thing  therein  contained,  should  cease, 
determine,  and  become  void. 

John  Lloyd  seems  to  have  entered  into  possession,  and  to  have 
continued  in  such  possession  for  many  years.  He  died  previously 
to  1795.    Ann  Lloyd,  his  widow,  was  his  representative. 

By  articles  of  agreement  (being  the  articles  of  which  a  perform- 
ance is  now  sought)  made  the  20th  day  of  November,  1795, 
between  the  said  Ann  Lloyd,  of  the  one  part,  and  Thomas  Lloyd, 
of  the  other  part,  the  said  Ann  Lloyd,  in  consideration  of  the 
rent  thereby  reserved,  and  of  the  covenants  and  agreements 
therein  *contained,  did  thereby  for  herself,  her  executors,  and  [  •377  ] 
administrators,  covenant  and  agree  with  the  said  Thomas  Lloyd, 
his  executors  and  administrators,  that  she  the  said  Ann  Lloyd 
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Powell  would,  when  thereunto  requested  by  the  said  Thomas  Lloyd,  his 
Lloyd.  executors,  or  administrators,  demise,  lease,  set,  and  to  farm  let, 
unto  the  said  Thomas  Lloyd,  his  executors  and  administrators, 
the  premises  in  question.  And  it  was  thereby  provided,  that, 
if  the  rents  thereby  reserved  or  any  part  thereof  should  be 
behind  or  unpaid,  for  the  time  therein  mentioned,  or  if  the  said 
Thomas  Lloyd,  his  executors  or  administrators,  should  grant, 
assign  over,  pass  away,  or  depart  [with]  the  premises,  for  all  or 
any  part  of  the  said  term,  to  any  person  or  persons  whomsoever, 
without  the  consent  of  the  said  Ann  Lloyd,  her  executors,  or 
administrators,  or  the  person  or  persons  entitled  to  the  reversion 
of  the  premises,  first  had  or  obtained  in  writing ;  then,  and  in 
either  of  the  said  cases,  it  should  be  lawful  for  the  said  Ann  Lloyd, 
her  executors,  administrators,  or  assigns,  or  such  other  person  or 
persons  as  aforesaid,  into  the  said  premises  tore-enter;  and,  from 
thenceforth  the  said  agreement,  and  every  thing  therein  contained 
should  cease,  determine,  and  become  void. 

By  this  agreement,  Ann  Lloyd  in  effect  parted  with  all  her 
interest;  the  term  granted  is  the  same,  and  the  agreement 
contains  precisely  the  same  stipulations  as  the  lease ;  indeed,  it 
seems  to  have  been  copied  from  the  original  demise.  It  is 
evident  that  she  intended  to  substitute  her  son  in  her  place. 
Thomas  Lloyd,  the  son,  entered  into  possession,  and  continued 
so,  for  nearly  thirty  years.  Li  April,  1825,  a  commission  of 
bankrupt  issued  against  him,  he  having  previously  assigned 
all  his  property,  and,  among  the  rest,  his  interest  in  the  lease, 
to  trustees,  for  the  benefit  of  his  creditors.  Mrs.  Lloyd,  after 
the  bankruptcy,  brought  an  ejectment,  which  was  defended  by 
the  assignees.  The  ground  of  the  ejectment  was  a  forfeiture  by 
the  assignment  to  the  trustees,  in  consequence  of  the  provision 
[  •378  ]  not  to  grant  or  assign  *over  contained  in  the  articles  of  agree- 
ment. The  answer  given  to  that  case,  was,  that  the  deed  was 
void,  being  an  act  of  bankruptcy,  and  a  commission  having 
subsequently  issued,  and  therefore  that  it  could  not  work  & 
forfeiture.  Of  this  opinion  was  the  learned  Judge  at  the  trial, 
an  opinion  in  which  the  Court  of  King's  Bench,  f  on  a  rule  for 
a  new  trial,   afterwards   concurred.     The  assignees  therefore 

t  Doe  d.  Lloyd  v.  Poivell,  29  E.  E.  263  (5  B.  &  C.  308). 
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maintained  their  possession,  the  conveyance  to  the  trustees  being      Powell 
no  forfeiture,  because  it  was  void,  and  the  transfer  to  the  assignees       llotd. 
under  the  commission  being  no  forfeiture,  because  it  was  by 
force  of  the  statute,  as  has  been  long  settled. 

Under  these  circumstances,  the  assignees  exhibited  this  bill  to 
have  a  specific  performance  of  the  agreement  for  a  lease  made 
between  Ann  Lloyd  and  the  bankrupt ;  and  she  being  since  dead, 
the  suit  has  been  revived  against  her  representatives. 

The  first  question  of  which  I  shall  dispose  is,  whether,  under 
the  particular  circumstances  of  this  case,  the  assignees  can  have 
the  benefit  of  a  specific  performance.  I  put  out  of  my  considera- 
tion, for  the  present,  the  objection  arising  from  the  provision 
against  alienation. 

I  confess,  I  am  not  able  to  discover  any  valid  objection  to  it 
upon  the  ground  of  the  plaintiffs  being  assignees  under  the  com- 
mission, or  why  as  such  assignees  they  are  not  entitled  to  a 
specific  performance.  The  agreement  was  made  in  1795,  and  for 
more  than  twenty  years  the  bankrupt  had  the  benefit  of  it,  and 
enjoyed  under  it.  He  paid  his  rent,  and  complied  with  all  his 
covenants.  There  never  was  a  demise,  the  language  of  which 
rested  in  agreement,  more  completely  treated  as  an  actual  lease. 

This  is  the  very  case  for  which  the  6  Geo.  IV.  c.  16,  s.  75,  t  has 
provided.  It  puts  the  assignees  to  elect  whether  they  will  accept 
the  benefit  of  the  agreement,  or  decline  it.  If  they  may  elect, 
and  they  decide  to  accept  the  benefit,  they  must  be  entitled  to  it 
upon  making  that  election,  which  in  this  case  they  have  done. 

I  am  far  from  meaning  to  say,  that  it  follows  from  this  enact-  [  379  ] 
ment,  that  a  court  of  equity  ought,  under  all  circumstances,  to 
decree  a  specific  performance  in  favour  of  the  assignees  of  a  bank- 
rupt. The  Court  exercises  a  discretion  upon  the  subject  of  specific 
I)erformance,  and  would  not,  under  my  direction  at  least,  exert  its 
authority  for  that  purpose,  if  such  a  step  would  produce  injustice. 

Prima  facie,  all  the  rights  of  the  bankrupt,  are  transferred  to 
the  assignees.  One  of  those  rights  is  a  title  to  a  specific  per- 
formance. And  that  right  is  not  weakened  upon  the  subject  of 
a  lease  by  the  clause  to  which  I  have  alluded  in  the  6  Geo.  lY. 
But  still  if  I  could  see  any  hardship  on  the  lessor,  I  should  think 

t  See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  8.  35.— B.  C. 
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Powell  it  unfit  to  interpose.  I  cannot,  however,  see  any  objection  if  the 
t.t/jVd.  assignees  will  personally  enter  into  the  covenants  provided  by 
the  lease,  and  into  which  Lloyd  must  have  entered,  if  he  had 
been  the  plaintiff,  without  suspicion  of  insolvency.  All  the  cases 
cited  against  this  relief,  are  quite  different  from  the  present.  In 
Weaiherall  v.  Geering,\  the  relief  being  sought  by  a  specific 
assignee,  it  would  have  been  a  direct  breach  of  the  covenant  and 
a  clear  forfeiture.  But  I  must  admit,  that  Sir  Wm.  Grant  seem.8 
to  have  considered  that  an  assignee  under  the  act  could  not  have 
had  a  specific  performance.  All  I  can  say  is,  that  it  seems  to  me 
to  have  been  a  mere  obiter  opinion,  not  called  for  by  the  case, 
and  which  it  was  unnecessary  to  give :  and  I,  therefore,  think  it 
is  not  an  authority  in  the  present  case,  although  it  certainly 
creates  some  diflSculty.  In  O^Herlihy  v.  Hedges ,  I  a  person  under 
an  agreement  for  a  lease  for  lives,  made  a  fraudulent  underlease 
or  assignment,  and  placed  the  assignee  in  possession  upon  a 
secret  trust  for  himself;  and  the  original  lessor,  supposing  the 
assignee  to  be  the  owner,  agreed  by  deed  to  grant  him  a  further 
lease.  And  it  was  held  by  Lord  Bedesdale,  that  the  original 
[  •380  ]  lessee  was  not  entitled  to  a  specific  performance  of  the  *agree- 
.  ment  made  by  his  trustee  with  the  original  lessor,  the  perform- 
ance of  it  being  resisted  by  the  original  lessor. 

In  that  case  there  was  a  clear  fraud  upon  the  original  lessor, 
who  had  contracted  with  one  person  as  the  apparent  owner,  and 
the  secret  trust  for  another  person  had  been  purposely  concealed 
from  him.  And  Lord  Bedesdale  thought  that  the  party  was  not 
entitled  to  a  specific  performance,  on  the  ground  that  he  had 
practised  such  fraud  on  the  original  lessor. 

In  this  case,  the  agreement  or  second  lease  is  in  the  very  terms 
of  the  first.  If  the  covenants  in  the  agreement  are  complied 
with,  so  are  all  the  covenants  in  the  original  lease,  and  all  the 
interests  of  the  persons  claiming  under  the  original  lease,  that  is, 
the  second  lessors,  will  be  secured.  Upon  the  considerations 
which  I  have  mentioned,  I  mean,  if  the  assignees  enter  into  the 
covenants,  no  possible  injustice  will  be  done  to  Mrs.  Lloyd's 
representatives.  Without  this,  there  would  be  evident  injustice, 
and  no  specific  performance  could  be  decreed. 

t  8  E.  R.  369  (12  Ves.  504).  J  9  E.  R.  23  (1  Sch.  &  Lef.  123). 
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I  have  not  hitherto  adverted  to  the  covenant  against  assign- 
ment  contained  in  the  original  lease.  I  need  not  discuss  the 
question  which  this  covenant  is  supposed  to  raise  against  this 
specific  performance ;  because  I  am  satisfied  this  difficulty  does 
not  exist  in  fact.  It  is  said  that  this  is  not  at  present  in  proof 
in  the  cause.  I  think  it  is  not.  But  I  conceive  that  the  practice 
upon  the  subject  of  specific  performance  permits  me,  in  this 
stage  of  the  cause,  to  have  it  ascertained  by  inquiries,  what  the 
fact  is ;  and  even,  if  it  were  necessary,  to  give  the  plaintiffs  an 
opportunity  of  obtaining  such  licence.  I  forbear,  therefore,  to 
discuss  what  would  be  the  effect  of  there  being  no  such  licence. 


Powell 

V. 

Lloyd. 


Ixv  THE  Matter  op  the  St.  KATHERINE  DOCK 
COMPANY,  Ex  PARTE  BACK.t 

(2  Yoiinge  &  Jervis,  386—390.) 

Under  an  Act  of  Parliament  for  making  docks,  the  value  or  com- 
pensation for  property  taken  for  the  purposes  of  the  Act  was  directed,  in 
certain  cases,  to  be  paid  into  the  Bank,  in  the  name  of  the  Accountant- 
General,  and  to  be  laid  out  in  Bank  Annuities  ;  and  until  such  Bank 
Annuities  should  be  sold,  and  the  produce  invested  in  other  hereditaments, 
the  dividends  were  to  be  paid  to  the  person  or  persons  who  would  be 
entitled  to  the  rents  and  profits  of  the  hereditaments  if  unsold.  The  Act 
also  directed,  that  the  Coui't,  on  the  application  of  any  person  or  persons 
making  claim  to  the  money  awarded  as  a  compensation,  by  motion  or 
petition,  should,  in  a  sxunmary  way  of  proceeding,  or  otherwise,  order 
the  same  to  be  laid  out  and  invested  in  the  funds,  or  distribution  thereof, 
or  payment  of  the  dividends,  according  to  the  estate,  title,  or  interest  of 
the  person  making  claim  thereto. 

On  the  petition  of  an  annuitant,  whose  annuity,  was  charged  on 
the  property  with  powers  of  distress  and  entry,  and  further  secured  by  a 
term,  for  payment  of  his  annuity  and  the  arrears  thereof  out  of  a  fund 
brought  into  Court  under  the  Act :  The  Court  held,  that  it  had  no 
authority  to  proceed  in  a  summary  way  on  the  petition  of  an  incimi- 
brancer,  but  only  at  the  instance  of  the  persons  who  would  have  been 
entitled  to  the  rants  if  the  property  had  been  unsold ;  and  dismissed  the 
petition. 

By  an  indenture,  dated  Ist  August,  1809,  John  Briant,  in  con- 
sideration of  the  marriage  between  his  daughter  Mary  Ann,  and 
the  petitioner  William  Back,  granted  to  the  petitioner  an  annuity 


1828. 
May  6,  12. 

Exrh.  Ch,  if 
Eq. 

[386] 


t  See  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  sf>. 
— E.C. 
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In  re  ST.  or  rent-charge  of  1001.  a  year,  for  the  life  of  the  petitioner,  issuing 
Dock  Co.  out  of  certain  premises  in  Maudlin's  Rents,  in  the  parish  of 
^Back?*  St.  Botolph  without  Aldgate,  with  the  usual  powers  of  distress 
and  entry.  And,  by  the  same  indenture,  John  Briant  demised 
the  premises  charged  with  the  annuity,  to  trustees,  for  a  term  of 
five  hundred  years,  upon  the  usual  trusts  for  raising  and  paying 
the  annuity  by  sale  or  mortgage,  &c.  And  after  the  decease  of 
the  petitioner,  to  raise  2,000Z.,  and  apply  the  same  upon  certain 
trusts  for  the  benefit  of  the  petitioner's  wife,  and  the  issue  of  the 
marriage. 

Elizabeth  Briant,  and  Charlotte  Briant,  two  other  daughters  of 
John  Briant,  afterwards  married;  and  upon  their  respective 
marriages,  John  Briant  made  a  similar  provision  for  each  of  their 
husbands,  and,  after  the  death  of  such  husbands,  for  their 
respective  wives  and  their  issue,  as  he  had  made,  as  above  men- 
tioned, in  favour  of  the  petitioner  and  his  wife  and  their  issue. 
[  '387  ]  John  Briant  died  seised  in  fee  of  the  property,  subject  *to  the 

before-mentioned  incumbrances,  and  by  his  will  devised  his  real 
and  personal  estates  to  trustees  upon  certain  trusts. 

After  John  Briant's  death,  the  premises  charged  with  the 
annuities  were  taken  by  the  St.  Katherine  Dock  Company,  and 
the  value  thereof  assessed  by  a  jury  at  5,600Z. 

The  St.  Katherine  Dock  Act  contained  the  usual  provisions  for 
payment  of  the  purchase-money  into  this  Court,  where  it  should 
exceed  2002.,  and  the  property  should  belong  to  corporations,  or 
persons  under  disabilities,  &c.  &c.,  **  and  that  such  money  should 
be  applied  under  the  direction  and  with  the  approbation  of  the 
Court,  to  be  signified  by  an  order  made  upon  a  petition  to  be 
preferred  in  a  summary  way  by  the  person  or  persons  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  said  heredita- 
ments, in  the  redemption  or  purchase  of  the  land-tax,  or  the 
discharge  of  any  debt  or  debts  or  such  other  incumbrances,  or 
part  thereof,  as  the  Court  should  authorize  to  be  paid,  affecting 
the  same  hereditaments,  or  other  hereditaments  standing  settled 
therewith,  to  the  same  or  the  like  uses,  intents,  and  purposes: 
Or  where  such  money  should  not  be  so  applied,  then  the  same 
should  be  laid  out  and  invested  under  the  like  direction  or  appro- 
bation of  the  Court,  in  the  purchase  of  other  hereditaments,  which 
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should  he  conveyed  and  settled  to,  for,  and  upon  such  and  the      in  re  8t. 

Kathehivb 
like  uses,  trusts,  intents,  and  purposes.     And  in  the  mean  time,      dock  Co. 

the  said  money  should,  by  order  of  the  Court,  upon  application  ^baot?^ 
thereto,  be  invested  by  the  Accountant-General  in  the  purchase 
of  Bank  Annuities,  and  until  such  Bank  Annuities  should  be 
ordered  by  the  Court  to  be  sold  for  the  purposes  aforesaid,  the 
dividends  should  from  time  to  time  be  paid  to  the  person  or 
persons  who  would  be  entitled  to  the  rents  and  profits  of  the  said 
hereditaments."  The  Act  also  provided,  ''that,  in  case  the 
person  or  persons  to  whom  compensation  should  be  awarded, 
should  refuse  to  accept  the  same,  or  should  not  be  *able  to  make  [  *388  ] 
ft  good  title  to  the  premises,  to  the  satisfaction  of  the  directors,  or 
should  refuse  to  execute  a  conveyance,  it  should  be  lawful  for  the 
directors  to  order  the  compensation  to  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court,  and  the  Court,  on  the  application  of  any 
person  or  persons  making  claim  to  such  sum  or  sums  of  money, 
or  any  part  thereof,  by  motion  or  petition,  should  be  and  was 
thereby  empowered,  in  a  summary  way  of  proceeding,  or  other- 
wise, to  order  the  same  to  be  laid  out  and  invested  in  the  public 
lands,  or  to  order  distribution  thereof,  or  payment  of  the  dividends 
thereof,  according  to  the  respective  estate  or  estates,  title  or 
interest,  of  the  person  or  persons  making  claim  thereto,  and 
to  make  such  other  order  in  the  premises  as  to  the  said  Court 
should  seem  just  and  reasonable." 

The  purchase-money  having  been  paid  into  the  Bank  in  the 
name  of  the  Accountant-General,  and  laid  out  in  Bank  Annuities, 
pursuant  to  the  Act,  this  petition  was  presented  by  William  Back, 
praying  a  reference  to  the  master  to  inquire  what  arrears  were 
due  in  respect  of  his  annuity,  and  that  such  arrears  might  be 
raised  and  paid  by  sale  of  a  competent  part  of  the  Bank 
Annuities.  And  that  the  annuity  to  the  petitioner  might  from 
time  to  time  be  paid  out  of  the  dividends  of  the  residue  of  such 
Bank  Annuities. 

Mr.  Jervis,  and  Mr,  Speiice,  for  the  petitioner. 

Mr.  Phillinwrey  for  the  Dock  Company. 
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In  re  St.  Mr.  Koe,  for  Jeremiah  Evans,  and  Elizabeth,  his  wife,  one 

Dock  Co.     of  the  daughters  of  John  Briant. 


Ex  parte 
Back. 


The  other  daughter  and  her  husband  did  not  appear. 


For  the  petition,  it  was  argued,  that  the  funds  represented 
[  *S89  ]  the  estate,  and  that  as  the  petitioner,  if  the  estate  had  ^remained 
unsold,  would  have  been  the  first  incumbrancer  thereon,  and 
would  have  been  able  to  have  obtained  pa}Tnent  of  his  annuity  by 
virtue  of  the  powers  of  distress  and  entry,  and  also  through  the 
medium  of  the  five  hundred  years'  term  vested  in  the  trustees, 
the  Court  would  place  him  in  as  good  a  situation  with  respect  to 
the  funds. 

In  opposition  to  the  petition,  it  was  urged,  that  the  Dock 
Act  only  authorized  the  Court  to  make  an  order  in  a  summary 
manner  at  the  instance  of  the  person  who  for  the  time  being 
would  be  entitled  to  the  rents  of  the  property,  if  it  had  not  been 
sold,  and  not  on  the  application  of  an  incumbrancer — and  that  a 
suit  was  pending  in  the  Court  of  Chancery  for  administering  the 
real  and  personal  estates  of  the  testator,  John  Briant. 

The  Lokd  Chief  Babon  : 

The  question  is,  whether  this  is  a  primary  or  a  secondary  fund 
only.  Suppose  this  were  a  question  between  the  personal  repre- 
sentative and  the  devisee  of  this  estate  under  Mr.  Briant's  will, 
and  the  personal  representative  insisted,  as  against  the  devisee, 
that  the  personal  estate  was  not  liable,  it  would  be  a  very  nice 
question ;  I  am  inclined  at  present  to  think  the  personal  estate 
would  be  liable,  in  favour  of  the  devisee  of  this  particular  estate. 
But,  at  all  events,  I  think  I  am  not  entitled  to  decide  this  ques- 
tion upon  a  summary  application.  No  doubt  the  annuity  must 
be  secured  to  the  person  in  whose  favour  it  is  charged  on  the 
estate ;  but  then  the  question  is,  whether  the  owner  of  this 
estate  would  not  have  a  right  to  call  for  the  application  of  the 
personal  estate  first ;  and  if  he  would,  then  this  is  nothing  more 
than  an  incumbrance,  in  the  usual  sense  of  the  word.  I  think  it 
was  not  the  intention  of  the  framers  of  this  Act  of  Parliament  to 
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give  such  a  summary  power  to  the  Court,  to  apply  funds  arising 

under  the  Act,  on  the  application  of  an  incumbrancer ;  *and  that 

the  meaning  of  the  words  "  persons  who  would  be  entitled  to  the 

rents  and  profits,"  must  be  those  persons  who  were  the  owners  of 

the  fee.     I  take  that  to  be  the  import  of  the  words.     I  do  not 

mean  to  say  there  is  no  other  remedy ;  but  only  that  it  would 

be  manifestly  unjust  to  proceed  in  this  summary  way.     The  Act 

distinguishes  most  carefully  between  the  person    or    persons 

entitled  to  the  possession  of  this  estate  and  incumbrancers.     I 

am  to  decide  whether  the  petitioner  is  the  one  or  the  other. 

Now,  I  think,  upon  the  statement  of  this  instrument,  he  is  an 

incumbrancer  only ;  and,  under  all  the  circumstances,  I  think  I 

should  embarrass  the  Court  by  permitting  an  incumbrancer  to 

apply  in  this  way :  for  a  second  incumbrancer  would  apply  in  the 

same  manner  to  be  satisfied,  and  would  have  exactly  the  same 

right.    I  consider  it  was  the  intention  of  the  Legislature  to  give 

this  summary  jurisdiction  to  the  Court,  in  plain,  clear,  and  direct 

cases,  and  not  in  matters  which  are  doubtful.     The  Court  of 

Exchequer,  or  the  Court  of  Chancery,  may  enable  the  petitioner 

to  obtain  the  relief  he  seeks ;  but  upon  this  petition  I  think  I 

cannot  assist  him. 

Petition  refused. 


In  re  St. 

Katherine 

Dock  Co. 

Ex  parte 

Back. 

[  *390:] 


POWELL   V.  SALISBURY.t 

(2  Younge  &  Jervis,  391—399.) 

The  plaintiff  declared  in  case  against  the  defendant,  for  not  repairing 
his  fences,  ^er  quod  the  plaintiff's  horses  escaped  into  the  defendant's 
close,  and  were  there  killed  by  the  falling  of  a  haystack :  Held,  that  the 
damage  was  not  too  remote,  and  that  the  action  was  maintainable. 

Case.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff  and  defendant  were  possessed  and  in  the  occupation  of 
adjoining  closes  ;  that  the  defendant,  by  reason  of  his  possession, 
was  bound  to  repair  the  fences,  to  prevent  the  escape  of  cattle 
from  the  one  close  into  the  other;  that  the  defendant  suffered 
the  fences  to  be  out  of  repair,  whereby  divers  horses  of  the 


t  Followed  in  <Si7i^fc<on  V.  William' 
«o/e(1861)  7  H.  &  N.410,  31  L.  J.  Ex. 
17 ;  Lawrence  v.  Jelikins  (1873)  L.  R. 


8  Q.  B.  274,  279,  42  L.  J.  Q.  B.  147, 
150.— R.  C. 


1828. 
May  7. 

JCj^nh.  of 
Plea/, 

[391] 


«08  1828.    EX.    2  YOUNGE  &  JER.  391—893.         r.b. 


Powell      plaintiff,  feeding  in  the  close  of  the  plaintiff,  escaped  out  of  the 
HALisBUBT.    same  into  the  close  of  the  defendant,  through  the  defect  of  fences, 
and  were  there  killed,  by  the  prostration  and  falling  down  of 
a  haystack  of  the  defendant.      The  second  count  alleged   the 
haystack  to  have  been  in  an  improper  and  dangerous  state, 
through  the  default  and  negligence  of  the  defendant;  and   the 
third  was  for  depasturing  the  grain  and  herbage  of  the  plaintiff 
with  the  defendant's  cattle.    Plea — Not  guilty. 
At  the   trial,  which  took  place  at  the  Great   Sessions  for 
[  ♦392  ]       *Montgomery8hire,   before  Warren,  Ch.  J.,  the  jury  found  a 
general  verdict  for  the  plaintiff;  and  in  the  Easter  Term  follow- 
ing, Jenis,  e/.,  obtained  a  rule  to  shew  cause,  why  the  judgment 
should  not  be  arrested,  the  injury  being  too  remote,  or  why 
there  should  not  be  a  new  trial,  the  verdict  being  against  the 
weight  of  evidence. 

Taunton  and  Corbett  shewed  cause :+ 
[  393  ]  *     *     The  injury  is  not  too  remote,  and  the  action  is  main- 

tainable, as  spread  upon  the  record.  In  Holbatch  v.  Warner,  X 
which  was  an  action  on  the  case  against  the  defendant,  for 
neglecting  to  repair  his  fences,  whereby  his  cattle  escaped  into 
the  close  of  the  plaintiff,  and  from  thence  into  the  close  of  W., 
who  sued  the  plaintiff  and  recovered  against  him  :  a  motion  was 
made  in  arrest  of  judgment,  upon  another  ground,  but  the 
remoteness  of  the  damage  was  not  alluded  to ;  but  if  that 
objection  had  been  tenable,  it  would  not  have  escaped  the 
attention  of  the  Court,  particularly  as,  at  that  period,  questions 
of  this  description  were  as  much  mooted  by  the  bench  as  by  the 
Bar.  There  the  injury  was  more  remote  than  in  the  present 
case.  Again,  in  an  Anonymous  ca8e,§  which  was  an  action  on 
the  case  for  not  repairing  fences,  per  qtvod  una  equa  of  the 
plaintiff  went  through  a  gap,  and  fell  into  a  ditch,  et  subniersa 
fuit:  two  objections  were  taken  in  arrest  of  judgment,  but  the 
remoteness  of  the  damage  was  not  alluded  to.     The  effect  of  the 

t  There  was  another  point  made  Great  Sessions  in  Wales. — ^B.  0. 
as  to  the  jurisdiction  of  the  Court         X  ^^*  J&c.  665. 
under  a  statute  of  5  Geo.  lY.  (since         §  1  Vent.  264. 
repealed)  relating  to  the  Courts  of 
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evidence  vras  a  question  for  the  jury,  it  was  properly  left  to  them,       Powell 
and  the  verdict  cannot  upon  that  ground  be  disturbed.  Salisbury. 

Jervis,  J.  and  Meeaon,  contra  : 

*  *  It  must  be  admitted,  as  a  general  principle,  that  he  who  [  394  ] 
is  bound  to  repair  a  fence,  and  neglects  to  do  so,  is  answerable 
for  an  injury  arising  from  his  default,  but  the  injury  must  be 
consequent  upon  the  act  done,  and  not  dependant  upon  some 
event  to  take  place  subsequently,  over  which  the  defendant  has 
no  control.  As  in  the  case  of  Booth  v.  Wilson, \  where  a  horse 
fell  from  one  field  into  another  and  was  killed,  there  the  injury 
was  consequential  upon  the  negligence  of  the  defendant  in  not 
keeping  the  fence  in  repair,  and  the  injury  occurred  without  any 
further  act  done.  So,  in  the  case  in  Ventris'  Reports,  the  act 
proceeded  immediately  from  the  negligence  of  the  defendant. 
It  is  consistent  with  the  first  count  of  the  declaration,  that  the 
stack  was  prostrated  by  third  persons,  or  fell  by  the  act  of  God  ; 
in  which  case  the  defendant  would  not  be  liable.  Nothing  can 
be  inferred  in  support  of  the  count,  but  what  must  necessarily 
have  been  proved  at  the  trial:  Buxinden  v.  Sharp^l  Amery  v. 
Hoole^%  Bmhton  v.  A»pinaU,\\  Spieres  v.  Parker  ;^  but  the  defen- 
dant may  assume  a  state  of  facts  consistent  with  which  the 
count  might  be  proved.  Now,  if  the  stack  fell  by  the  act  of  God, 
the  defendant  would  not  be  liable.  If  he  were,  the  action  would 
be  equally  maintainable,  if  the  cattle,  having  escaped  into  his 
close,  had  been  there  killed  by  lightning,  for  non  constat  that 
such  accident  would  have  happened  had  they  remained  in  the 
close  of  the  plaintiff.  In  Williams  v.  Hide  et  uxor,  ft  the  plaintiff 
declared  that,  in  consideration  he  had  lent  to  the  defendant's 
vnfe,  dum  sola,  a  horse  to  be  returned  upon  request,  she  promised 
to  return  it  upon  request,  but  had  not  done  so ;  the  defendants 
pleaded,  that,  before  the  request,  the  horse  per  diversos  morbos  in 
corpore  suo  crescentes  moritur,  *and  so  they  could  not  re-deliver  [  •396  ] 
it;  upon  demurrer,  the  defendants  had  judgment,  for,  where 
the  agreement  is  possible  when  made,  but  afterwards  becomes 

+  18  R.  E.  431  (1  B.  &  Aid.  59).  ||  Dougl.  654. 

t  2  Salk.  662.  H  1  R.  R.  165  (1  T.  R.  141). 

5  Cowp.  825.  tt  Palm.  548. 
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PowBLL  impossible  by  the  act  of  God,  the  party  is  for  ever  discharged. 
salisbubt.  Again,  suppose  the  injury  to  have  proceeded  from  the  act  of  a 
third  person,  the  defendant  would  not  have  been  liable.  If  cattle 
escape  from  the  close  of  one  person  through  defect  of  fences,  into 
that  of  another,  and  are  there  killed  through  the  unskilfulness 
and  negligence  of  a  third  person,  a  trespasser  for  instance,  the 
occupier  of  that  close  cannot  be  answerable  for  the  damage :  it  is 
true,  that,  but  for  the  nonfeasance  of  the  defendant,  the  cattle 
would  not  have  been  in  his  close ;  but  in  Scott  v.  Shepherd,\  he 
who  threw  the  squib  was  liable,  although,  but  for  the  hand  of  a 
third  person,  it  would  not  have  put  out  the  plaintiff's  eye.  So, 
in  Gibbon  v.  Pepper yl  it  was  said,  if  A.  beat  my  horse,  which 
runs  against  B.,  A.  is  a  trespasser,  but  I  am  not. 

They  argued  also  upon  the  effect  of  the  evidence,  and  con- 
tended that,  upon  that  ground,  the  plaintiff  was  entitled  to  a 
new  trial. 

Garrow,  B.  : 

Had  this  case  been  tried  in  an  English  county,  it  would  have 
been  incumbent  upon  me  to  have  expressed  an  opinion  upon  the 
question  of  law,  which  is  here  unnecessary.  It  should  be  recol- 
lected, that  this  Court  exercises,  in  the  present  case,  an  authority 
recently  conferred  upon  it  by  the  Legislature.  Whether  it  was 
intended  purposely  to  confine  our  jurisdiction  to  questions  of  a 
different  description,  or  whether  this  branch  of  the  ordinary 
jurisdiction  of  the  Courts  has  been  unintentionally  omitted,  it  is 
[  *396  ]  not  for  me  to  inquire;  it  is  the  province  ^of  the  Court  to  expound 
the  law  as  we  find  it;  and  the  jurisdiction  not  having  been  con- 
ferred, from  whatever  cause,  we  have  no  authority  to  exercise  it. 
I  am  clearly  of  opinion,  that,  as  the  Act  is  framed,  we  have  no 
jurisdiction  over  the  former  branch  of  this  application,  and  it 
therefore  becomes  unnecessary  to  express  any  opinion  upon  that 
point.  With  respect  to  that  part  of  the  rule  which  prays  for 
a  new  trial,  the  effect  of  the  evidence  is  peculiarly  a  question 
for  the  jury,  no  objection  is  made  to  the  direction  of  the  learned 
Judge,  and  therefore  I  am  of  opinion,  that  that  part  also  of  the 

t  3  Wils.  403 ;  2  \Vm.  Bl.  892.        t  2  Salk.  687 ;  Ld.  Bay.  38 ;  4  Mod.  409. 
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rule  should  be  refused,  and,  consequently,  that  the  rule  should  be      Powell 
discharged.  Salibbubt. 

HniiiiOCK,  B. : 

I  am  of  the  same  opinion.  With  respect  to  that  part  of  the 
argument  which  has  been  addressed  to  the  Court  for  the  purpose 
of  obtaining  a  new  trial,  I  am  not  prepared  to  say  that  the  jury 
have  arrived  at  an  erroneous  conclusion  upon  all  the  evidence  in 
the  case.  The  evidence  is  conflicting,  but  the  questions  were 
properly  left  to  the  jury,  and  they  must  have  taken  all  the 
circumstances  into  their  consideration. 

With  respect  to  the  difficulty  suggested  on  the  form  of  this 
declaration,  I  agree  in  the*  opinion  which  has  been  expressed ; 
and  if  the  question  of  jurisdiction  were  doubtful  only,  this  Court 
would  be  justified  in  withholding  their  opinion  upon  the  point  of 
law,  for  the  defendant  may,  if  he  think  proper,  resort  even  now 
to  his  wTit  of  error. 

The  ground  of  objection  is  the  remoteness  of  the  damage.  In 
the  few  cases  in  which  these  questions  have  occurred,  it  has  been 
held,  and  rightly  so,  that  the  injury  must  be  the  immediate  con- 
sequence resulting  from  the  act.  In  Vicars  v.  Wikocks,\  which 
was  an  action  of  slander,  the  plaintiff  declared  that  the  defendant 
spoke  certain  *words  of  him  to  J.  0.,  by  reason  whereof  J.  0.  [  •397  ] 
discharged  him  from  his  service ;  and  also  R.  P.,  by  reason  of 
the  words,  refused  to  employ  him.  In  support  of  this  declaration, 
it  appeared  at  the  trial,  that  the  plaintiff  was  retained  by  J.  0. 
as  a  journeyman  for  a  year,  at  certain  wages,  and  that  he  had 
been  discharged,  by  reason  of  the  words,  before  the  expiration  of 
the  year;  and  also  that  B.  P.  had  refused  to  employ  him,  by 
reason  of  the  words ;  and  also  because  J.  0.  had  discharged  him 
for  the  offence  imputed  to  him.  It  being  admitted  that  the  words 
were  not  actionable  per  se  without  special  damage,  and  the 
learned  Judge  who  tried  the  cause  being  of  opinion  that  the 
discharge  by  J.  0.  was  wrongful,  and  that  the  refusal  by  B.  P. 
proceeded  not  only  upon  the  words,  but  on  the  discharge  of  the 
•plaintiff  by  J.  0,,  the  plaintiff  was  nonsuited ;   and  upon   a 

t  9  B.  B.  361  (8  East,  1). 
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Powell  motion  to  the  Court  of  King's  Bench,  to  set  aside  that  nonsuit, 
Sausbubt.  Lord  Ellenbobouoh  said,  the  special  damage  must  be  the  legal 
and  natural  consequence  of  the  words  spoken,  otherwise  it  did 
not  sustain  the  declaration;  that  the  defendant  was  no  more 
answerable  for  the  mere  wrongful  act  of  J.  0.,  than  if  other 
persons  had  afterwards  assembled  and  seized  the  plaintiff,  and 
thrown  him  into  a  horse-pond,  by  way  of  punishment  for  his 
supposed  transgression.  The  dismissal  of  the  plaintiff  was  not 
the  legal  and  natural  consequence  of  the  words  spoken,  and  there- 
fore the  defendant  was  not  responsible  for  the  tortious  act  of  a 
third  person.  It  appears  to  me,  however,  that  the  cases  cited 
shew  in  some  measure  that  the  damage  in  this  case  is  not  too 
remote.  It  is  to  be  observed,  that  though  this  objection  was  not 
urged,  both  were  motions  in  arrest  of  judgment ;  and  that  one 
of  these  applications  was  made  by  the  greatest  of  lawyers,  to 
whose  mind  the  objection  was  likely  to  occur,  if  it  were  tenable. 
In  the  case  of  Holhatch  v.  Warner ,  the  damage  was  equally  remote 
as  in  this  case,  but  there  no  objection  was  made  upon  this 
ground.     Tl^e  objection  in  that  case  was,  that  the  obligation  to 

[  •898  ]  repair  was  laid  in  the  *occupiers.  After  discussion,  that  case 
was  adjourned;  and  although  two  out  of  three  of  the  Judges 
were  of  opinion  that  the  prescription  was  insufficient,  the  con- 
trary is  now  established  by  a  uniform  current  of  decisions,  and 
was  so  ruled  in  Rex  v.  Bucknall,^  and  in  Rider  v.  Smith, I  in 
which  Holhatch  v.  Warner,  and  all  the  cases,  are  cited  and  com- 
mented upon  by  Mr.  Justice  Bulleb.  In  the  case  cited  from 
Yentris,  upon  motion  in  arrest  of  judgment,  the  declaration  was 
held  to  be  good,  but  no  objection  like  the  present  was  taken. 
There  is  no  distinction  for  the  purposes  of  the  action  between  the 
falling  of  a  hay-stack,  and  the  drowning  of  the  cattle  in  a  ditch, 
for,  by  each  the  death  is  occasioned.  For  these  reasons,  were 
it  necessary  to  express  an  opinion,  I  should  say  that  the  declara- 
tion was  good  in  form ;  but  it  is  not  necessary  to  do  so  where 
the  jurisdiction  of  this  Court  is  more  than  questionable. 

Vaughan,  B.  : 

I  agree  in  the  opinion  expressed  by  my  learned  brothers,  and 
t  2  Ld.  Ray.  804.  t  3  T.  E.  766. 
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think  that  this  rale,  which  is  framed  with  a  double  aspect,  can-  Powxll 
not  be  sustained.  The  application  for  a  new  trial  is  directed  to  salibbubt. 
the  discretion  of  the  Court,  and  if,  as  suggested,  it  had  appeared 
that  the  ends  of  justice  required  a  further  consideration  of  the 
case,  the  defendant  would  have  been  entitled  to  a  new  trial. 
Upon  the  report,  however,  the  evidence  appears  to  have  been 
conflicting,  and  seems  to  have  been  properly  left  to  the  jury ; 
they  have  formed  their  conclusion  upon  the  whole,  which  I 
cannot  say  is  erroneous. 

With  respect  to  the  question  of  jurisdiction,  I  confess  I  feel 
some  difBculty,  but  it  is  not,  in  my  view  of  this  case,  necessary 
to  express  any  opinion  upon  that  point,  because  I  clearly  think 
that  this  declaration  is  good,  and  that  the  judgment  ought  not 
to  be  arrested.  If  this  had  been  *an  application  upon  a  record  [  *s^^  ] 
issuing  from  tliis  Court,  no  doubt  could  have  been  entertained  in 
the  case,  for  the  Court  would  have  directed  the  verdict  to  have 
been  entered  upon  the  second  count,  which  is  free  from  all  objec- 
tion. The  damage  averred  upon  the  face  of  the  first  count  is  not 
a  mere  inference  of  law,  but  a  distinct  and  substantive  allega- 
tion, that  the  horses  escaped  into  the  plaintiff's  close  through 
the  defect  of  fences,  and  were  there  killed  by  the  falling  of  a 
hay-stack.  Under  this  allegation,  as  it  seems  to  me,  the  same 
evidence  was  admissible  as  under  the  second  count.  After  verdict, 
every  thing  must  be  intended  in  support  of  the  declaration  of  which 
at  the  trial  it  was  capable  of  proof ;  in  other  words,  although  a 
verdict  will  not  aid  a  defective  title,  it  will  a  title  defectively 
stated  In  this  case,  although  the  cause  of  action  may  be  more 
fully  and  accurately  stated  in  the  second  count  than  in  the  first, 
yet  I  think  the  first  count,  if  proved,  which  after  verdict  must  be 
assumed,  is  sufficient  to  sustain  the  action. 

Rtde  discharged. 


BOTTRELL  v.  SUMMERS.  i828. 

June  11. 

(2  Younge  &  Jervis,  407—416.)  

A  deed  of  conveyance,  after  reciting  that  it  had  been  agreed  that  jm^ 
1,400/..  part  of  the  purchase-money,  should  be  paid  to  the  mortgagee  of  ' 

the  premises,  and  that  the  residue  of  the  purchase-money,  460/.,  should  *■        *' 
be  paid  to  the  vendor,  witnessed,  that  in  consideration  of  the  sum  of 
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BoTTRELL  1,400/.  paid  to  the  mortgagee  at  or  before  the  sealing  and  deliTery  of  the 

^'  deed,  the  receipt  whereof  the  mortgagee  acknowledged,  and  from  the 

SuMMEBS  mortgage-money  and  every  part  thereof  acquitted  and  discharged  the 

vendor  and  purchaser,  and  also  in  consideration  of  the  said  sum  of  460/. 
paid  to  the  vendor  as  before  mentioned,  the  receipt  whereof  and  also  the 
payment  of  the  mortgage-money,  making  in  the  whole  the  sum  of  1,860/., 
the  vendor  thereby  acknowledged  and  from  the  same  and  every  part 
thereof  acquitted,  released,  and  discharged  the  purchaser,  &c. :  Held* 
Vauohax,  B.,  dissentiente,  to  be  no  estoppel  upon  the  vendor,  the  release 
by  the  words  "  as  before  mentioned,"  &c.  referring  to  and  being  quali- 
fied by  the  recital,  which  stated  an  agreement  to  pay  the  460/.  and  not 
an  actual  pa^'ment. 

Debt  on  simple  contract  for  land  &c.,  bargained  and  sold. 
Plea,  Nil  debet.  The  plaintiff  sought  to  recover  the  sum  of  401. , 
alleged  by  the  plaintiff  to  be  due  to  him  from  the  defendant  as 
the  balance  of  a  sum  of  l,860i.,  being  the  purchase-money  of  a 
dwelling-house  and  land,  with  the  appurtenances.  In  answer  to 
the  plaintiff's  case,  the  defendant  produced  in  evidence  the 
conveyance  of  the  premises  from  the  plaintiff  to  the  defendant, 
which,  amongst  other  things,  contained  the  matter  following: 
''  And  whereas,  the  said  Edward  Bottrell  hath  contracted  and 
agreed  with  the  said  Thomas  Summers  for  the  sale  to  him  of  the 
messuage  or  tenement,  out-buildings,  lands  and  premises  herein- 
after particularly  described  and  limited,  appointed,  granted,  and 
released,  or  otherwise  assured,  or  intended  so  to  be,  at  or  for  the 
price  or  sum  of  1,8602.  And  whereas  it  hath  been  agreed,  that 
the  sum  of  1,400{.,  part  of  the  said  purchase-money  or  sum  of 
1,860Z.,  shall  be  paid  to  the  said  Jacob  Ghilde  Smith  in  full 
discharge  of  his  said  residue  of  the  said  morigage  debt,  and  that 
in  consideration  thereof,  he  the  said  Jacob  Childe  Smith  shall 
join  in  these  presents,  for  the  purpose  of  surrendering  the  said 
term  of  five  hundred  years,  so  far  as  relates  to  the  said  messuage 
or  tenement,  out-buildings,  land  and  premises  hereinafter  par- 
ticularly described  and  limited,  appointed,  granted,  and  released, 
or  intended  so  to  be,  in  manner  hereinafter  expressed  and 
declared;  and  that  the  sum  of  4602.,  the  residue  of  the  said 
r  ^408  ]  purchase-money,  ♦shall  be  paid  to  the  said  Edward  Bottrell. 
Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement  in  this  behalf,  and  for  and  in  consideration  of  the 
sum  of  1,400Z.  of  lawful  money  of  Great  Britain  to  the  said  Jskcob 
Childe  Smith,  at  or  immediately  before  the  sealing  and  delivery  of 
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these  presents,  in  hand  well  and  truly  paid  by  the  said  Thomas  botteell 
Sommers,  at  the  request  and  by  the  direction  of  the  said  Edward  summebs. 
Bottrell,  testified  by  his  being  a  party  to  and  executing  these 
presents,  the  receipt  whereof  the  said  Jacob  Ghilde  Smith  doth 
hereby  acknowledge,  and  doth  admit  the  same  to  be  in  full 
discharge  of  all  monies  due  and  owing  to  him  upon  his  said 
recited  security,  and  of  and  from  the  whole  of  the  said  mortgage 
debt  and  sum  of  2,400Z.  and  the  interest  thereof  and  every  part 
thereof,  doth  acquit,  release,  and  discharge  the  said  Edward 
Bottrell,  his  heirs,  executors,  and  administrators,  and  also  the 
said  Thomas  Summers,  his  executors  and  administrators  for  ever 
by  these  presents ;  and  also,  in  consideration  of  the  said  sum  of 
460Z.  by  the  said  Thomas  Summers  paid  to  the  said  Edward 
Bottrell  as  before  mentioned,  the  receipt  whereof,  and  also  the 
payment  of  the  sum  of  1,400Z.  to  the  said  Jacob  Ghilde  Smith  in 
manner  aforesaid,  making  together  the  sum  of  1,8602.,  he  the 
said  Edward  Bottrell  doth  hereby  acknowledge,  and  of  and  from 
the  same  and  every  part  thereof  doth  acquit,  release,  and 
discharge  the  said  Thomas  Summers,  his  heirs,  executors, 
administrators,  and  assigns  for  ever  by  these  presents;"  &c. 
There  was  also  indorsed  on  the  deed  a  receipt  by  the  plaintiff, 
dated  the  Srd  March,  1827,  for  the  full  sum  of  1,8602.,  composed 
of  the  two  sums  mentioned  in  the  conveyance.  Upon  this 
evidence,  Yauohan,  B.,  before  whom  the  cause  was  tried  at  the 
Spring  Assizes,  1827,  for  the  county  of  Salop,  nonsuited  the 
plaintiff. 

In  Easter  Term,  Taunton  obtained  a  rule  calling  upon  *the      [  *^09  ] 
defendant  to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  had,  upon  the  authority  of  Lampon  v.  Cork ;  t 
and  now, 

[After  argument :] 

Garrow,  B.  :  [  410  ] 

The  question  which  has  been  discussed  before  the  Court,  is 
one  of  great  importance,  and  one  upon  which  I  confess  my 
opinion  has  fluctuated  during  the  *argument.     Being  obliged,      [  •^n  1 
t  24  R.  R.  488  (6  B.  &  Aid.  606 ;  1  DowL  &  Ry.  211). 
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BoTTBBLL  however,  to  conform  to  the  authority  which,  from  its  similarity, 
suMioBfi.  must  rule  the  present  case,  and  feeling  the  weight  of  the  reasoning 
adduced  by  the  Lobd  Chief  Justice,  I  feel  myself  compelled  to 
say,  that  this  case  should  be  further  inquired  into.  In  arriving 
at  this  conclusion,  I  do  not  invade  the  general  rule  of  law,  that 
deeds  must,  in  general,  be  construed  by  their  contents  alone.  It 
is  admitted  that,  with  respect  to  the  larger  sum,  the  party  would 
be  estopped  from  questioning  that  payment,  because  the  instru- 
ment contains  an  express  admission  that  that  sum  was  paid  to 
the  party  entitled  to  receive  it.  According  to  the  ordinary 
transactions  of  mankind,  it  is  not  at  all  improbable  that  a  deed 
like  the  present  should  be  executed,  and  still  the  money  remain 
unpaid,  upon  an  agreement  to  pay  it  on  a  future  day.  There  is, 
in  this  case,  an  obvious  distinction  between  the  receipt  for  the 
mortgage  money,  and  the  balance  due  to  the  plaintiff.  The  deed 
recites  that  it  has  been  agreed  that  the  sum  of  460Z.  should  be 
paid  to  the  plaintiff  by  the  defendant,  and  also  that  1,400{.  should 
be  paid  to  the  mortgagee.  Now  it  is  observable,  that  the  larger 
sum  is  stated  to  have  been  absolutely  paid,  but  with  respect  to 
the  smaller  sum,  instead  of  adopting  the  obvious  words,  implying 
absolute  payment,  the  consideration  for  the  release  is  in  these 
words :  **  and  also  in  consideration  of  the  said  sum  of  460Z.  by 
the  said  Thomas  Summers  paid  to  the  said  Edward  Bottrell  as 
before  mentioned."  These  words  obviously  refer  to  the  recital, 
by  which  it  appears,  that  the  money  was  agreed  to  be  paid.  I 
cannot  therefore  consider  these  words  as  importing  an  actual 
payment,  but  merely  an  agreement  to  pay.  Feeling  myself 
bound  by  the  authority  of  the  case  reUed  upon,  and  the  acknow- 
ledgment of  the  payment  not  being  absolute  and  specific,  it  does 
appear  to  me  that  it  was  competent  for  the  plaintiff,  notwith- 
standing the  deed,  to  go  into  evidence  to  shew  that  the  money 
was  not  actually  paid,  and  that  therefore  this  rule  should  be 
made  absolute. 

[  412  ]         HULLOCK,  B. : 

It  is  impossible  to  distinguish  the  present  from  the  case  of 
Lampon  v.  Cork;  and  therefore,  inasmuch  as  a  contrary  decision, 
upon   the  present  occasion,  must  be  founded  upon  a  principle 
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incompatible  with  that  case,  and  as  it  is  of  importance  to  pre-  Bottbell 
serve  an  uniformity  of  construction,  in  questions  of  this  descrip-  summebs. 
tion,  particularly  where  that  construction  is  calculated  to  further 
the  ends  of  justice,  I  am  of  opinion  that  this  case  should  be 
decided  upon  the  principles  which  regulated  that,  whatever  might 
have  been  the  inclination  of  my  own  mind,  had  this  question  now 
come  for  the  first  time  before  the  Court.  I  assume,  for  argu- 
ment, that  the  money  has  not  been  paid,  no  matter  for  what 
reason:  if  it  be  proved  to  have  been  paid,  that  will,  upon  a 
further  investigation,  dispose  of  the  case.  There  can  be  no 
doubt,  not  only  from  the  authorities  to  which  reference  has  been 
made,  but  from  an  uniform  current  of  decisions  to  be  found  in 
the  books,  that  a  general  release  is  an  estoppel  in  point  of  law ; 
and  that,  notwithstanding  the  doubt  expressed  by  Lord  Mansfield, 
although  no  money  is  paid,  an  absolute  release  under  seal  will 
preclude  the  party  from  disputing  the  payment.  The  question 
then  is,  whether  in  this  case  it  can  be  collected  from  the  instru- 
ment that  the  money  was  paid ;  and  whether,  by  the  terms  of 
the  deed,  the  plaintiff  has  precluded  himself  from  disputing  the 
receipt  of  it.  Before  I  advert  to  the  language  of  the  instrument 
in  question,  I  beg  to  call  the  attention  of  the  Court  to  the  deed 
in  Lampon  v.  Cork;  for  in  my  view  of  that  case  it  is  impossible 
to  distinguish  the  one  from  the  other.  The  language  of  that 
instrument,  so  far  as  concerns  the  receipt  of  the  money,  is 
stronger  than  that  of  the  present,  the  words  being,  ''  in  considera- 
tion of  the  sum  of  40Z.  being  now  so  paid,  as  hereinbefore  is 
mentioned.**  It  matters  not  how  or  by  what  means  that  pay- 
ment was  made,  whether  by  a  promissory  note  or  otherwise,  for 
if  that  payment,  however  made,  was  part  of  the  consideration  of 
the  release,  and  the  release  was  absolute,  it  would  have  operated 
as  an  estoppel  upon  the  releasor.  *That  deed  recited  that  the  [  *4is  1 
releasor  had  done  certain  things  on  a  day  certain,  he,  the  releasee, 
having  then  agreed  to  pay  to  the  releasor  the  sum  of  40Z. ;  and 
then  proceeded  to  state,  that,  in  pursuance  of  such  agreement, 
and  in  consideration  of  the  sum  of  40^.  being  then  so  paid  to  the 
releasor,  as  thereinbefore  was  mentioned,  and  also  in  considera- 
tion of  the  sum  of  10«.  a-piece  to  T.  L.  and  the  releasor  in  hand 
well  and  truly  paid  by  the  releasee,  immediately  before  the 
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BoTTBELL  execution  of  those  presents,  the  receipts  of  which  said  several 
SuMMKBs.  sums  of  money  they  did  severally  and  respectively  acknowledge, 
and  from  the  same  sums  respectively,  and  every  part  thereof, 
did  thereby  severally  and  respectively  release  the  releasee,  the 
releasor  did  so  and  so.  The  argument  pressed  by  the  learned 
counsel  in  this  case  is  not  warranted  by  the  language  of  that 
deed.  It  is  said,  that  the  receipt  referred  to  the  10s.  only,  but  it 
will  be  found  to  refer  to  that  sum  merely,  inter  alia,  by  the 
words,  ''of  which  said  several  sums  of  money."  In  that  case, 
Mr.  Justice  Batley  says,  and  I  adopt  his  construction  of  the 
instrument  as  being  the  most  applicable  to  this  case :  the  deed 
''  first  recites,  that  the  40/.  had  been  agreed  to  be  paid ;  the 
recital  does  not  go  on  to  say,  in  addition  to  this,  that  the  40L 
had  been  paid  ;  but  when  we  come  to  the  operative  part,  we  find 
it  stated  that  in  consideration  of  the  sum  of  40Z.  being  now  so 
paid  as  hereinbefore  is  mentioned,  &c.  Now  the  words,  'so  paid,' 
and  'as  hereinbefore  is  mentioned,'  obviously  do  not  refer  to  a 
new  payment,  but  to  some  former  payment  mentioned  in  the 
deed;  then  if  we  look  back,  we  find  no  actual  payment  there 
stated,  but  only  an  agreement  to  pay.  The  words  of  the  deed, 
therefore,  are  ambiguous,  and  let  us  in  to  inquire,  whether  there 
was  an  actual  payment  or  not."  The  ground  of  decision  in  that 
case,  therefore,  was,  that  the  deed  could  not  operate  as  an  estoppel, 
because  the  words  of  the  release  referred  only  to  an  agreement  to 
r  **14  ]  pay,  and  not  to  *an  actual  payment.  Let  us  now  look  to  the  cir- 
cumstances of  this  case.  The  money  sought  to  be  recovered  is  not 
part  of  the  mortgage  money,  but  part  of  the  4602.  payable  to  the 
plaintiff.  After  the  agreement  to  purchase  the  premises,  the  deed 
recites  an  agreement  to  pay  the  money ;  and  the  consideration 
for  the  release  is  in  these  words :  "  in  consideration  of  the  sum  of 
4602.  by  the  defendant  paid  to  the  plaintiff,  as  before  mentioned," 
in  effect  precisely  similar  to  the  consideration  for  the  release  in 
Lampon  v.  Cork,  the  only  difference  being  a  difference  in  words 
merely,  a  distinction  which  cannot  for  a  moment  form  the  ground 
of  a  contrary  opinion.  It  appears  to  me,  therefore,  without  pursu- 
ing the  discussion  further,  that  the  two  deeds  are  precisely  similar, 
and  that  we  cannot  arrive  at  a  different  conclusion  without  pro- 
ceeding upon  a  principle  totally  incompatible  with  that  case. 
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VaUGHAN,  B.  :  BOTTBBLL 

V, 

I  much  regret  that  I  feel  myself  constrained  to  differ  in  opinion  Bummkrs. 
froni  my  learned  brothers  ;  but  it  is  a  consolation  to  me  to  know, 
that,  if  the  impression  which  I  have  foimed  be  erroneous,  it  will 
in  no  way  influence  the  result  of  this  case.  It  would  be  no  matter 
of  surprise,  if,  at  the  trial,  I  had  formed,  upon  a  case  of  this 
description,  an  erroneous  impression,  but  I  feel  myself  bound  to 
state,  that,  after  mature  and  deliberate  consideration,  I  retain 
my  original  opinion.  It  is  not  upon  the  principles  of  law,  that  I 
am  constrained  to  differ  from  my  learned  brothers,  but  upon  the 
application  of  that  law  to  the  particular  facts  of  this  case.  That 
a  general  release  is  an  absolute  bar  to  all  actions,  is  admitted  on 
all  hands,  and  was  so  decided  in  Dyer*s  Reports  :t  it  is  not  there- 
fore upon  the  rule  itself,  but  upon  the  application  of  the  rule, 
that  any  difference  exists.  The  question  then  is,  whether,  upon 
the  face  of  this  deed,  it  appears,  that  the  *money  has  been  paid.  [  *415  ] 
It  has  been  assumed  in  this  case,  that  the  deed  imports  an 
absolute  payment  of  the  larger  sums  ;  but  in  my  view  of  it,  there 
is,  upon  the  face  of  the  instrument  itself,  no  distinction  between 
the  one  sum  and  the  other.  The  terms  of  the  recital  apply 
equally  to  both ;  for  it  is  agreed,  that  the  sum  of  1,4002.  shall  be 
paid  to  Smith,  in  consideration  of  which,  he  is  to  surrender  his 
mortgage,  and  to  the  plaintiff  the  sum  of  4602.,  as  the  residue  of 
the  purchase  money.  The  agreement  with  respect  to  each  is 
identical,  and  forms  a  member  of  the  same  sentence.  So  far  the 
agreement  is  executory  as  to  both  sums,  and  not,  as  was  supposed, 
executed  with  reference  to  the  mortgage  money.  The  premises 
being  in  mortgage,  the  mortgagee  is  to  receive  his  money,  and 
the  residue  is  to  be  paid  to  the  vendor.  The  deed  then  proceeds, 
that  in  pursuance  of  the  agreement,  and  for  and  in  consideration 
of  the  sum  of  1,4002.,  to  the  mortgagee,  at  or  immediately  before 
the  sealing  and  delivery  of  these  presents,  in  hand  well  and  truly 
paid  by  the  defendant,  the  receipt  whereof  the  mortgagee  doth 
acknowledge,  and  of  and  from  which  and  every  part  of  which  the 
mortgagee  doth  acquit,  release,  and  discharge  the  plaintiff  and 
the  defendant ;  and  also  in  consideration  of  the  said  sum  of  460Z. 

t  P.  367,  pi.  67. 
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BoTTRBLL  by  the  defendant  paid  to  the  plaintiff,  as  before  mentioned,  the 
Summers,  receipt  whereof,  and  alsQ  the  payment  of  the  sum  of  1,400Z.  to  the 
mortgagee  in  manner  aforesaid,  making  together  the  sum  of 
1,8602.,  the  plaintiff  doth  acknowledge,  and  of  and  from  the  same, 
and  every  part  thereof  doth  acquit,  release,  and  discharge  the 
defendant.  It  is  admitted,  that  this  part  of  the  deed  would,  if 
taken  by  itself,  operate  as  an  estoppel.  Now  I  am  at  a  loss  to 
conceive  a  mode  in  which  the  receipt  of  both  sums  could  be  more 
fully  and  explicitly  stated.  The  words  "  as  before  mentioned," 
may,  if  they  be  construed  to  refer  to  the  agreement,  create  an 
ambiguity.  In  my  view  of  this  case,  however,  they  do  not  refer 
to  the  previous  recital,  but  only  to  the  mode  and  time  of  pay- 
[  •416  ]  ment,  stated  in  the  other  member  of  the  sentence,  *viz.  "in  hand 
well  and  truly  paid  at  and  before  the  sealing  and  delivery  of  these 
presents."  This  appears  to  me,  to  be  the  fair  and  true  construc- 
tion of  this  instrument.  But  the  instrument  does  not  stop  here, 
for,  when  acknowledging  the  receipt  of  460Z.,  it  notices  the  pay- 
ment to  the  mortgagee,  and  acquits  the  defendant  of  the  whole. 
The  deed  therefore  appears  to  me,  upon  the  obvious  and  gram- 
matical construction  of  these  sentences,  plainly  to  admit  the 
receipt  of  both  sums  of  money,  and,  consequently,  to  operate  as 
an  estoppel  upon  the  plaintiff.  With  respect  to  the  case  of 
Lampon  v.  Cork,  which  has  been  referred  to,  I  cannot  help 
feeling  that  the  judgment  of  the  Court  must  in  some  measure 
have  been  influenced  by  the  admitted  fact  of  the  money  being 
still  unpaid.  But  the  reasoning  of  the  Court  in  that  case  does 
not  appear  to  me  to  be  applicable  to  the  present.  The  Judges 
thought  that  enough  appeared  upon  the  face  of  that  instrument, 
to  shew  that  the  whole  transaction  was  m  fieri^  but  feeling  the 
difficulty  which  the  receipt  presented  to  their  arriving  at  the 
manifest  justice  of  the  case,  they  drew  a  distinction  between 
the  nominal  and  real  consideration  for  the  deed,  and  referred  the 
receipt  to  the  former  only.  Looking  to  the  whole  of  the  deed, 
they  were  of  opinion,  that  the  402.  was  to  be  paid  at  a  future  day; 
and  to  reconcile  that  construction  with  the  receipt,  they  referred 
that  to  the  payment  of  10«.,  to  render  the  construction  intelligible, 
and  consistent  with  the  justice  of  the  case  and  the  obvious  inten- 
tion of  the  parties.     In  this  instrument,  however,  I  can  find  no 
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payment  bat  the  one  in  question,  to  which  this  receipt  can  by     Bottbell 

possibility  refer ;  and  upon  that  ground,  I  am  of  opinion  that  the     summebs. 

plaintiff  is  estopped  from  disputing  it.    I  express  this  opinion 

with  great  deference ;  but  not  being  able  to  relieve  my  mind  from 

the  impression  which  it  has  taken,  and  having  arrived  at  that 

conclusion  after  much  consideration,  I  am  bound  to  deliver  my 

judgment  accordingly. 

Ride  absolute. 


KENDELL  v.  CARPENTER  i828. 

June  28. 
(2  Younge  &  Jervis,  484—489.)  

A.  having  employed  B.  as  his  solicitor  and  agent  for  some  years,  on  '^    '* 

the  23rd  April,  1813,  writes  to  him  a  letter  in  these  words:  ** I  have  ' 

for  a  length  of  time  been  in  expectation  of  receiving  the  account  oi  ^  ^ 
whatever  I  may  stand  indebted  to  you,  let  me  again  request  you  will 
oblige  me  with  it,  that  every  thing  may  be  settled."  A.  died  on  the 
27th  August,  1814,  having  made  his  will,  by  whjch  he  devised  his  real 
and  personal  estates,  in  trust  for  sale,  and  directed  his  trustees  to  stand 
possessed  of  the  monies  to  arise  by  the  sale  thereof,  after  paying  his 
debts,  and  the  charges  and  expenses  attending  his  will,  upon  the  trusts 
therein  mentioned.  B.,  shortly  after  A.'s  death,  delivered  his  bill,  the 
last  item  of  which,  was  on  the  19th  August,  1808,  and  on  the  18th 
November,  1820,  files  his  bill  on  behalf  of  himself  and  the  other 
creditors  of  the  testator.  The  Court  held  that  the  debt  was  taken  out  of 
the  Statute  of  Limitations  by  the  testator*s  letter  of  the  23rd  April,  1813, 
and  was  continued  to  be  kept  out  of  that  statute  by  the  devise  in  the 
testator's  will ;  and  decreed  for  the  plaintiff  accordingly :  but,  in  conse- 
quence of  his  laches  and  some  misconduct,  without  costs. 

The  original  bill  was  filed  by  Thomas  Bendell,  on  behalf  of 
himself  and  all  other  the  creditors  of  the  Bev.  John  Norris, 
deceased,  against  Charles  Carpenter  and  John  Bawden,  the 
devisees  in  trust,  and  executors  of  John  Norris,  and  several 
persons  beneficially  interested  in  his  real  and  personal  estates. 

The  bill  stated  the  debt  due  to  the  plaintiff  to  be  1962. 1^.  lOd., 
for  money  paid,  laid  out,  and  advanced,  and  business  done  by 
the  plaintiff,  for  and  on  account  of  John  Norris.  That  John 
Norris  being  seised  and  possessed  of  real  and  personal  estates, 
made  his  will,  duly  executed  to  pass  real  estate,  \vhich,  so  far  as 
it  is  material,  was  in  these  words :  "  I  give,  devise,  direct,  limit, 
and  appoint  unto  my  son-in-law,  Charles  Carpenter,  and  my 
nephew,  John  Bawden,  their  heirs,  executors,  administrators, 
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Rendkll  and  assigns,  all  my  freehold  and  other  property,  estates,  lands, 
CABPmrTER.  tenements,  and  hereditaments,  and  all  my  goods,  chattels,  and 
effects  whatsoever,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes,  and  with,  under,  and  subject  to  the  powers  and 
declarations  hereinafter  expressed,  (that  is  to  say),  upon  trust, 
and  I  hereby  direct  and  authorize  them  to  sell  and  dispose  of  the 
same  in  such  manner  as  they  shall  think  fit,  as  soon  as  con- 
veniently may  be  after  my  decease;  and  I  hereby  will  and 
declare,  that  they,  my  said  trustees,  their  executors  and  adminis- 
trators, do  and  shall  at  all  times,  from  time  to  time,  stand 
possessed  of  and  interested  in  the  money  to  arise  or  be  received 
by  or  from  such  sale  as  aforesaid,  and  also  of  and  in  the  rest  and 
residue  of  my  personal  estate  and  effects,  after  paying  my  debts 
[  *^^  ]  and  the  charges  and  expenses  attending  the  execution  *of  the 
trusts  of  this  my  will,  upon  the  trusts  and  for  the  purposes  after 
mentioned,  viz.  to  be  equally  divided  among  the  younger  children ; 
and  I  lastly  appoint  the  said  Charles  Carpenter  and  John  Bawden, 
executors  in  trust  of  this  my  will."  The  bill  prayed  an  account 
of  the  debts  due  to  the  plaintiff  and  the  other  creditors,  and  the 
several  accounts  of  the  personal  estate  and  payment  of  the 
debts.  And  if  the  personal  estate  should  be  insufficient,  then  a 
sale  of  the  real  estate  in  aid  of  the  personalty. 

The  case  made  by  the  answers  of  the  defendants  was,  that, 
shortly  after  the  death  of  the  testator,  (who  died  27th  August, 
1814)  the  plaintiff  delivered  a  bill  of  costs  for  business  done  for 
the  testator,  amounting  to  1962.,  and  that  he  had  subsequently 
delivered  to  the  executors  a  bill  for  the  same  business,  amounting 
to  8822.  12«.  5d.,  instead  of  1962.  That  the  date  of  the  last  item 
in  such  bill  appeared  to  be  the  19th  August,  1808,  being  upwards 
of  six  years  before  the  death  of  the  testator,  and  eleven  years 
before  the  bill  was  delivered.  The  defendants  relied  on  the 
Statute  of  Limitations  in  bar  of  the  plaintiff's  demand.  The 
executors  stated  that  all  the  testator's  debts  had  been  paid.  And 
they  admitted  assets  to  answer  the  plaintiff's  demand,  if  he 
should  be  able  to  establish  it. 

The  answers  were  replied  to  and  issue  joined,  and  the  plaintiff 
entered  into  the  peremptory  order  for  examining  witnesses  and 
passing  publication ;  and,  being  then  unable  to  amend,  he  filed  a 
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supplemental  bill,  stating  the  former  proceedings,  and  also  stating      Kendell 

more  particularly  the  transactions  between  him  and  the  testator,    carpenter. 

and  charging,  that  the  testator  had,  within  six  years  before  his 

death,  acknowledged,  in  the  presence  of  Carpenter  and  Bawden, 

that  some  money  was  due  from  him  to  the  plaintiff,  and  promised 

to  pay  the  same ;  and  particularly,  that  the  testator,  in  August, 

1812,  requested  the  defendant  Carpenter  to  ask  the  plaintiff  for 

his  account,  and  that  Carpenter  accordingly,  on  the  21st  August, 

1812,  wrote  and  sent  from  the  house  of  the  *testator,  a  letter  of      [  **86  ] 

that  date,  to  the  plaintiff,  in  the  words  following : 

"  Sir, — Considering  the  situation  in  which  I  stand  with  Mr. 
Norris  and  his  family,  I  hope  you  will  not  think  it  improper  or 
intrusive  in  me,  if,  at  his  request,  I  solicit  the  favour  of  your 
professional  demand  on  him,  and  likewise  a  statement  of  the 
account  between  you,  in  order  that  it  may  be  amicably  and 
liberally  adjusted." 

That  the  testator  himself,  on  the  2drd  April,  1818,  wrote  and 
sent  a  letter  of  that  date  to  the  plaintiff  in  the  following  words  : 
*'  I  have  for  a  length  of  time  been  in  expectation  of  receiving  the 
account  of  whatever  I  may  stand  indebted  to  you,  let  me  again 
request  that  you  will  oblige  me  with  it,  that  every  thing  may  be 
settled." 

The  bill  also  charged  that  several  letters  had  been  written  to 
the  plaintiff  since  the  testator's  death,  by  the  defendant  Bawden, 
one  dated  15th  October,  1820,  in  the  following  words : 

"  Dear  Sir, — My  accounts  with  Mr.  Norris*  children  will  be 
finally  made  up  soon  after  Christmas,  and  I  wish  something 
could  be  done  about  your  bill  of  costs  previous  to  that  time, 
otherwise  I  must  take  an  indemnity  from  them  against  your 
claims.     This  is  inter  nog." 

A  second,  dated  10th  November,  1820,  as  follows : 

"My  dear  Sir, — 1  have  received  your  letter  with  copies  of 
subpana  against  Mr.  Carpenter  and  myself,  at  your  suit,  to  which 
I  undertake  to  appear.  Mr.  Carpenter  is  in  London,  and  I  have 
written  to  him  on  the  occasion,  and  requested  him  to  make 
Mr.  Norris*s  children  acquainted  with  the  circumstance.     I  had 
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Rendell      some  conversation  with  him  on  the  subject  last  week,  and  can 

Carpenter,    assure  you  it  is  his  wish,  as  well  as  mine,  that  your  bill  should 

[  *487  ]       be  paid,  but  we  *are  positively  prohibited  doing  it  by  the  parties 

interested.    I  have  recommended  a  reference,  and  shall  feel  most 

happy  for  your  sake  if  I  can  bring  the  parties  to  agree  to  it." 

And  a  third  of  such  letters,  dated  18th  December,  1820,  as 
follows : 

"My  dear  Sir, — I  have  received  your  letter,  informing  me  that 
Captain  Norris  has  expressed  a  wish  to  have  the  question  relative 
to  your  bill  of  costs  settled.  Why,  therefore,  don't  you  request 
him  to  advise  his  brother  and  sister  to  accede  to  your  proposal 
of  reference.  If  he  would  do  so,  I  think  they  would  follow  his 
advice;  and  you  should  see  him  immediately,  to  save  further 
expense." 

The  bill  charged,  in  general  terms,  that  the  executors  had 
admitted  the  existence  of  the  plaintiff's  debt.  And,  in  explana- 
tion of  the  circumstance  of  two  different  accounts  being  delivered, 
stated,  that  the  first  contained  only  his  bill  of  costs,  whilst  the 
second  contained  the  monies  advanced  by  him  for  the  testator, 
but  that  he  only  claimed  the  balance. 

The  defendants,  the  executors,  by  their  answer  to  the  supple- 
mental bill,  admitted  the  writing  of  the  letters,  and  that  they 
had  stated  in  conversation  that  they  believed  that  there  was 
some  account  subsisting  between  the  plaintiff  and  the  testator, 
but  did  not  admit  the  existence  of  any  debt  to  the  plaintiff. 

The  plaintiff  entered  into  evidence,  to  prove  his  bill  of  costs, 
the  letters  stated  in  the  supplemental  bill,  and  numerous  other 
letters  from  the  testator. 

The  cause  now  came  on  for  hearing. 

Mr.  H.  Martin^  and  Mr.  Duckworth^  for  the  plaintiff : 

This  case  is  reduced  to  the  question,  whether  the  plaintiff's 
demand  is  or  is  not  barred  by  the  Statute  of  Limitations ;  or, 
supposing  it  to  have  been  barred  by  the  statute  in  the  testator's 
[  •488  ]  *life-time,  whether  it  is  not  revived  by  the  testator's  will,  and 
the  letters  from  his  executors.  The  letter  from  the  testator,  of 
28rd  April,  1818,  was  a  sufficient  acknowledgment  of  the  debt. 
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In   Tmeman  v.  Fentou,^  Lord  Mansfield,  in  reference  to  the      Rendell 

reviving  a  debt  at  law,  so  as  to  take  it  out  of  the  statute,  said,    carpentbb. 

'*  the  slightest  acknowledgment  has  been  held  to  be  sufficient, 

such  as  saying,  prove  your  debt  and  I  will  pay  you.     I  am  ready 

to  account,   but  nothing  is  due  to  you.     And  much  slighter  ' 

acknow^ledgments  than  these  will  take  a  debt  out  of  the  statute." 

In  the  same  case  Lord  Mansfield  says,  "  where  a  man  devises 

his  estate  for  payment  of  debts,  a  court  of  equity  says  (and  a 

court  of  law,  in  a  case  properly  before  them,  would  say  the  same) 

all  debts  barred  by  the   Statute  of  Limitations  shall  come  in 

and  share  the  benefit  of  the  devise,  because  they  are  due  in 

conscience."     It  has  repeatedly  been  held,  that  the   slightest 

acknowledgment  will  take  a  debt  out  of  the  statute :   Lloyd  v. 

Mannd^l  Bryan  v.  Horseman.^     In  Burke  v.  Jones, y\  a  devise  in 

trust  for  payment  of  debts  was  held  not  to  revive  a  debt  on  which 

the  statute  had  taken  effect  before  the  testator's  death.     In  thia 

case  it  is  submitted   that  the  statute  had  not  run  before  the 

testator's  death;  or,  if  it  had,  yet  that  the  debt  was  revived 

by  the  letter  of  23rd  April,  1818.     In  Hughes  v.  Wynn,  before 

Sir  Thomas  Plumer,  in  1823,  it  was  held  that  where  the  debt 

was  not  barred  by  the  statute  in  the  testator's  lifetime,  and  the 

testator  charged  his  lands  with  the  payment  of  debts,  the  statute 

would  not  run. 

Mr.  Fonhlanque  and  Mr.  Roupeli,  for  the  defendants,  the 
executors — contended  that  the  conduct  of  the  plaintiffs  had 
justified  them  in  resisting  the  demand,  and  rendered  it  very 
doubtful  whether  the  debt  ever  existed.  That  the  will  did  not 
contain  a  sufficient  charge  of  debts,  *the  will  only  containing  a  [  **89  ] 
devise  of  the  residue  of  his  estate,  after  payment  of  the  debts 
and  the  expenses  of  the  trusts.  That  the  letters  of  the  executors 
did  not  contain  any  admission  of  the  demand. 

Mr.  J.  S.  M.  Fonhlanque,  for  some  of  the  residuary  legatees, 
and  Mr.  Monro  for  other  legatees,  argued,  that  no  debt  was 
shewn  to  be  due  ;  but,  if  it  had  existed,  it  had  been  barred  in  the 

t  Gowp.  544—8.  Tannery.  Smart  (1827)  30R.R.  461.] 

t  2  T.  R.  760.  II  13  R.  R.  83  (2  Ves.  &  B.  275). 

S  4  East,   599.     [Overruled,   see 
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Rexdell     testator's  life-time,  and  had  not  since  been  revived.     That  there 
Carpenter,   had  been  very  gross  neglect,  if  not  misconduct,  on  the  part  of  the 
plaintiff,  with  respect  to  his  demand. 

Lord  Chief  Baron: 

The  plaintiff's  demand,  with  respect  to  his  bill  of  costs, 
appears  to  me  to  have  been  clearly  proved.  Two  defences  are 
made  in  this  case,  first,  that  his  demand,  if  any,  has  been  barred 
by  the  Statute  of  Limitations.  And  secondly,  that,  if  not  barred, 
yet  from  the  staleness  of  the  demand,  a  court  of  equity  must 
presume  it  to  have  been  satisfied. 

With  regard  to  the  first  part  of  the  defence,  that  which  arises 
under  the  statute,  I  think  the  testator's  letter  of  the  28rd 
April,  1818,  clearly  takes  the  case  out  of  the  statute.  The 
direction  in  the  testator's  will,  for  payment  of  his  debts,  appears, 
according  to  the  authorities,  to  have  continued  the  case  out  of 
the  statute  down  to  the  time  of  the  filing  of  the  bill. 

With  respect  to  the  laches  on  the  part  of  the  plaintiff,  his 
conduct  throughout  the  whole  of  the  transaction  appears  to  have 
been  very  improper,  and  to  have  occasioned  the  expense  of  this 
suit ;  but  it  is  evident,  from  the  whole  of  the  letters  produced  in 
the  cause,  that  all  parties  considered  that  some  debt  was  due  to 
him. 

I  think  the  plaintiff  is  entitled  to  a  decree  ;  but,  in  consequence 
of  his  misconduct,  it  must  be 

Without  costs. 


1828. 
j\or.  27. 

JSrr/i.  of 
Plea». 

[  536  ] 


WOOTLEY  V.  GEEGORY,    GRAINGER,  and  Others. 

(2  Younge  &  Jervis,  536—543.) 

A.  demised  certain  premises  to  B.,  which  B.  demised  to  C,  reserving 
rent:  the  interest  of  B.  'was  afterwards  sold  to  D.,  upon  which  D. 
obtained  from  A.  a  new  lease,  the  lease  to  B.  having  been  cancelled :  B. 
and  D.  afterwards  distrained  for  rent,  in  the  name  of  D. ;  upon  which 
occasion,  D.  declared  that  the  premises  belonged  to  him :  Held,  in  an 
action  of  trespass  against  B.,  D.,  and  others,  their  servants,  that  the 
cancellation  and  new  lease  did  not  operate  as  a  surrender  of  the  interest 
of  B.,  and  that,  rent  being  due  to  B.  by  effluxion  of  time,  the  defendants 
were  justified  in  making  the  distress,  though  in  the  name  of  D. 

Tbespass  for  breaking  and  entering  the  plaintiff's  house,  and 
seizing,  taking,  carrying  away,  and  converting  her  goods.     The 
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diefendants  pleaded  the  general  issue,  not  guilty,  and  several     Wootlby 
other  pleas,  upon  which  no  question  arose.  Qbboobt. 

At  the  trial,  the  following  appeared  to  be  the  facts  of  the  case. 
The  trespass  was  admitted.  The  premises  upon  which  the 
trespass  was  committed  were  the  property  of  the  Dean  and 
Chapter  of  Westminster,  who,  on  the  15th  September,  1808, 
demised  them  to  the  defendant  Grainger  for  the  term  of  forty 
years:  Grainger,  on  the  15th  September,  1809,  demised  the 
premises,  reserving  rent  for  thirty-four  years  wanting  twenty-one 
days,  to  one  Webb,  whose  interest  was  sold  to  Cook  under  an 
execution,  under  whom  the  plaintiff  held ;  Grainger  subsequently 
became  bankrupt,  and  his  interest  was  purchased  by  Gregory, 
who  afterwards  obtained  a  new  lease  from  the  Dean  and  Chapter 
of  Westminster,  the  original  lease  to  Grainger  having  been 
cancelled.  The  entry  and  seizure  complained  of  were  made  as 
a  distress  for  rent  in  the  name  of  Gregory,  who,  at  the  time  of 
making  the  distress,  said  that  the  premises  belonged  to  him. 
The  notice  of  distress,  and  the  leases  from  Grainger  to  Webb, 
from  the  Dean  and  Chapter  to  Gregory,  and  the  cancelled  lease 
to  Grainger,  were  produced.  Under  these  circumstances  it  was 
contended  that  the  defendants  were  entitled  to  a  verdict  under 
the  general  issue,  rent  being  *due  to  Grainger  by  mere  effluxion  [  •637  ] 
of  time,  and  it  being  immaterial  in  whose  name  the  distress  was 
made,  provided  the  parties  distraining  had  a  right  to  distrain, 
though  in  the  name  of  another.  The  Lord  Chief  Baron  saved 
the  point,  and  the  jury  found  a  verdict  for  the  plaintiff. 
Damages,  252. 

In  Hilary  Term  last,  Jervis  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
npon  the  point  raised  at  the  trial,  or  why  a  new  trial  should  not 
be  had  upon  the  ground  that  the  damages  were  excessive. 

[After  argument  the  Court  took  time  for  consideration :] 

Alexander,  C.  B.  :  [  541  ] 

This  was  an  action  of  trespass  de  bonis  cuportatiSf  against  the 
defendants,  Grainger,  Gregory,  and  others,  who  acted  as  their 

40—3 
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WooTLEY  servants.  They  pleaded  the  general  issue,  and  under  that  plea 
Obbgoby.  justified  the  taking  as  a  distress  for  rent.  At  the  trial,  the  facts 
disclosed  were  as  follow :  the  original  lease  was  from  the  Dean 
and  Chapter  of  Westminster  to  Grainger,  one  of  the  defendants  ; 
after  this  lease,  Grainger  demised  to  Webb  for  thirty-four  years 
[  '^2  ]  from  the  15th  September,  1809,  reserving  *rent.  Under  an 
execution  against  Webb,  the  premises,  that  is,  the  lease  from 
Grainger  to  him  was  sold.  Cook  became  the  purchaser,  and  the 
plaintiff  was  tenant  to  Cook.  The  fact  of  the  trespass  was 
admitted.  On  the  part  of  the  defendants,  it  appeared,  that  after 
Grainger  had  demised  the  premises  to  Webb,  his,  Grainger's, 
lease  had  been  cancelled,  and  the  cancelled  lease  was  produced 
in  evidence.  It  further  appeared,  that  a  new  lease  had  been 
granted  by  the  Dean  and  Chapter  to  the  defendant  Gregory. 
They  proved,  on  the  part  of  the  defendants,  a  notice  and  warrant 
of  distress  in  the  name  of  Gregory.  The  plaintiffs  obtained 
a  verdict,  with  25Z.  damages,  which  I  confess  appeared  to  me  to 
be  excessive,  for  the  amount  of  the  injury  sustained,  if  there  had 
been  no  other  objection  to  the  maintenance  of  this  verdict.  But 
the  Court  are  of  opinion,  that  this  rule  should  be  made  absolute 
upon  another  ground.  We  think  that  the  lease  for  thirty-four 
years  having  been  produced,  which  reserved  a  rent,  and  there 
being  no  evidence  that  any  rent  had  been  paid,  it  follows,  that  it 
is  now  to  be  taken  that  there  was  rent  due  on  the  demise  from 
Grainger,  which  is  the  demise  now  belonging  to  Cook,  under 
whom  the  plaintiff  holds.  We  must  presume,  therefore,  that 
there  was  rent  due  to  Grainger,  for  which  he  had  a  right  to 
distrain  upon  the  premises.  It  appeared  upon  the  trial,  as 
I  have  said,  that  the  original  lease  was  cancelled,  but  we  think, 
upon  the  state  of  the  evidence,  that  we  must  consider  that  lease 
as  still  subsisting,  because  the  Statute  of  Frauds  provides,  that 
no  lease,  either  of  freehold  or  for  years,  shall  be  surrendered, 
unless  by  deed  or  note  in  writing  signed  by  the  party,  or  by 
operation  of  law ;  and  it  has  been  held,  upon  the  construction 
of  this  statute,  that  the  cancellation  of  a  lease  is  not  of  itself 
a  surrender  of  such  lease.  The  authorities  upon  this  subject  are 
collected  in  Bacon's  Abridgment,  title  "  Leases."  Grainger,, 
therefore,  had  a  right  to  distrain. 
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It  is  objected,  to  this  view  of  the  case,  that  the  notice  of     wootlet 
distress  was  not  in  the  name  of  Grainger,  but  of  Gregory.    It     qbegobt. 
must  be  remembered,  that  it  appeared  that,  in  the  year  1825,       [  543  ] 
a  new  lease  had  been  granted  by  the  Dean  and  Chapter  to 
Gregory,  which  no  doubt  the  parties  who  distrained  thought  con- 
ferred upon  them  the  right  so  to  distrain,  for  they  gave  the  notice 
in  the  name  of  Gregory.  But  we  are  of  opinion,  that  their  appre- 
hension upon  this  subject,  and  the  notice  actually  given  in  the 
name  of  Gregory,  does  not  preclude  them  from  availing  them- 
selves of  the  title  under  Grainger,  in  their  defence  to  this  action. 
We  think,  that  the  want  of  notice  is  a  mere  irregularity,  and  does 
not  warrant  this  action,  though  it  might  a  special  action  on  the 
case  under  the  11  Geo.  II.  c.  19,  s.  19.     The  mere  want  of  notice 
does  not,  in  our  opinion,  make  the  parties  trespassers  ah  initio. 

It  was  urged,  that  they  could  not  avail  themselves  of  Grainger's 
right,  because  there  was  no  actual  recognition  of  the  act  by  him. 
We  think  that  such  a  recognition  was  not  necessary. 

Upon  the  whole,  the  Court  is  of  opinion  that  the  rule  should 
be  made  absolute. 

I  think  it  proper  to  observe,  that  this  opinion  is  not  meant  to 
affect  the  title  of  Cook,  the  landlord  of  the  plaintiff,  under  the 
lease  for  thirty-four  years,  made  by  Grainger  to  Webb,  provided 
he  pays  the  rent  reserved  by  that  lease.  I  say  this  for  myself  only, 
and  it  is  suggested  to  me  by  my  recollection  of  what  seemed  to 
me  to  be  an  opinion  prevailing  with  some  persons  at  the  trial. 

Rule  absolute  for  nonsuit. 

• 

GABY  V.  DRIVER.  i828. 

(2  Younge  &  Jervis,  349—559.)  £^ of 

An  auctioneer,  who,  as  agent  for  the  vendor,  agrees  to  sell  an  estate  PU^u. 
upon  the  terms  contained  in  conditions  of  sale,  by  which  the  purchaser  [  549  ] 
is  to  pay  down  immediately  a  deposit,  and  the  auction  duty,  and  the 
residue  of  the  purchase  money  upon  a  day  certain,  on  having  a  good 
title,  and  the  vendor  is  to  proptire  and  deliver  to  the  purchaser  an 
abstract  of  title,  is  not,  upon  a  failure  of  the  contract  in  consequence  of 
a  defective  title,  personally  responsible  for  interest  upon  the  deposit  and 
auction  duty,  unless  the  money  be  demanded,  or  notice  be  given  to  him 
that  the  contract  has  been  rescinded. 

This  was  an  action  of  assumpsit  against  the  defendant,  an 
auctioneer,  to  recover  the  principal  sum  of  1,863Z.  Gs.  8d.,  the 
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GABY  amount  of  the  deposit  and  auction  duty  paid  to  him  by  the 
Dbiyeb.  plaintiff  upon  the  sale  of  an  estate,  together  with  the  sum  of 
108Z.  ISs.  4d,  for  interest.  The  first  count  of  the  declaration 
stated,  that  the  defendant,  on  the  28rd  December,  1826,  caused 
to  be  put  up  and  exposed  to  sale  by  public  auction,  divers  estates 
in  divers  lots,  situate  &c.,  upon  and  subject  to  the  following 
amongst  other  conditions  of  sale,  that  is  to  say,  the  highest 
bidders  to  be  the  purchasers,  and  if  any  objection  should  arise 
between  two  or  more  bidders,  the  lot  to  be  put  up  again  and 
re-sold ;  that  such  purchaser  should  pay  down  immediately 
a  deposit  in  the  proportion  of  ISL  for  every  lOOZ.  of  his  or  her 
purchase  money,  and  sign  an  agreement  for  payment  of  the 
remainder  of  such  purchase  money  on  or  before  the  25th  of 
March  then  next,  upon  having  a  good  title ;  that  the  vendors 
should,  at  their  own  expense,  prepare  and  deliver  an  abstract  of 
their  title  to  such  purchaser,  or  to  his  or  her  solicitor,  and  each 
purchaser  should,  at  his  or  her  expense,  prepare  the  conveyance 
to  him  or  her,  and  tender  or  leave  the  same  at  the  solicitor's 
of  the  vendors,  for  execution  by  the  vendors  ;  that  upon  payment 
of  the  remainder  of  the  purchase  money,  and  the  amount  of  the 
valuation  of  the  timber  at  the  times  above  mentioned,  each 
purchaser  to  have  a  proper  conveyance  at  his  or  her  own 
expense;  that  the  auction  duty  of  seven-pence  in  the  pound 
should,  immediately  after  the  sale,  be  paid  to  the  auctioneer  by 
the  respective  purchasers :  it  then  averred  that  the  plaintiff 
became  the  purchaser  of  lot  thirty-eight  (subject  to  these  condi- 
[  •550  ]  tions)  for  *the  price  of  10,400?.,  and  paid  to  the  defendant  the 
sum  of  1,560Z.  as  deposit,  and  the  further  sum  of  808Z.  6«.  8d.  as 
auction  duty ;  that  he  signed  an  agreement  as  in  the  conditions 
mentioned,  in  consideration  of  which  the  defendant  promised  the 
plaintiff  to  fulfil  and  perform  all  things  in  the  conditions  of  sale 
contained,  on  the  part  and  behalf  of  the  vendors  to  be  performed, 
&c.,  but  that  although  the  plaintiff  was  ready  and  willing  to 
perform  his  part  of  the  contract  upon  a  good  title  being  made  to 
him,  whereof  the  defendant  had  notice,  yet,  that  the  defendant 
did  not,  nor  would  make  or  procure  to  be  made  a  good  title  to  the 
premises ;  whereby  the  plaintiff  was  put  to  expense,  and  lost  the 
gains  which  he  might  have  acquired  from  the  employment  of  the 
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money  paid  to  the  defendant.  The  second  count  stated,  that  in  Gabt 
consideration  that  the  plaintiff  had  bargained  with  the  defendant  driver. 
for  the  purchase  of  the  premises,  describing  them,  the  defendant 
undertook  that  he  would  procure  an  abstract  of  a  good  title  to 
the  same  to  be  furnished  to  the  plaintiff  within  a  reasonable 
time,  which  he  neglected  to  do,  whereby  the  plaintiff  was  put  to 
expense,  and  lost  the  gains  which  he  might  have  acquired  from 
the  employment  of  the  money.  The  declaration  also  contained 
the  usual  money  counts,  and  a  count  upon  the  account  stated. 
Plea — the  general  issue,  non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Baron,  it  appeared  that  the 
defendant,  an  auctioneer,  had,  on  the  28rd  December,  1826,  put 
up  for  sale  by  auction  a  portion  of  an  estate  belonging  to  a 
gentleman ;  and  that  the  plaintiff  was  the  purchaser  of  lot 
thirty-eight  for  the  sum  of  10,4002.  ;  upon  which  occasion  he 
paid  to  the  defendant,  upon  entering  into  the  usual  agreement 
stated  in  the  conditions  of  sale,  and  set  forth  in  the  declara- 
tion, the  deposit  amounting  to  1,560!.,  and  the  further  sum  of 
303/.  6«.  8J.  for  the  auction  duty,  making  together  the  sum 
of  1,868/.  6«.  8d.  The  plaintiff  proved  the  conditions  of  sale 
stated  in  the  declaration,  by  which  it  appeared  that  no  time  was 
expressly  limited  for  the  vendors  to  deliver  an  abstract  of  title  ; 
but  by  the  second  condition,  *  which  required  the  deposit,  it  was  [  'Soi  ] 
stipulated  that  the  purchaser  should  sign  an  agreement  for  the 
payment  of  the  remainder  of  such  purchase  money,  on  or  before 
the  25th  March  then  next,  upon  having  a  good  title,  from  which 
time  he  should  be  entitled  to  the  rents  and  profits  of  the 
premises ;  but  if,  from  any  cause  whatsoever,  either  purchase 
should  not  then  be  completed,  the  purchaser  should  pay  interest 
at  the  rate  of  5/.  per  cent,  per  annum,  on  the  remainder  of  the 
purchase  money,  as  well  as  on  the  amount  of  the  timber,  from 
that  time  until  the  purchase  should  be  completed.  At  the  time 
of  the  sale  the  defendant  subscribed  the  following  memorandum, 
indorsed  upon  the  particulars  of  sale  : 

**  I,  E.  Driver,  as  agent  for  the  vendor,  hereby  agree  to  sell  to  the 
above-named  R.  H.  Gaby,  the  lot  thirty-eight,  referred  to  in  the 
above  memorandum,  and  upon  the  terms  therein  mentioned." 
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Gaby  The  plaintiff  also  proved  a  letter,  dated  March  24th,  1827, 

deivkb.       written  to  him  by  the  defendant  Edward  Driver,  as  follows  : 

**  Sir, — I  had  understood  the  abstracts  of  title  had  been  fur- 
nished long  since ;  however,  I  will  immediately  see  Mr.  Robins, 
and  ascertain  the  cause  of  the  delay,  and  urge  him  to  get  forward. 
The  deposits  are  safe  with  us,  and  we  shall  not  part  with  them 
without  the  approbation  of  the  purchaser,  you  may  rely  on  it." 

It  was  admitted  at  the  trial,  that  the  abstract  had  not  been 
furnished.  Under  these  circumstances,  it  was  contended  for  the 
defendant,  that  he  was  merely  a  stake-holder  between  the  pur- 
chaser and  vendor,  and  was  not,  therefore,  liable  for  interest; 
and  the  case  of  Lee  v.  3fu;mt  was  cited  as  an  authority  for  that 
position.  The  learned  Chief  Baron,  however,  overruled  the 
[  *552  ]  objection,  giving  leave  to  *the  defendant  to  moot  the  point ;  and 
the  jury,  under  the  direction  of  his  Lordship,  found  a  verdict  for 
the  plaintiff,  for  the  principal  sum  and  interest,  amounting 
together  to  the  sum  of  1,9722. 

In  Trinity  Term,  Jerti^  accordingly  moved  for  and  obtained  a 
rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  reduced  to  the  sum  of  1,8682.  Gs.  6d. ;  against 
which — 


MerewetheVf  Serjt.,  and  Follett^  shewed  cause. 


«     «     « 


[  654  ]  Jervisy  who  appeared  to  support  the  rale,  was  stopped  by  the 

Court. 

Alexander,  C.  B.  : 

I  confess  that  I  am  one  of  those  who  wish  that  the  rules 
applicable  to  the  allowance  of  interest  should  be  extended  rather 
than  narrowed,  and  that,  during  my  practice  in  courts  of  equity, 
I  have  thought  that  a  higher  rate  of  interest  than  4Z.  per  cent., 
the  allowance  in  those  Courts,  should  be  given  to  the  parties. 
This  opinion  I  have  entertained,  because  I  have  thought  that  the 
[  •S6»  ]      party  withholding  the  money  ought  to  pay  that  interest  *which 

t  19  R.  R.  452  (8  Taunt.  45 ;  1  Moore,  481). 
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his  opponent  would  have  made  of  the  money,  had  it  been  repaid  Gaby 
to  him.  The  diflBculty,  however,  in  this  case,  proceeds  from  the  dbiveb. 
rules  which  the  courts  of  law  have  adopted  with  respect  to  cases 
circumstanced  like  the  present.  It  is,  however,  contended  that 
the  special  count  is  proved  in  this  case,  and  that,  therefore,  the 
defendant  is  liable  as  a  principal ;  and  cases  have  been  cited, 
which  it  is  said  support  that  proposition.  The  case  of  BurreU  v. 
Jones\  does  certainly,  at  first  sight,  appear  to  be  an  authority  to 
that  extent ;  but  although  I  concur  in  that  decision,  I  do  not, 
upon  examination,  think  it  applicable  to  the  present  question,  for 
we  are  bound  to  look  to  the  surrounding  circumstances  of  each 
case.  The  undertaking  in  that  case  was,  beyond  doubt,  a  personal 
engagement  of  the  solicitor's,  for  if  it  were  not,  it  would  amount 
to  nothing ;  and  all  the  circumstances  shew,  that  the  undertaking 
could  receive  no  other  construction.  The  cases  t  cited  from 
Mr.  Sugden's  Treatise  are  of  an  entirely  different  description 
from  that  now  before  the  Court.  There  the  auctioneer  acted 
without  authority,  and  there  being  no  principal  who  was  respon- 
sible, the  auctioneer  was  answerable  as  principal,  otherwise  the 
purchaser  would  have  had  no  remedy.  Now,  the  words  of  this 
contract  are  those  used  in  almost  every  contract  for  sale  by 
auction,  and  expressly  state,  that  the  defendant  is  agent  for  the 
vendor.  As  agent,  and  in  that  character,  he  undertakes  to  sell ; 
and  it  is  impossible,  under  these  circumstances,  to  say  that  he 
personally  engages  to  make  a  good  title  to  the  estate,  and  is 
responsible  for  all  the  consequences  attendant  upon  a  defective 
title.  With  respect  to  the  other  point,  it  seems  to  be  conceded, 
that  unless  an  actual  demand  was  made  upon  the  auctioneer,  he 
would  not  be  liable  for  the  interest.  No  such  demand  was  in 
fact  made.  What  then  was  the  auctioneer  to  do?  Was  he  to 
tender  the  deposit  to  the  vendor,  and  thereby  release  himself 
from  all  responsibility  ?  Such  a  tender  has  uniformly  been  con- 
sidered in  courts  of  ^equity,  to  be  an  immaterial  circumstance  [  *556  ] 
upon  questions  for  a  specific  performance ;  and  I  think,  there 
being  no  demand,  that  it  would  be  a  hardship  to  hold,  that,  with- 
out more,  the  auctioneer  was  liable  to  the  payment  of  interest. 

t  22  R.  fi.  296  (3  B.  &  Aid.  47).  X  Bratt  v.  Ellis  and  Jones  v.  Dyke. 
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Oaby        I  therefore  think,  that  the  verdict  which  gives  interest  is  to  that 
Dbivbb.      extent  wrong,  and  that  the  rule  should  be  made  absolute. 

Garrow,  B.  : 

I  shall  shortly  state  my  reasons  for  concurring  in  the  opinion 
delivered  by  the  Lord  Chief  Barok.  There  is,  in  my  opinion, 
no  pretence  for  saying  that  the  defendant  is  chargeable  as  a 
principal  in  this  case.  The  decisions  which  have  been  cited  are 
clearly  distinguishable  from  this  case;  for  here  the  defendant, 
duly  authorized  as  such,  contracted  merely  as  agent,  and,  upon 
his  engagement,  his  principal  would  be  liable.  Is  he  then  liable 
in  his  character  of  auctioneer?  I  am  clearly  of  opinion  that, 
under  the  circumstances,  he  is  not.  A  sum  of  money  is  paid 
into  the  hands  of  an  auctioneer  for  the  purpose  of  retaining  it, 
until  a  particular  conveyance  is  completed.  At  this  period,  he  is 
admitted  to  be  a  stake-holder  for  both  parties.  When,  then,  does 
that  character  cease  ?  It  is  said  at  the  moment  when  the  convey* 
ance  should  have  been  completed.  He  cannot,  however,  know, 
unless  a  demand  be  made  upon  him  to  return  the  money,  that 
the  negociation  is  not  still  on  foot,  and  that  the  title  is  not  in  the 
progress  of  investigation.  It  is  impossible  to  say  when  the  con- 
veyance may  be  completed,  or  when  the  negociation  may  ultimately 
fail.  I  admit,  that  when  the  contract  has  been  finally  broken 
off,  he  should  return  the  deposit ;  but  he  has  a  right  to  notice 
that  his  character  of  stake-holder  has  ceased,  before  he  can  be 
charged  personally  with  interest,  on  account  of  the  detention  of 
this  money. 

Vauohan,  B.  : 

I  am  of  the  same  opinion.  It  does  not  seem  to  me,  either  in 
principle  or  authority,  that  the  plaintiff  is  entitled  to  recover 
[  *s&7  ]  interest  in  this  case.  This  is  an  ^action  against  an  auctioneer, 
whom  I  consider  in  the  light  of  an  agent  merely,  and  not  as  a 
principal.  It  is  unnecessary  to  determine,  whether,  under  the 
circumstances  of  the  case,  the  principal  would  be  liable  for 
interest.  That  is  a  very  different  question ;  for  both  the  principal 
and  agent  were  known  at  the  time :  and  the  rule  respondeat 
svperior  applies  to  such  a  case.     Now,  it  is  said  that  the  letter 
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which  was  read  in  evidence,  shews  that  an  appUcation  had  been  gaby 
previously  made  for  the  return  of  this  deposit.  That  letter  is  dbiveb. 
dated  a  day  anterior  to  that  upon  which  the  conveyance  should 
have  been  completed,  in  answer  to  one  received  from  the  pur- 
chaser, of  a  former  date,  but  of  the  substance  of  which  we  are 
uninformed.  The  fair  import  of  that  letter  does  not,  in  my 
opinion,  warrant  any  such  conclusion  as  that  insisted  on ;  but, 
on  the  contrary,  shews  that  the  impression  of  the  defendant  was, 
that  the  contract  was  then  negotiating ;  and  at  the  same  time  he 
expresses  a  desire  to  expedite  the  business.  From  the  terms  of 
that  letter,  therefore,  the  defendant  cannot  be  fixed  with  a  know- 
ledge that  the  negotiation  had  terminated,  and  there  is  no  other 
evidence  from  which  the  jury  could  infer,  that  the  purchaser  had 
at  any  time  intimated  his  intention  of  rescinding  the  contract. 
It  has,  however,  been  argued,  that,  independently  of  these  circum- 
stances, the  defendant  is  liable  personally,  the  contract  not  haWng 
been  completed  on  the  day  specified  in  the  conditions  of  sale.  I 
am  not,  however,  prepared  to  go  that  length,  for  I  have  heard  no 
authority  to  support  that  proposition.  The  case  of  Burrell  v. 
Jones  is  cited  as  an  authority  applicable  to  this  part  of  the 
argument.  The  judgment  in  that  case  proceeded  upon  the  ground 
that  the  parties  intended  to  make  themselves  personally  respon- 
sible, and  all  the  circumstances  support  that  decision.  The 
import  of  the  instrument,  says  Mr.  Justice  Holroyd,  is  not  that 
the  assignees  undertake  through  the  medium  of  their  solicitors, 
but  that  the  defendants  themselves,  as  their  solicitors,  undertake. 
*Now,  strictly  speaking,  they  cannot  undertake  merely  in  their  [  *558  ] 
character  of  solicitors ;  they  have  no  power,  as  solicitors,  to  pledge 
the  credit  of  their  clients;  consequently,  they  could  not,  as 
solicitors,  bind  the  assignees.  Here,  however,  the  defendant, 
being  the  agent  for  the  sale,  acted  purely  within  the  scope  of  his 
authority,  and  his  principal  being  known,  the  latter  is  responsible, 
and  not  the  agent.  The  case  of  Sjnttle  v.  Lavender, \  is  not 
inapplicable  to  this  part  of  the  argument.  That  was  an  action 
against  an  auctioneer  to  recover  a  deposit.  The  defendant  was 
employed  to  dispose  of  an  estate,  which  was  advertized  to  be  sold 
by  auction,  but  was  afterwards  sold  by  private  contract;  upon 
t  23  E.  E.  508  (2  Brod.  &  B.  452 ;  5  Mooie,  270). 
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Oaby  which  occasion  the  defendant  entered  into  an  agreement,  by  which 
Dbiver.  ho  described  himself  in  the  commencement  as  agent  for  the 
vendor,  but  in  the  same  instrument  personally  covenanted  to 
make  a  good  title.  The  agreement  was  afterwards  subscribed  by 
the  vendor,  who  sanctioned  it,  and  approved  of  the  agency  of  the 
defendant;  and  the  question  was,  whether  the  auctioneer  was 
liable  personally  upon  that  agreement.  Under  the  circumstances 
the  Court  decided  that  he  was  not  liable ;  and  Mr.  Justice 
BuBROuoH  said  that,  if  the  same  terms  had  been  used  through- 
out as  had  been  adopted  in  the  beginning  (in  which  the  defendant 
described  himself  as  agent),  the  intention  of  the  parties  would 
have  been  manifest,  and  the  question  would  stand  upon  its  true 
ground.  The  only  difficulty  in  that  case  arose  from  the  form  of 
the  agreement ;  but  no  such  difficulty  occurs  in  this,  because,  by 
the  language  adopted,  the  intention  of  the  parties  is  manifest, 
viz.  that  the  defendant  acted  as  agent,  and  within  the  scope  of 
his  authority.  With  respect  to  the  cases  cited  from  Mr.  Sugden's 
book,  I  entirely  concur  in  the  propriety  of  those  decisions,  but 
those  cases  are  totally  inapplicable  to  the  present,  for  the 
[  Tfbd  ]  auctioneer,  having  acted  without  authority,  *had  no  principal  to 
whom  the  purchaser  could  look,  and  therefore  was  personally 
responsible.  If  then  the  defendant  can  be  viewed  in  the  light  of 
an  agent  merely,  it  was  incumbent  upon  the  plaintiff  to  shew  that 
the  defendant  retained  the  money,  after  he  had  due  notice  that 
the  contract  had  been  rescinded.  I  have  already  stated  that  of 
that  fact  there  is  no  evidence  in  the  case,  and  I  therefore  think 
that  he  is  not  liable  for  the  interest,  and  that  the  rule  should  be 

made  absolute. 

Rule  absolute. 
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CAROLINE      COLMORE,     Spinsteb,      and      FRIND       1827. 
CREGOE,     Esq.    v.    THOMAS    TYNDALL    and      ^"—' 
JAMES  RAWLINS.!  ^J'J^. 

(2  Younge  &  Jervi»,  605—623.)  jfov.  25. 

Under  a  settlement  and  recovery,  lands  were  limited  to  the  use  of  A.  J^    " 

for  life,  and  after  his  decease  to  the  use  of  B.  and  his  heirs,  during  the  .  7^.' 
life  of  A.,  to  support  contingent  remainders ;  Remainder  to  the  use  of  L  *'  -1 
C.  for  life ;  Remainder  to  the  same  B.  and  his  heirs,  during  the  life  of 
C,  to  support  contingent  remainders;  Remainder  to  the  first  and  other 
sons  of  C.  in  tail  male ;  Remainder  to  the  use  of  D.  for  life,  and  if  she 
should  marry,  and  her  husband  should  survive  her,  to  her  husband  for 
his  life,  and  after  the  determination  of  those  estates,  to  the  said  B.  and 
his  heirs  (without  saying,  during  the  life  of  D.),  to  support  and  preserve 
contingent  remainders  ;  Remainder  to  the  first  and  other  sons  of  D.,  in 
tail ;  Remainder  to  the  use  of  E.  for  her  life,  and  if  she  should  marry, 
and  her  husband  should  survive  her,  to  her  husband,  for  his  life,  and 
after  the  determination  of  those  estates,  to  the  said  B.  and  his  heirs 
(without  saying,  during  the  life  of  E.),  to  support  contingent  remainders; 
Remainder  to  the  first  and  other  sons  of  E.  in  tail  male  :  Held,  that  under 
the  limitation  to  B.  and  his  heirs,  after  the  limitations  of  estates  for  life 
to  D.  and  E.,  the  trustee  took  the  fee,  and  that  E.  took  only  an  equitable 
estate. 

It  is  not  a  sufficient  groimd  for  restiicting  an  estate  limited  in  a  deed 
to  a  trustee  and  his  heirs,  to  an  estate  for  life,  that  the  estate  given  to 
the  trustee  seems  to  be  larger  than  was  essential  to  its  purpose,  or  that 
the  limitation  has  been  unnecessarily  repeated. 

By  indentures  of  lease  and  release,  dated  respectively  the  1st 
and  2nd  March,  1787,  the  release  made  between  Charles  Colmore, 
of  Birmingham,  in  the  county  of  Warwick,  Esquire,  the  deceased 
father  of  the  plaintiff  Caroline  Colmore,  of  the  first  part ;  Lionel 
Colmore,  Esquire,  of  the  second  part ;  George  Hodgson,  Esquire, 
of  the  third  part ;  Edward  Bowman,  Esquire,  of  the  fourth  part ; 
Horace  St.  Paul,  Esquire,  of  the  fifth  part ;  Sylvester  Douglas, 
Esquire,  of  the  sixth  part;  the  Reverend  Newton  Ogle,  and 
Henry  Penton,  Esquire,  of  the  seventh  part;  and  the  Bight 
Honourable  Francis  Seymour  Conway  Lord  Beauchamp,  and 
Henry  "Seymour  Conway,  Esquire,  *of  the  eighth  part ;  divers  [  *606  } 
manors,  messuages,  lands,  hereditaments,  and  tenements,  were 
conveyed  and  limited  to  the  use  of  the  said  Charles  Colmore, 
during  the  term  of  his  natural  life,  without  impeachment  of  or 

t  Cited  by  Lord  Romilly,  M.  R.,  in  Beatnnoid  v.  Marquis  of  Salisbury 
(1854)  19  Beav.  206,  24  L.  J.  Ch.  94.— R.  C. 
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CoLMORE  for  any  manner  of  waste ;  and  from  and  after  the  determination 
Tyndall.  ot  that  estate  by  forfeiture  or  otherwise,  to  the  use  of  the  said 
George  Hodgson  and  his  heirs,  during  the  life  of  the  said  Charles 
Colmore,  upon  trust  to  support  and  preserve  the  contingent  uses 
and  estates  thereinafter  limited  from  being  defeated  or  destroyed; 
but  nevertheless  to  permit  and  suffer  the  said  Charles  Colmore 
and  his  assigns  to  receive  and  take  the  rents,  issues,  and  pro&ts 
of  the  said  hereditaments  and  premises,  to  and  for  his  and  their 
own  use  and  benefit,  during  his  life.  And  from  and  after  the 
decease  of  the  said  Charles  Colmore  (subject  to  certain  annuities 
and  terms  of  years  for  securing  the  same,  since  determined,  and 
to  certain  trusts,  which  in  the  events  which  happened  did  not 
take  effect) ;  To  the  use  of  the  said  Lionel  Colmore  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste;  and  from  and  after 
the  determination  of  that  estate,  by  forfeiture  or  otherwise,  in 
the  lifetime  of  the  said  Lionel  Colmore,  To  the  use  of  the  said 
George  Hodgson  and  his  heirs,  during  the  life  of  the  said  Lionel 
Colmore,  upon  trust  to  support  and  preserve  the  contingent  uses 
thereinafter  limited  from  being  defeated  or  destroyed ;  but  never- 
theless, to  permit  and  suffer  the  said  Lionel  Colmore  and  his 
assigns  to  receive  and  take  the  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises,  to  and  for  his  and  their  own 
use  and  benefit  during  the  term  of  his  life ;  and  from  and  after 
the  decease  of  the  said  Lionel  Colmore,  to  the  use  of  the  said 
Newton  Ogle,  and  Henry  Penton,  their  executors,  administrators, 
and  assigns,  for  the  term  of  two  thousand  years,  upon  certain 
trusts  therein  mentioned,  but  which  term  in  the  events  which 
[  •607  ]  happened  did  not  take  effect.  Remainder  to  the  first  and  *other 
sons  of  the  said  Lionel  Colmore,  in  tail  male.  Bemainder  to  the 
use  of  the  said  Francis  Lord  Viscount  Beauchamp,  and  Henry 
Seymour  Conway,  their  executors,  administrators,  and  assigns, 
for  the  term  of  three  thousand  years,  but  which  term  did  not 
take  effect.  Bemainder  to  the  use  of  Marianne  Colmore,  the 
eldest  daughter  of  the  said  Charles  Colmore,  for  and  during  the 
term  of  her  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste;  and  after  her  decease,  in  case  she  should 
happen  to  marry,  and  her  husband  should  survive  her,  then  to 
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the  use  of  such  surviving  husband  and  his  assigns,  during  the  Colmobe 
term  of  his  natural  life,  without  impeachment  of  or  for  any  ttndall. 
manner  of  waste.  And  from  and  immediately  after  the  determi- 
nation of  both  those  estates,  by  forfeiture  or  otherwise,  to  the  use 
of  the  said  George  Hodgson  and  his  heirs,  Upon  trust  to  support 
and  preserve  the  contingent  uses  and  estates  thereinafter  limited 
from  being  defeated  or  destroyed;  but  nevertheless,  to  permit 
and  suffer  the  said  Marianne  Colmore  and  her  assigns,  during 
her  Ufe,  and,  after  her  decease,  such  husband  as  she  should 
marry,  in  case  he  should  happen  to  survive  her,  and  his  assigns, 
during  his  life,  to  have,  receive,  and  take  the  rents,  issues,  and 
profits  thereof,  to  and  for  her,  his,  and  their  own  use  and  benefit. 
Remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Marianne  Colmore,  in  tail  male.  Bemainder  to  the  use  of  the 
plaintiff,  Caroline  Colmore,  the  youngest  daughter  of  the  said 
Charles  Colmore,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  or  for  any  manner  of  waste,  and  from 
and  immediately  after  the  determination  of  both  those  estates, 
by  forfeiture  or  otherwise,  to  the  use  of  the  said  George  Hodgson 
and  his  heirs.  Upon  trust  to  support  and  preserve  the  contingent 
uses  and  estates  thereinafter  limited  from  being  defeated  or 
destroyed ;  but  nevertheless  to  permit  and  suffer  the  said  Caroline 
Colmore  and  her  assigns,  during  her  life,  and,  after  her  decease, 
*such  husband  as  she  should  marry,  in  case  he  should  happen  to  [  *608  ] 
survive  her,  and  his  assigns,  during  his  life,  to  have,  receive,  and 
take  the  rents,  issues,  and  profits  thereof  to  and  for  his  and  their 
own  use  and  benefit.  And  from  and  after  the  decease  of  the 
survivor  of  them,  the  said  Caroline  Colmore,  and  such  husband 
as  she  should  happen  to  marry,  to  the  use  of  the  first  and  other 
sons  of  the  said  Caroline  Colmore,  in  tail  male,  remainder  to  the 
use  of  the  said  Charles  Colmore,  his  heirs  and  assigns,  for  ever. 

Charles  Colmore,  the  settlor,  died ;  Lionel  Colmore  died  without 
issue,  and  Marianne  Colmore  died  without  having  been  married. 
And  thereupon,  the  plaintiff,  Caroline  Colmore,  became  entitled, 
subject  only  to  the  contingent  estates  and  interests  limited  by 
the  settlement  to  any  husband  with  whom  she  might  marry,  and 
who  should  survive,  and  to  her  first  and  other  sons,  to  the 
absolute  fee  in  the  said  manors  and  estates. 
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CoLMOBE  By  indentures  of  lease  and  release,  dated  respectively  the  80th 
Tyndall.  November,  and  Ist  December,  1826,  the  release  made  between 
the  plainti£f,  Caroline  Colmore,  of  the  one  part,  and  the  plaintiff,. 
Frind  Cregoe,  of  the  other  part,  divers  messuages,  lands,  and 
hereditaments,  being  part  of  those  comprised  in  the  settlement,, 
were  conveyed  and  limited,  subject  to  the  contingent  estatea 
limited  to  any  surviving  husband,  and  to  any  issue  male  of  the* 
plaintiif,  Caroline  Colmore,  unto  and  to  the  use  of  the  plaintiff, 
Frind  Cregoe,  his  heirs  and  assigns,  for  ever,  upon  certain  trusts 
for  sale.  By  articles  of  agreement,  dated  the  28th  day  of 
February,  1827,  and  made  between  the  plaintiffs  of  the  one  part,, 
and  the  defendants  of  the  other  part,  the  plaintiffs  agreed  to  sell, 
and  the  defendants  agreed  to  purchase,  for  the  sum  of  2,600/.,  & 
piece  or  parcel  of  land  therein  described,  part  of  the  estatea 
comprised  in  the  above  mentioned  indenture,  and  all  and  every 
the  rights,  members,  and  appurtenances,  to  the  same  premisea 
[•609]  belonging;  subject  *neverthele88  and  without  prejudice  to  the 
limitations  contained  in  the  said  indenture  of  release  and  settle- 
ment of  the  2nd  day  of  March,  1787,  to  or  in  favour  of  the 
surviving  husband  (if  any)  of  the  plaintiff,  Caroline  Colmore,. 
then  in  the  sixtieth  year  of  her  age,  and  to  her  first  and  other 
sons  in  tail  male,  and  to  the  several  limitations  to  trustees  to* 
support  such  contingent  remainders. 

The  defendants,  Tyndall,  and  Rawlins,  though  satisfied  with 
the  title  to  the  property  purchased  by  them,  insisted  that  the* 
legal  fee  in  the  hereditaments  was  under  and  by  virtue  of  the- 
limitations  contained  in  the  indenture  of  the  2nd  Mareb^  1787,. 
vested  in  George  Hodgson,  and  that  he  was  therefore  a  necessary 
party  to  the  conveyance.  Whilst,  on  the  part  of  the  plaintiff,  it 
was  contended,  that  the  estate  limited  to  George  Hodgson  and 
his  heirs,  was  an  estate  limited  merely  for  the  purpose  of  pre- 
serving contingent  remainders,  and  would  determine  upon  the- 
death  of  the  plaintiff,  Caroline  Colmore,  in  case  she  should  die 
unmarried ;  or,  in  case  she  should  marry,  and  should  leave  any 
husband  surviving  her,  would  determine  on  the  decease  ol  such 
surviving  husband  :  and,  therefore,  having  relation  to  the  terma. 
of  the  contract,  George  Hodgson  was  not  a  necessary  party  ta  tba 
conveyance. 
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The  bill  was  filed  for  a  specific  performance  ;  and,  by  the  bill      Colmore 
and  answer,  the  single  point  above  adverted  to  was  raised.  Ttkd'all. 

Mr.  Preston  y  and  Mr.  Hayter,  for  the  plaintiffs  : 

The  intention  of  the  parties  must  prevail ;  which  was, 
undoubtedly,  that  George  Hodgson  should  take  only  an  estate 
for  the  life  of  Caroline  Colmore ;  and,  in  the  event  of  her  leaving 
any  husband,  for  the  life  of  that  husband.  There  is  no  rule  of 
law  which  requires,  that  an  estate  to  a  man  and  his  heirs,  limited 
by  one  clause,  may  not  be  cut  down  or  restricted  by  another 
clause.  There  are  four  different  limitations  to  the  same  trustee. 
In  the  two  first  instances,  *the  estate  limited  is  expressly  an  [  *6io  ] 
estate  pur  autre  vie ;  but,  in  the  third  and  fourth  cases,  the  limita- 
tion is  not  expressly  confined  to  an  estate  for  life.  If  the  limita- 
tion in  the  third  instance  passed  the  fee,  the  subsequent  limitation 
of  the  fee  in  the  fourth  instance  was  nugatory  and  absurd.  In 
Perkins!  it  is  laid  down,  that,  ''  if  land  be  given  by  deed  to 
Reginald  and  E.  his  wife,  and  their  heirs,  and  to  the  other  heirs 
of  the  said  Reginald,  if  the  said  heirs  of  the  said  Reginald  and  K. 
shall  die  without  heirs  of  their  bodies,  this  is  a  good  estate  tail ; 
and  the  reason  why  these  words  in  the  case  of  a  deed  are  effectual, 
is,  because  they  are  not  repugnant  to  the  premises,  for  their 
heirs  are  not  excluded  to  have  the  land  by  these  words  ;  but  it  is 
by  them  declared  what  manner  of  heirs  shall  have  this  land,  and 
so  they  may  stand  together."  Thus,  though,  by  the  express 
language  of  the  first  clause,  they  would  have  taken  an  estate  in 
fee,  yet  it  is  cut  down  by  the  subsequent  clause  to  an  estate  tail. 
In  Thurman  v.  Cooper,  I  lands  :wrere  given  to  a  man  and  woman 
(who  afterwards  inter-married),  and  to  their  heirs  and  assigns : 
habendum  to  them  and  the  heirs  of  their  two  bodies  engendered ; 
remainder  to  them,  and  the  survivor  of  them ;  with  warranty  to 
them,  their  heirs  and  assigns  for  ever.  The  question  was,  what 
estate  this  should  be,  whether  an  estate  tail,  or  a  fee  simple,  or 
a  fee  tail  with  a  fee  simple  expectant.  And  it  was  said,  that  this 
should  be  an  estate  tail  only;  for  the  habendum  qualifies  the 
general  words  precedent.     But  it  was  answered  and  resolved  by 

t  Chap.  2,  8.  169,  p.  75.     t  Poph.  138;   Cro.  Jac.  476;  Co.  Litt.  21  b. 
R.R. ^VOL.  XXXI.  41 
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CoLMOKs     the  whole  Court,  that  this  was  a  fee  tail,  with  a'fee  simple  expectant. 

Ttndall.  That  also  was  the  case  of  a  deed.  In  PiUworth  v.  Pyet,^  a  lease 
was  made  by  a  prebendary,  under  the  enabling  statutes,  to  Pyet 
and  his  heirs,  habendum  to  him  and  his  heirs  for  three  lives,  and 

[  *6ii  ]  a  letter  of  attorney  was  executed,  to  deliver  seisin  to  *Pyet,  his 
heirs,  executors,  or  assigns.  It  was  argued,  that  the  lease  was 
void  against  the  successor,  the  grant  being  of  an  express  fee 
simple ;  and  that  the  habendum  did  not  abridge  that  estate  into 
an  estate  for  Uves ;  the  letter  of  attorney  also  being  uncertain  as 
to  the  estate  of  which  livery  should  be  given.  Perkins,  and  the 
case  of  Thunnan  v.  Cooper,  were,  among  other  cases,  referred  to ; 
and  by  the  whole  Court  it  was  decided,  that  the  lease  was  good 
against  the  successor ;  that  the  habendum  explained  the  grant ; 
and  there  was  no  repugnancy,  for  that  the  lessee  and  his  heirs 
should  take  according  to  the  grant,  but  only  for  three  lives, 
according  to  the  habendum.  In  Harris  v.  Gilniore,l  the  Court 
cut  down  a  gift  to  a  man  and  his  heirs,  to  an  estate  tail,  for  the 
purpose  of  giving  effect  to  the  intention  of  the  grantor ;  and  it  is 
perfectly  clear  from  the  report  of  that  case,  that  they  would,  if 
necessary,  have  rejected  the  habendum,  in  order  to  support  the 
deed.  There  is  no  purpose  to  be  answered  in  the  present  case, 
which  an  estate  for  life  would  not  effect.  In  Doe  dem.  Lee 
Compere  v.  Hicks ,%  an  estate  was  limited  to  trustees  and  their 
heirs,  in  trust  to  preserve  contingent  remainders,  and  to  permit 
the  tenant  for  life  to  take  the  rents  and  profits,  with  remainders 
over,  with  remainder  to  several  other  persons  for  their  respective 
lives,  with  several  remainders  over,  and,  after  each  estate  for 
life,  the  like  gift  to  trustees  and  their  heirs  was  interposed.  The 
Court  held  the  estates  to  the  trustees  to  be  confined  to  the  lives 
of  the  several  tenants  for  life,  and  that  those  in  remainder  took 
legal  estates.  It  is  true,  that  case  arose  on  a  will,  and  not  as,  in 
the  present  instance,  on  a  deed ;  but  for  the  present  argument 
that  fact  is  immaterial.  Venahles  v.  Morm  ||  may  stand  con- 
sistently with  this  doctrine,  being  a  case  entirely  sui  generis.  In 
Harton  v.  Harton^  it  was  necessary,  to  support  the  testator's 

t  Sir  T.  Jones,  4.  ||  4  R.  R.  455  (7  T.  E.  342). 

I  3  Lev.  213.  II  4  R.  R.  537  (7  T.  R.  652). 

§  7  T.  R.  433. 
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intention,  that  the  trustees  ^should  take  the  legal  estate,  to  Colmobb 
support  all  the  remainders  over  limited  in  that  case.  It  is  not  ttndall. 
equally  necessary  here  to  support  all  the  remainders  over.  Curtis  [  •612  ] 
V.  Price,^  followed,  and  supports  the  doctrine  in  Doe  v.  Hwks. 
The  limitation  of  a  term  of  years  to  the  same  trustees,  reduced 
a  prior  limitation  to  them  and  their  heirs  to  an  estate  for  life, 
to  render  the  two  limitations  consistent.  The  point  was  also 
considered  by  Lord  Eldon,  in  Wykeham  v.  Wykeham.l  The 
coarse  adopted  in  Boteler  v.  AUington,%  of  deciding  the  fee  to  be 
in  the  trustees,  cannot  be  pursued  in  this  case,  because,  if  George 
Hodgson  takes  the  legal  fee,  he  is  a  trustee  for  the  children,  and, 
if  he  were  to  join,  would  be  guilty  of  a  breach  of  trust.  Though, 
in  that  case,  the  trustees  were  held  to  take  the  legal  fee.  Lord 
Thxjrlow's  private  opinion  is  stated  to  have  been,  that  the  trustees 
did  not  take  the  legal  fee,  but  he  decreed  a  conveyance  ex  majori 
cautela.  Lord  Eenyon  has  also  observed,  that  the  decision  could 
not  be  relied  on,  being  an  amicable  suit.  Lord  Eldon,  in  Wyke- 
ham V.  Wykeham,  stated  that  Boteler  v.  Allington  received  great 
consideration  from  the  Bar  and  the  bench ;  but,  as  is  remarked 
by  Mr.  Eden  in  a  note  in  his  edition  of  Brown,  it  is  probable  his 
Lordship's  observation  applied  to  the  point  respecting  the  validity 
of  equitable  recoveries.  There  is  no  imperative  rule  of  law  on 
this  subject,  and  the  intention  being  clear,  the  Court  will  carry 
it  into  effect.  All  that  Lord  Eldon  says  of  Boteler  v.  Allington, 
is,  that  he  does  not  approve  of  the  reasoning  in  that  case ;  but 
in  the  principal  case  he  recognizes  the  principle  that  words  may 
be  supplied.  In  Hawkins  v.  Luscomhe,\\  the  Lord  Chancellob 
says,  "  In  a  case,  in  the  7th  volume  of  the  Term  Reports,  of  a 
devise  to  trustees  and  their  heirs,  with  limitations  to  uses,  the 
Court  held,  that  the  legal  estate  was  in  the  trustees  throughout ; 
but,  as  it  seems  to  me,  for  "^this  reason,  that  there  being  various  [  'eis  ] 
trusts  for  the  separate  use  of  married  women,  after  various  trusts 
not  for  married  women,  those  trusts  could  not  subsist,  unless  the 
legal  estate  was  in  the  trustees  from  the  beginning  to  the  end ; 
and  they  relied  on  the  non-repetition  of  a  legal  estate,  there  being 

t  8  R.  R.  303  (12  Ves.  89.  94,  97).  §  1  Br.  C.  C.  72. 

I  18  Ves.  39d;    11  East,  458;   3         ||  2  Swanst.  375,  391. 
Taunt.  316. 
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CoLMOBB  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there  had  been  a 
tyndall.  repetition  of  the  legal  estate  after  every  trust  for  a  married 
woman,  they  would  not  have  held  the  whole  legal  estate  to  have 
been  in  the  trustees."  The  case  alluded  to  by  Lord  Eldon  must 
have  been  Harton  v.  Harton.  It  is  clear,  in  this  case,  that  the 
estate  to  the  trustee  must  be  limited  to  the  life  of  Caroline 
Colmore,  and  that  the  Court  will  treat  the  case  as  if  those  words 
had  actually  stood  in  the  deed.  In  addition  to  the  cases  already 
noticed,  were  cited  on  the  part  of  the  plaintiff,  Doe  v.  Simpson^^ 
Jones  V.  Lord  Saye  and  Seale^l  Idle  v.  Cooke,^  Doe  v.  Barthrop,\\ 
Lord  Clanrickard*8  case,ir  Haggerston  v.  Henhury.W 

Mr.  Piggott,  for  the  defendant : 

The  intention  of  the  settlor  cannot  be  obtained  from  this  deed. 
The  settlement  must  have  given  either  the  legal  fee,  or  else  an 
estate  pur  autre  vie.  The  language  is  so  plain,  that  nothing  but 
an  estate  in  fee  can  be  inferred.  As  the  parties  have,  in  the 
different  limitations,  changed  the  language  in  so  important  a 
respect,  it  must  be  presumed  that  the  intention  of  the  parties  was 
different  in  the  particular  instances.  In  Doe  v.  Hicks,  the  same 
language  was  repeated  five  or  six  times.  It  is  clear  that  the 
person  who  prepared  this  deed  knew  the  meaning  of  the  limi- 
tation. It  is  merely  conjecture  that  the  settlor  intended  to  give 
the  trustee  only  an  estate  pur  autre  vie.  In  Doe  v.  Hicks,  there 
[  •BH  ]  was  no  limitation  to  the  *tru8tees  pur  autre  vie,  but  all  the 
limitations  were  to  the  trustees,  and  their  heirs,  to  support 
contingent  remainders.  In  Stratton  v.  Be8t,ll  on  a  question 
whether  certain  persons  took  an  estate  as  joint  tenants,  or  as 
tenants  in  common,  Lord  Thurlow  said,  one  of  the  questions 
was,  whether  deeds  to  uses,  in  the  nature  of  wills,  should  be 
construed  so  widely  as  wills  had  been ;  and  he  observed,  he 
should  be  sorry  to  give  in  to  this,  for  he  thought  no  good  had 
been  done  by  the  wide  construction  of  wills.    In  Butler's  note 

+  5  East,  162,  170.  f  Hob.  277. 

t  3  Bro.  P.  C.  113.  tt  29  R.  B.  176  (5  B.  &  C.  101 ; 

§  1  P.  Wms.  70.  7  DowL  &  Ry.  723). 

II  15  B.  B.  530  (3  Taunt.  382,  1  tt  2  Br.  C.  C.  233. 

Marsh.  90]. 
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to  Coke  Litt.,t  after  stating  that  it  is  sometimes  doubtful  whether     Coluobe 

an  estate  be  legal  or  equitable,  and  noticing  some  instances  of     tyndall. 

the  doubt,  it  is  thus  stated,  ''  where  there  is  a  limitation  to  one 

for  life,  remainder  to  trustees  and  their   heirs  for  preserving 

contingent  remainders,  and  the  estate  of  the  trustees  is  not 

restrained  to  the  use  of  the  tenant  for  Ufe ;  in  a  deed,  the  trustees 

would  certainly  be  considered  as  taking  the  whole  fee ;  but,  in  a 

will,  as  the  nature  of  their  trust  requires  that  they  should  take 

the  legal  estate  only  during  the  life  of  the  tenant  for  life,  and  the 

subsequent  devise  is  generally  introduced  by  the  words,  and  after 

the  death  of  the  tenant  for  life,  there  seems  reason  to  contend 

they  should  be  considered  as  taking  the  legal  estate  for  the  period 

of  his  life  only;  that  being  evidently  the   testator's  intention, 

which  in  wills  has  so  powerful  an  operation  in  controlling  the 

legal  operation  of  the  words;"  and  Shapland  v.   Smith, I    and 

Boteler  v.  AUijigton  are  referred  to.     In  Doe  v.  Hicks,  Lord  Kenyon 

observed,  that  it  was  absolutely  necessary,  in  Boteler  v.  AUingtcm, 

that  the  fee  should  be  in  the  trustees,  for  that  the  tenant  for  life 

had  a  power  of  appointment ;  and  if,  in  exercising  that  power, 

she  had  introduced  any  contingent  remainders,  they  might  all 

have  been  defeated,  if  the  uses  were  not  executed  in  the  trustees. 

If  there  had  not  been  the  term  *of  one  thousand  years  in  Curtis      [  'eis  ] 

V.  Price,  Sir  Wm.  Grant  would  not  have  come  to  the  decision 

which  he  made  in  that  case.     In   Wykeham  v.   Wykeham,  an 

express  distinction  was  taken  between  a  deed  and  a  will,  and  that 

case  is  far  from  an  authority  against  the  defendant  in  the  present 

case.     Doe  v.  Simpson  does  not  bear  on  the  point,  and  was  a 

case  arising  on  a  will,  and  not  on  a  deed.     The  same  observation 

applies  to  the  case  of  Lord  Saye  and  Scale  v.  Jones.     The  deed  in 

Hafjgerston  v.  Henlniry,  could  have  had  no  effect,  unless  the 

words  introduced  in  that  case  had  been  supplied.     Go.  Litt.  21  a, 

ajid  Yiner's  Abridgment,  tit.  Estate,  pi.  6,  were  also  referred  to 

on  the  part  of  the  defendants. 

Mr.  Preston,  in  reply : 

If  Beresford's  cas6§  had  rested  on  the  first  branch  of  it,  it  is 
clear  what  the  decision  would  have  been.     But  the  question 
t  290  b.  X  I  Br.  C.  C.  75.  §  7  Co.  Bep.  41. 
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CoLMOBs  there  was,  whether  the  subsequent  clause  had  restricted  the 
Ttndall.  previous  gift  importing  a  fee  to  an  estate  tail.  It  was  resolved 
that  they  might  stand  together,  since,  otherwise,  all  the  remainders 
over  would  be  void.  So,  in  the  present  case,  all  the  remainders 
over  will  be  void,  unless  the  gift  be  cut  down  to  an  estate  for  life. 
In  this  respect,  the  case  is  precisely  consonant  with  the  rules  of 
construction.  There  could  be  no  necessity  to  support  contingent 
remainders,  and  bring  actions,  if  the  remainders  over  were 
merely  equitable.  The  subsequent  limitations  in  the  settlement 
clearly  shew,  that  the  trustee  was  not  to  take  the  fee.  Ridden  v. 
VaUier^  shews  that  deeds  are  to  receive  a  construction  according 
to  the  intention  of  the  parties.  It  has  been  said,  that  more 
strictness  is  required  in  a  deed  than  in  a  will ;  but  not  so  :  the 
rule  only  is,  that  technical  words  are  required  in  a  deed,  and  are 
not  required  in  a  will.  Curtis  v.  Price  decided  that  there  is  no 
[  '616  ]  rule  of  law  *which  will  not  bend  to  the  intention  of  the  parties. 
Pybus  Y.  Mitford,l  Weale  v.  Lower j%  Penhay  v.  HurreU^\,  were 
also  cited  in  the  course  of  the  reply. 

The  case  stood  over  for  judgment. 

1838.        LoBD  Chief  Baron  : 

Nov.  18. 

This  is  a  bill  for  a  specific  performance.    Under  a  settlement, 

dated  the  1st  and  2nd  March,  1787,  lands  are  limited  to  the 
plaintiff  C.  Golmore  for  life,  and  after  her  decease,  in  case  she 
should  marry,  and  her  husband  should  survive  her,  to  such 
husband  for  life,  and  then,  after  a  hmitation  to  a  trustee  and 
his  heirs,  to  support  the  contingent  remainders ;  Bemainder  to 
her  first  and  other  sons  in  tail  male ;  Bemainder  to  the  settlor  in 
fee.  As  heir  of  such  settlor,  she  is  now  entitled  to  the  reversion 
in  fee,  and  therefore  her  interest  is,  a  life  estate  in  possession, 
and  an  estate  in  fee,  subject  to  the  interposition  of  a  life  interest 
to  her  husband,  in  case  she  should  marry,  and  to  estates  in  tail 
male  to  her  sons,  if  she  should  have  any.  Neither  of  these  events 
are  probable,  as  the  lady  is  considerably  advanced  in  life.  In 
this  situation,  she  conveyed  certain  parts  of  the  estates  comprised 

t  3  Atk.  731.  §  2  Vem.  306. 

X  1  Yeutr,  372. .  ||  Id.  370. 
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in  the  settlement  to  the  other  plaintiff,  Frind  Cregoe,  in  fee,     Couiobk 

subject  to  the  contingent  estates  already  mentioned,  in  trust  to     ttndall. 

sell.     In  pursuance  of  this  trust,  Mr.  Gregoe  has  agreed  with  the 

defendants  to  sell  them  part  of  the  estate  so  conveyed  to  him 

for  the  purpose  of  sale,  for  the  sum  of  2,600Z.     The  sale  is,  by 

the  agreement,  subject  to  the  contingent  limitations,  and  it  is 

not  these  that  create  the  difficulty.     The  purchasers  insist  upon 

having  the  legal  estate  conveyed  to  them.    They  are  advised 

that  the  legal  estate  is  in  the  trustee,  and  he  refuses  to  join.     It 

is  insisted,  on  the  part  of  the  plaintiffs,  that  the  legal  estate  in 

the  trustee  will  determine  on  the  *death  of  Caroline  Colmore      [  'en  l 

unmarried,  and  without  issue ;  that  the  legal  fee  is  not  in  such 

trustee ;  and  therefore  that  he  is  not  a  necessary  party  to  the 

conveyance  intended  to  be  made  to  the  defendants,  the  purchasers. 

This  is  the  issue  upon  the  record  between  the  parties. 

There  is  another  question  to  which  I  must  turn  my  attention, 
but  which  the  parties  do  not  raise ;  and  that  is,  whether  the 
point  put  by  the  plaintiffs  is  so  clear  that  this  Court  ought  to 
compel  the  defendants  to  take  the  conveyance  without  the 
trustee.  The  propriety  of  taking  this  view  of  a  cause  for  a 
specific  performance  has  been  doubted ;  but  it  is  admitted  to 
be  the  established  rule. 

Upon  the  great  question,  it  is  necessary  to  state  the  limitations 
of  the  deed  on  which  that  question  arises.  (His  Lordship  stated 
the  limitations  of  the  settlement.)  The  question  is,  whether 
George  Hodgson,  by  force  of  the  limitations,  after  the  life  estates 
to  Marianne  Colmore,  and  Caroline  Colmore,  and  the  contingent 
life  estates  to  their  husbands,  to  him  and  his  heirs,  took  the  fee, 
so  as  to  convert  all  the  subsequent  estates  to  equities,  or  whether 
his  estate  is  to  be  considered  as  limited  to  the  lives  of  the 
preceding  tenants  for  life ;  in  which  case,  there  would  be  no 
occasion  to  call  upon  Hodgson  for  a  conveyance  of  the  legal 
estate,  or  to  join  him  as  a  party  in  the  conveyance,  in  order  to 
invest  the  defendants  with  all  the  interest,  both  legal  and  equit- 
able, which  they  have  contracted  for.  There  is  no  doubt  but 
the  words  of  limitation  used,  do,  in  their  ordinary  acceptation, 
import  a  fee.  The  grant  is  to  George  Hodgson  and  his  heirs. 
I  have  to  consider  whether  I  am  authorized  to  supply  in  a  deed, 
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CouioRE  after  these  words,  ''  To  George  Hodgson,  and  his  heirs/'  the 
Tykdall.  further  words  "  during  the  life  of  C.  Colmore,  and  her  husband," 
or  whether  the  law  is,  that,  if,  in  a  deed,  there  be  a  limitation  to 
a  trustee  to  support  contingent  remainders,  in  whatever  words 
the  limitation  is  expressed,  he  shall  take  exactly  the  estate 
requisite  for  the  performance  of  the  trust  reposed  in  him,  and 
neither  more  nor  less. 
[  ^18  ]  One  or  other  of  these  propositions  seems  necessary  to  sustain 

this  bill. 

As  to  the  first  of  these  propositions,  I  cannot  do  better  than 
refer  to  the  language  of  my  Lord  Chief  Justice  Willbs,  in  the 
case  of  Parkhurst  v.  Smith,  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords,  in  his  reports,  fol.  882.  It  is 
a  case  in  which  certainly  the  view  that  he  and  the  other  Judges 
took  of  the  subject  then  under  consideration,  did  not  lead  him  to 
state  the  rule  of  construction  as  applied  to  deeds  with  too  much 
strictness.  After  stating  the  material  part  of  the  settlement  in 
that  case,  Chief  Justice  Willbs  observed,  "  It  is  a  known  maxim 
in  law,  that  benigne  faciencUe  sunt  interpretationes  chartarum^ 
ut  res  magis  valeat  quam  pereat  There  is  another,  that  verba 
intentioni  et  non  e  contra  debent  inservire.  It  is  said  in  our 
books,  that  the  construction  of  deeds  ought  to  be  favourable,  and 
as  near  the  apparent  intent  of  the  parties  as  possibly  may  be, 
and  as  the  law  will  permit.  That  too  much  regard  is  not  to  be 
had  to  the  natural  and  proper  signification  of  words  and  sen- 
tences, to  prevent  the  simple  intention  of  the  parties  from  taking 
effect ;  for  that  the  law  is  not  nice  in  grants,  and  therefore  it 
doth  often  transpose  words  contrary  to  their  order,  to  bring  them 
to  the  intent  of  the  parties,  for  neither  false  Latin  nor  false 
English  will  make  a  deed  void,  if  the  intent  of  the  parties  doth 
plainly  appear.  I  have  collected  these  rules  and  maxims  from 
Littleton,  Plowden,  Coke,  Hobart,  and  Finch,  persons  of  the 
greatest  authority.  But  they  are  themselves  so  full  of  justice 
and  good  sense,  that  they  do  not  want  any  authority  to  support 
them,  and  I  do  not  know  that  they  were  ever  yet  controverted. 
On  the  foundation  of  these  rules,  whenever  it  is  necessary  to 
give  an  opinion  upon  the  doubtful  words  of  the  deed,  the  first 
thing  we  ought  to  inquire  into  is,  what  was  the  intention  of  the 
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parties.     If  the  intent  be  as  doubtful  as  the  words,  it  will  be  of     Colmore 

no  assistance  at  all.    But,  if  the  intent  of  the  parties  be  plain     TnniALL. 

and  clear,  we  ought,  if  possible,  to  put  such  *a  construction  on       [  *6i9  ] 

the  doubtful  words  of  a  deed,  as  will  best  answer  the  intention 

of  the  parties,  and  reject  that  construction  which  manifestly 

tends  to  overturn  and  destroy  it.     I  admit,  that,  though  the 

intent  of  the  parties  be  never  so  clear,  it  cannot  take  place 

contrary  to  the  rules  of  law,  nor  can  we  put  words  in  a  deed 

which  are  not  there,  nor  put  a  construction  on  the  words  of  a 

deed  directly  contrary  to  the  plain  sense  of  them.     But  where 

the  intent  is  plain  and  manifest,  and  the  words  doubtful  and 

obscure,  it  is  the  duty  of  the  Judges  (and  this  is  that  astutia 

which  is  so  much  commended  by  Lord  Hobabt,  in  the  case  of 

the  Earl  of  Ckmrickard),  to  endeavour  to  find  out  such  a  meaning 

in  the  words  as  will  best  answer  the  intent  of  the  parties." 

I  cannot,  I  think,  do  better  than  examine  the  cause  now  before 
the  Court,  upon  the  principles  stated  by  my  Lord  Chief  Justice 
WiLLBS.  Is  there  anything  doubtful  or  obscure  in  the  words  ? 
These  words  are,  **  to  the  use  of  George  Hodgson,  and  his  heirs." 
No  words  in  legal  language  have  a  more  distinct  and  certain 
meaning,  or  a  more  ascertained  application.  Do  any  of  the 
provisions  connected  with  these  words  shew  clearly  and  mani- 
festly an  intention  that  they  should  not  be  understood  in  their 
usual  sense  ?  Suppose  they  did,  we  have  my  Lord  Chief  Justice 
WiLLBs'  authority  for  saying,  that,  if  the  intention  is  to  ba  made 
effectual  by  inserting  in  the  deed  words,  this  could  not  be  done. 
But  where  is  this  manifest  intention  to  be  found  ?  Is  it  in  the 
circumstance,  that  the  limitations  which  regard  the  gentlemen  of 
the  family,  contain  the  words  which  in  the  limitations  regarding 
the  two  ladies  are  omitted  ?  That  circumstance  might  be  more 
powerfully  used  on  the  other  side,  it  might  be  said,  that,  when 
the  same  persons  in  the  same  passage  use  an  expression  entirely 
different,  they  have  a  different  meaning.  It  is  every  day's 
experience,  that  such  a  circumstance  is  so  employed  in  argu- 
ment. The  parties  knew  how  to  give  the  trustee  an  estate  pur 
autre  vie,  when  they  *intended  it.  They  have  done  so  twice  in  [  •620  ] 
most  appropriate  language.  It  is  impossible,  as  it  seems  to  me, 
to  be  confident,  that,  if  the  persons  using  this  language  had  been 
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CoLMORK  informed  of  its  eflfect,  and  legal  consequences,  they  would  not 
Ttndall.  have  used  it.  The  questions  upon  this  subject  have  commonly 
arisen,  where  its  eflfect  was  to  prevent  the  operation  of  a 
recovery  suffered  by  the  parent  and  the  son.  Is  it  clear,  that 
the  two  grantors  in  this  instrument,  although  they  chose  to 
have  the  power  of  barring  the  entail  in  their  own  lives,  upon  an 
eldest  son  attaining  twenty-one,  did  not  wish  to  prevent  this 
in  the  case  of  the  ladies,  who  might  be  under  the  control  of 
their  husbands?  I  do  not  say  they  had  such  intention,  I  say 
only  that  there  is  no  inconsistency  or  absurdity  in  it.  That  is 
suflScient  for  the  present  purpose.  The  remaining  argument  is, 
that  the  same  limitation  to  the  trustee  in  fee  is  repeated  twice 
over,  and  that,  on  the  second  occasion,  it  was  useless,  if  in  the 
first  it  had  its  due  operation.  So  undoubtedly  it  is.  But  I  do 
not  think  that  the  useless  repetition  in  a  single  instance  of  the 
provision  does  afford  clear  and  satisfactory  evidence  that  it  was 
intended  to  have  no  operation,  either  in  the  one  or  the  other 
instance.  Would  it  be  a  safe  conclusion  from  such  a  circum- 
stance alone  ?  A  fee  is  bestowed  twice  over  on  the  same  person. 
The  last  was  unnecessary,  therefore  it  was  not  meant  that  a 
fee  should  pass  at  all.  Which  is  the  most  probable  blunder, 
that  material  words  well  known  to  the  parties,  and  intended  to 
be  introduced,  should  be  twice  omitted,  or  that  a  material 
provision,  expressed  in  a  few  words,  should  be  once  unnecessarily 
repeated  ?  I  shall  only  further  say  on  this  subject,  that  I  cannot 
discover  any  where,  in  this  instrument,  that  clear  and  manifest 
intent  which  alone  would  authorize  the  liberty  proposed  to  be 
taken  with  the  instrument,  if  such  intent  would  justify  it. 
I  will  advert  to  some  of  the  cases,  which  it  is  contended  prove 
that  the  estate  given,  being  in  terms  a  fee,  should  be  limited  to 
[  •621  ]  an  estate  pur  autre  vie.  I  will,  *first,  however,  allude  to  the 
known  distinction  between  a  deed  and  a  will,  when  the  party 
is  supposed  to  be,  and  frequently  is,  inops  consiliL  This 
distinction  is  found  every  where  in  our  books,  and  it  would  be 
legislating  to  abolish  it. 

The  cases  first  cited,  were  those  in  which  the  habefidum  in 
a  deed  has  been  held  to  limit  the  effect  of  the  words  used  in  the 
grant ;  as,  a  gift  to  a  man  and  his  heirs,  habendum  to  him  and 
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the  heirs  of  his  body,  which  is  an  estate-tail.  What  authority  Colmore 
is  this  for  inserting  words  in  a  deed  in  order  to  execute  an  ttndall. 
intention  which  can  only  be  guessed  at?  The  construction 
is  made  in  those  cases,  to  carry  into  ei^ecution  the  testator's 
intention,  by  giving  some  effect  to  every  word  he  has  used,  not 
by  supplying  words  he  has  not  used.  The  first  case  cited,  in 
vrhich  the  construction  contended  for  has  been  made,  appears  to 
me  to  be  Doe  dem.  Lee  Compere  v.  Hicks.  This  was  a  devise  to 
J.  G.  for  life,  with  remainder,  after  the  determination  of  that 
estate,  to  trustees,  and  their  heirs,  in  trust,  to  preserve  con- 
tingent remaiaders ;  and  after  his  decease,  to  the  first  and  other 
sons  in  tail  male,  remainder  to  A.  C,  for  life,  and,  upon  the 
determination  of  that  estate,  to  the  same  trustees  and  their 
heirs,  to  preserve  contingent  remainders,  in  manner  aforesaid ; 
remainder  to  the  first  and  other  sons  of  this  tenant  for  life  in 
tail  male.  There  then  followed  four  other  limitations  of  the 
same  estates  to  four  several  tenants  for  life,  with  remainders,  in 
precisely  the  same  language.  Other  estates  were  then  devised, 
with  limitations  of  the  same  description,  and  in  the  same 
language.  Lord  Eenyon  inferred  the  testator's  understanding, 
that  he  had  not  given  the  whole  legal  interest  to  the  trustees  by 
the  first  Umitation  to  them ;  because,  if  he  had,  all  the  subse- 
quent limitations  to  them  were,  as  he  said,  nugatory.  He 
therefore  cut  down  all  these  limitations  in  fee  to  them,  and  con- 
verted them  into  estates  for  life :  that  is,  he  added  in  *every  [  •622  ] 
instance,  to  the  limitations  to  the  trustees,  words  which  converted 
their  estate  from  a  fee  into  an  estate  to  last  only  during  the  life 
of  the  previous  tenant  for  life.  I  do  not  question  this  case.  It 
is  quite  in  the  spirit  of  what  is  often  done  in  construing  wills. 
But  does  it  follow  that  it  may  be  done  in  a  deed?  The  next 
case  I  shall  mention  is  the  one  that  appears  to  me  to  come 
nearest  to  the  present,  because  it  arose  upon  a  deed :  the  case  of 
Curtis  V.  Piice,  which  I  admit  to  be  a  strong  case.  But  what,  in 
my  opinion,  distinguishes  it  from  the  present,  is,  the  term  for 
years,  immediately  after  the  limitation  in  fee  to  the  trustees, 
created,  and  given  to  the  same  persons.  A  limitation  of  a  very 
distinct  character,  for  important  purposes,  and  which  could  not 
arise  at  all,  if  the  trustees  had  the  fee  in  them.     They  were  two 
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CoLMosE     inconslBtent  and  incompatible  limitatdons.     One  or  the  other 

r. 

Tyndall.  must  fail.  In  the  present  case,  I  can  find  nothing  of  that 
character.  There  are  no  inconsistent  limitations.  No  intention 
clearly  and  distinctly  expressed  which  mast  fail,  unless  words  be 
introduced  into  the  deed  beyond  those  which  the  parties  them- 
selves have  used.  All  that  can  be  said  is,  that  the  estate  which 
is  given  to  the  trustees  seems  to  be  larger  than  was  essential  to 
its  purpose ;  and  he  has  repeated  it  a  second  time,  which  was 
unnecessary.  Neither  of  these  circumstances,  separately,  nor 
even  united,  convey  to  my  mind  distinct  evidence  that  it  was  the 
intention  of  the  parties  to  this  deed  that  the  trustees  should  take 
life  estates  only,  and  still  less  do  they  authorize  me  to  do  that 
which  my  Lord  Chief  Justice  Willes  says  cannot  be  done  in 
a  deed,  however  clearly  the  intention  may  appear  from  other 
provisions  in  the  same  deed.  I  think,  therefore,  I  cannot  upon 
this  insert  the  words  **  during  the  life  of  Caroline  Colmore,"  in 
order  to  diminish  the  estate  given  to  the  trustee.  As  to  the 
notion  that,  whenever  an  estate  is  limited  to  a  person  professedly 
as  a  trustee,  he  shall,  whatever  terms  may  be  used,  take  only 
[  •♦>28j  the  estate  requisite  to  enable  him  to  perform  his  trust,  *and 
this,  though  of  a  freehold  and  in  a  deed,  I  do  not  find  it 
supported  by  any  authority,  nor  even  by  any  dictum.  I  know 
not  what,  if  the  rule  exists,  is  to  confine  it  to  a  trust  for  sup- 
porting contingent  remainders,  and  if  extended  beyond  that, 
the  notion  is  contradicted  by  constant  and  daily  experience. 
Boteler  v.  Allington,f  is  an  express  authority  that,  even  in  a  will, 
a  devise  to  trustees  in  fee  to  support  contingent  remainders,  and 
nothing  more,  leaves  the  fee  in  them.  It  was  upon  that  ground, 
that  Lord  Thurlow  decreed  the  trustee  to  convey  the  legal  estate 
as  the  heir  in  tail,  who  was  in  possession,  should  direct.  It  has 
been  said,  that  no  reliance  is  to  be  put  on  that  case,  because  it 
was  a  friendly  suit.  The  report  states  it  to  have  been  argued, 
and  nothing  appears  to  justify  an  opinion  that  the  point  was  not 
fairly  before  the  Court. 

I  am  further  of  opinion,  that,  if  the  point  which  I  have  been 
considering  be  doubtful,  I  have  no  right  to  make  the  purchasers 

t  1  Br.  C.  C.  72. 
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take  a  conveyance,  when  it  is  doubtful  whether  they  can  have  any     Colmork 
legal  estate.    The  view  of  this  subject  has  prevailed  ever  since     tyndall. 
Shapland  v.  Smith,  in  which   Master  Hett  differed  from  Mr. 
Baron  Eyre.    It  has  been  objected  to  and  lamented  by  great 
authority,  but  the  same  authority  admits  it  to  be  a  rule  of  the 
Court,  which  ought  not  now  to  be  shaken. 
I  think,  therefore,  the  bill  must  be 

Dismissed  with  costs. 


CASES  AT  NISI  PRIUS. 


BUCKINGHAM  v.  MURKAY.  1825. 

July  la. 

(2  Car.  &  P.  46—47.)  

^  [  46  1 

In  an  action  for  a  libel  in  a  review,  it  is  sufficienfc  to  set  out  the 

contents  of  an  index,  (referring  to  an  article  in  the  body  of  the  review], 
which  is  of  itself  a  libel ;  and  no  reference  need  be  made  to  the  article 
itself,  if  the  index  contain,  per  ««,  primd  faa'e  libellous  matter. 

Action  for  a  libel  in  the  "  Quarterly  Review."  There  was  a 
count  in  the  declaration  setting  out  that  part  of  the  index  of  the 
review,  which  professed  to  relate  to  a  work  *publi8hed  by  the  [  '47  ] 
plaintiff,  which  was  as  follows :  "  Buckingham,  J.  S.  Travels  in 
Palestine,  894.  Notice  of  an  egregious  blunder  in  the  title  page 
of  this  work,  ib.  Specimens  of  his  ignorance  and  book-making, 
877,  Ac,  &c." 

On  the  part  of  the  defendant  it  was  objected,  that  as  the  index 
was  only  a  reference  to  the  body  of  the  work,  it  was  not  sufficient 
to  state  merely  the  contents  of  the  index,  but  it  was  necessary 
that  the  count  should  contain  a  reference  to  the  whole ;  other- 
wise that  would  appear  to  be  unqualified,  which  was  in  fact 
subject  to  a  material  qualification. 

Abbott,  Ch.  J. : 

Suppose  one  part  is  stated  which  has  a  qualification,  and  there 
be  another  which  has  not,  have  you  not  a  right  to  read  that  part 
which  does  not  contain  the  qualification  ?  If  one  part  of  a  book 
cannot  be  understood  without  a  reference  to  another,  then  you 
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must  set  out  both ;  but  if  it  is  intelligible  without,  then  you  need 
not.  Suppose  the  matter  referred  to  in  the  index  had  not  been 
found  in  the  volume.  The  index  may  contain  a  separate  libel. 
I  am  of  opinion  there  is  no  ground  for  the  objection. 

The  defendant  afterwards  submitted  to  a  verdict  for  lOOZ. 

Scarlett,  Brougham,  and  Hill,  for  the  plaintiff. 

The  Attorney-General,  Gumey,  and  Park,  for  the  defendant. 


1825. 
June  24. 

[77] 


[•78] 


HARDING  V.   DAVIE8. 

(2  Oar.  &  P.  77—78.) 

If  at  an  interview  between  plaintiff  and  defendant,  when  defendant 
was  willing  to  pay  lOL,  a  third  person  present  offer  to  go  up  stairs  and 
fetch  that  sum,  but  is  prevented  by  the  plaintiff's  saying  he  cannot  take 
it ;  such  offer  is  a  good  tender :  and  although  the  defendant  did  not  at 
the  time  take  notice  of  what  was  done,  yet  his  pleading  it  afterwards  is 
a  sufficient  ratification  of  the  act. 

Work  and  labor,  and  goods  sold.  Pleasv  the  general  issue, 
and  a  tender  of  101. 

To  prove  the  tender,  a  woman  who  lodged  in  the  defendant's 
house  was  called  :  she  said  that  she  was  present  *at  an  interview 
between  the  plaintiff  and  defendant,  at  which  the  defendant  was 
willing  to  give  the  plaintiff  101.  and  that  she  offered  to  go  up 
stau's  and  fetch  that  sum ;  but  the  plaintiff  said,  she  need  not 
trouble  herself,  for  he  could  not  take  it.  She  further  stated,  that 
she  had  the  money  up  stairs.  And  that,  although  the  defen- 
dant was  present,  he  did  not  take  any  notice  of  her  offer  at  the 
time. 

Wilde,  Serjt. : 

This  will  not  do.  There  is  a  distinction  between  the  case  of 
a  man  having  money  in  his  hand,  and  another  saying  do  not 
unroll  it,  and  that  of  a  pa'rty  saying  I  have  money  up  stairs,  and 
will  go  and  fetch  it.  This  tender,  also,  was  not  made  by  the 
command  of  the  defendant,  he  not  attending  to  it  at  the  time. 

Best,  Ch.  J. : 
He  has  ratified  the  act  by  pleading  it.    And  I  think  the 
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witness  has  proved  a  good  tender.      I  agree  that  it  would  not  Harding 

do  if  a  man  said,  ''  I  have  got  the  money,  but  must  go  a  mile  davies. 
to  fetch  it." 


MONTRIOU,   Gent.,   v.   JEFFERYS.  ^^^\ 

(2  Car.  &  P.  113—116 ;  S.  C.  Byan  &  Moody,  317.)  

[  lis  ] 
An  attorney  is  not  to  lose  the  amount  of  his  bill,  on  acoount  of  any 

error  in  the  execution  of  his  duty,  being  such  an  error  as  a  cautious 
man  might  fall  into ;  but  if  the  charges  contained  in  his  bill  are  brought 
ux>on  his  client  by  his  inadvertence,  he  cannot  recover  them  in  an 
action. 

Assumpsit  on  an  attorney's  bill  [for  proceedings  before  magis- 
trates in  a  summons  for  tithes] .     Plea,  the  general  issue. 

[The  facts,  so  far  as  necessary  to  be  here  stated,  appear  from 
the  following  observations  in  the  summing  up  by]  f 

Abbott,  Ch.  J. :  [  ns  ] 

According  to  the  evidence  in  this  case,  it  appears  that 
Mr.  King  [who  acted  as  agent  for  the  plaintiff]  informed  the 
magistrates  that  the  defence  was  a  modus,  and  that  he  was  not 
prepared  at  that  time  to  establish  it.  The  magistrates  would 
have  adjourned  the  case,  if  the  claimant  would  have  consented  ; 
but  he  would  not  without  the  payment  of  a  sum  of  money  by  the 
defendants,  which  such  of  them  as  were  present  did  not  think  it 
right  to  pay.  An  appeal  was  then  recommended  by  Mr.  Montriou, 
but  the  Sessions  thought  that  they  ought  not  to  enter  into  it, 
under  the  circumstances.  And  I  think  nobody  can  doubt  the 
propriety  of  their  opinion  ;  for  an  apx)eal  is  against  the  decision 
of  a  Court  pronounced  after  a  hearing,  and  a  party  is  not  to 
decline  giving  evidence  in  the  first  iustance,  and  afterwards,  on 
an  appeal,  produce  his  whole  case.  The  question  upon  which 
the  verdict  will  turn  is,  whether  the  *expenses  were  incurred  by  [  •us  ] 
the  inadvertence  of  the  plaintiff;   for  if  he  did  not  in  the  first 

t  The  concluding  remarks  in  this  degree  of  negligence  for  which  the 

summing  up  have  been  frequently  solicitor  will  be  responsible  will  be 

cited;    and   it    seems   necessary  to  found  in  the  judgment  of  Tnn>AL, 

present  them  with  the  context.    A  Ch.  J.  in  Godefroy  v.  Ikdton,  pp.  472, 

more   explicit  statement  as  to  the  473  above  (6  Bing.  467,  468). — R.  C. 
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MoNTRiou  instance  give  proper  advice,  or  did  not  afterwards  conduct  the 
jBTFBRiBB.t  business  properly,  he  is  not  entitled  to  recover.  King  says,  that 
he  and  Montriou  looked  into  the  Act  of  Parliament,  and  were 
aware  that  under  its  provisions  they  were  to  inform  the  justices, 
and  give  security  if  they  relied  on  a  inodtLs.  And  if  they  had 
done  so,  the  jurisdiction  of  the  justices  would  have  been  at  an 
end,  for  it  never  could  be  intended  by  the  Legislature  that 
magistrates  should  decide  such  a  question,  unless  both  parties 
should  think  fit.  It  does  not  appear  that  any  advice  was  given 
as  to  the  notice  and  security.  King  before  the  justices  said,  that 
the  defendants'  objection  was  a  modus,  and  that  he  was  not 
prepared  to  go  into  it,  or  to  give  in  a  specific  account  of  it.  It  is 
not  on  this  evidence  made  out  to  my  mind  with  any  degree  of 
satisfaction,  that  the  parties  intended  to  give  security,  and  with- 
draw the  case  from  the  consideration  of  the  magistrates.  In  one 
of  the  items  in  the  bill  it  is  said,  "  we  advised  you  to  resist  the 
demand  on  the  ground  of  a  good  modtis.'*  It  is  not  said  to  with- 
draw the  case  from  the  magistrates.  In  the  bill  also,  the  items 
for  the  bond  and  notice  are  before  the  5th  November,  and  the 
witness  says  that  they  were  not  prepared  till  after.  The  real 
question  upon  this  evidence  is,  whether  you  think  that  the 
expense  was  brought  on  the  parties  by  the  inadvertence  of 
the  plaintiff  ?  No  attorney  is  bound  to  know  all  the  law  ;  God 
forbid  that  it  should  be  imagined  that  an  attorney,  or  a  counsel, 
or  even  a  Judge  is  bound  to  know  all  the  law ;  or  that  an 
attorney  is  to  lose  his  fair  recompense  on  account  of  an  error, 
being  such  an  error  as  a  cautious  man  might  fall  into :  but  if 
you  think,  in  this  case,  that  the  plaintiff  has  brought  all  the 
expense  on  the  parties  by  his  omitting  to  give  proper  information 
either  to  them  or  the  justices,  you  will,  under  that  impression, 
find  your  verdict  for  the  defendant. 

Scarlett,  for  the  plaintiff,  then  elected  to  be 

Nonsuited. 

+  Sic. 
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BRADFORD  v.  LEVY.  isas. 

Dec.  17. 
(2  Car.  &  P.  137—138;  S.  C.  Ryan  &  Moody,  331.)  -.^ 

If  by  some  mistake  of  a  ship^s  manifest,  a  suit  is  commenced  in  a        >■  ^'    J 
foreign  port  against  the  captain  for  a  supposed  surreptitious  landing  of 
a  part  of  his  cargo,  by  vhich  ho  is  delayed  in  prosecuting  his  yoyage, 
there  being  no  suit  against  the  ship.    This  is  not  a  loss  for  which  the 
underwriters  on  the  ship  are  liable. 

Assumpsit  upon  a  policy  of  insurance  on  the  ship  DovCy  bound 
from  Labrador  to  Oporto,  for  an  average  loss.  The  loss  was 
stated  in  the  first  and  second  counts,  to  be  by  the  ship  being 
detained  against  the  will  of  the  owners,  and  master,  and 
mariners,  in  the  port  of  Vigo,  by  divers  custom-house  officers, 
and  certain  other  persons  then  acting  under  the  authority  of  the 
King  of  Spain  ;  in  other  counts,  by  perils  of  the  seas,  and  in  the 
others  by  barratry. 

It  appeared  that  in  October,  1822,  the  ship  sailed  on  this 
voyage  with  a  cargo  of  fish,  and,  in  consequence  of  bad  weather, 
was  obliged  to  put  into  the  port  of  Corcubion  in  Spain.  The 
master  then  went  on  shore  to  make  out  his  manifest ;  and  there 
a  mistake  was  made  in  the  manifest  by  the  omission  of  seventy 
quintals  of  fish,  which  belonged  to  the  master  himself.  This 
was  discovered,  and  a  new  manifest  made  out,  the  former 
manifest  being  transmitted  to  Vigo  by  the  Spanish  authorities  : 
the  ship  proceeded  on  her  voyage,  and  on  the  18th  of  February, 
1819,  having  sprung  a  leak,  she  put  into  Vigo,  and  there,  from 
the  circumstance  of  the  two  manifests  being  different,  the 
authorities  there  suspected  that  he  had  surreptitiously  landed 
a  part  of  his  cargo;  and  proceedings  were  commenced  in  the 
court  of  the  first  instance,  at  Vigo,  against  the  captain,  on  a 
charge  of  having  surreptitiously  landed  a  part  of  his  cargo  :  in 
this  suit  the  captain  was  condemned ;  and,  in  consequence  of 
this,  the  ship  was  delayed  there  from  the  15th  of  February  to 
ihe  6th  of  August,  1828 ;  and,  by  reason  of  the  sentence  against 
the  captain,  200Z.  worth  of  the  fish  was  seized ;  but  the  pro- 
ceedings were  not  at  all  against  the  ship,  but  only  against  the 
captain  personally.  This  was  shewn  by  an  examined  copy  of 
the  decree  of  that  Court,  which  his  Lordship  held  to  be  evidence 
to  shew  what  the  nature  of  the  proceeding  was. 

R.B. — ^VOL.  XXXI.  42 
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Bbadfobd    Abbott,  Ch.  J. : 

V. 

liBVY.  The  case  appears  to  me  to  stand  thus  :  *In  consequence  of  a 

^  ^  mistake  in  the  manifest,  the  officers  at  Vigo  suspected  that  the 
captain  had  landed  a  part  of  his  cargo  surreptitiously:  and  a 
suit  is  commenced  against  him,  and  he  is  condemned  to  pay  a 
sum  of  money.  Now,  how  can  this  be  a  loss  to  affect  the  under- 
writers on  the  ship  ?  I  cannot  infer  fraud  in  the  master  without 
proof ;  and  there  was  no  suit  against  the  ship. 

Abraham  cited  Carruthers  v.  Gray,\  8  Gamp.  142. 

Abbott,  Ch.  J. : 

There  the  ship  was  arrested,  and  here  she  was  not ;  which  I 

think  makes  the  whole  difference. 

Nonsuit. 


1826.  REX  V.  HADDEN. 

'^!li*'  (2  Car.  &  P.  184.) 

[^        J  On  wi,  fa,  to  repeal  a  patent  for  a  macHine,  on  the  ground  that  it  is 

not  new,  you  may,  to  prove  that,  put  into  the  hand  of  a  witness,  who 
had  oonstruoted  a  machine  for  the  same  purposes,  a  drawing  not  made 
by  himself,  and  ask  him  whether  he  has  such  a  recollection  of  the 
machine  he  made,  as  to  be  able  to  say,  that  that  is  a  correct  drawing  of  it. 

Scire  facias  to  repeal  a  patent  granted  to  the  defendant  for 
an  improved  machine,  for  the  roving,  preparing,  and  spinning  of 
wool ;  on  the  ground  that  the  machine  was  not  new. 

To  prove  the  machine  not  new,  a  witness  was  called,  who 
proved,   that  he  had,   long   before  the  patent,   constructed   a 

+  The  case  of  Carruthers  v.  Oray^  objected,  that  it  was  necessary,  in 

3  Camp.  142,  was  an  action  on  a  support  of  this  averment,  to  prove 

policy  of  insurance  on  goods ;   and  that  the  goods  hod  been  confiscated, 

the  declaration  averred,  that  the  ship  and  to  put  in  a  sentence  of  con- 

with  the  goods  on  board,  when  at  demnation.     Lord    Ellenbokouoh 

Cronstadt,  was  arrested  by  the  persons  said,  that  literally,  to  shew  confisca- 

exercising  the  powers  of  government  tion,  it  would  be  necessary  to  prove 

there,  and  the  goods  were  then  and  that  the  proceeds  of  the  goods  came 

there,   by  the  said   persons  seized,  to  the  treasury  of  the  state ;  but  held 

detained,  and  confiscated.   The  goods,  that  the  averment  was  sufficiently 

it    appeared,    were    seized    by    the  sustained  by  proof  that  the  goods 

officers   of    government   there,   and  were  forcibly  taken  possession  of  by 

never  reached  the  consignor.    It  was  the  officers  of  government. 
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machine  for  those  purposes ;  and  to  shew  that  it  was  similar  to         Rkx 
the  defendant's  machine,  the  counsel  for  the  prosecution  put  into      haddek. 
his  hand  a  drawing  of  the  machine  the  witness  had  constructed. 
The  drawing,  however,  was  not  made  hy  the  witness. 

The  Attorney-General,  for  the  defendant,  objected,  that,  as 
the  drawing  was  not  made  by  the  witness,  he  ought  not  to  look 
at  it,  but  should  describe  the  machine  he  had  constructed ;  for 
that  this  was  a  lumping  way  of  leading  the  witness. 

Gnmey,  contra: 

Plans  are  always  put  into  the  hands  of  witnesses  who  did  not 
draw  them. 

Scarlett  : 

A  plan  of  a  place  is  certain ;  but  this  is  exactly  the  same  as  if 
the  counsel  described  a  machine,  and  then  said  to  the  witness, 
was  that  what  you  made  ? 

Bayley,  J. : 

I  think  the  witness  may  look  at  the  drawing,  and  you  may  ask 
him  whether  he  has  such  a  recollection  of  the  machine  he  made, 
as  to  be  able  to  say  that  that  is  a  correct  drawing  of  it. 

Verdict  for  the  Crown. 


TAYLOR  V.  FOESTER.  1825. 

JVVr.  30- 
(2  Car.  &  P.  195.)  

The  rule  respecting  priTileged  communicationfl  extends  to  an  attorney's        '-        ^ 
clerk  acting  on  behalf  of  his  master,  as  well  as  to  the  attorney  himself. 

Assumpsit  for  goods  sold.  The  dispute  in  the  cause  was, 
whether  or  not  an  actual  sale  had  taken  place. 

The  clerk  to  the  plaintiff's  attorney  proved,  that  when  he 
served  the  writ  on  the  defendant  upon  his  own  premises,  the 
defendant  pointing  to  some  articles  said,  **  there  are  the  goods." 

Upon  this,  the  defendant's  counsel  asked  him,  whether  he 

42—2 
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Tatlob      did  not  know  from  the  plaintiff  that  the  defendant  had  returned 
F0B8TCB.     the  goods,  and  that  the  plaintiff  had  afterwards  sent  them  back. 

The  plaintiff's  counsel  objected.     It  is  a  privileged  com- 
munication. 

Best,  Ch.  J. : 
Does  that  extend  to  an  attorney's  clerks  ? 

Vanglian,  Serjt. : 

I  apprehend  it  does  to  the  whole  of  his  clerks.  Attomies 
must  employ  clerks — they  cannot  transact  all  their  business  in 
person. 

Best,  Gh.  J. : 
I  think  it  is  so. 

The  question  was  not  allowed  to  be  put. 

The  plaintiff  was  aftertvards  nonsuited. 


J«26-  JONES  V.  STROUD  and  Wife. 

Nor,  80. 
(2  Car.  &  P.  196—197.) 

'         -'  A  witness  has  no  right  to  refresh  his  memory  with  a  copy  of  a  paper 

made  by  himself  six  months  after  he  wrote  the  original,  although  the 
original  is  proved  to  be  so  covered  with  figures  that  it  is  unintelligible ; 
the  original  paper  having  been  written  near  the  time  of  the  transaction. 

Slander.  The  witness  who  proved  the  words,  read  them  from 
a  paper  which  he  acknowledged  was  a  copy  of  an  original  memo- 
randum ;  he  said,  that  he  made  the  memorandum  very  near  the 
time  when  the  words  were  spoken,  and  the  copy  about  six  months 
after.  The  original  paper  could  not  be  found.  The  witness 
said,  that  he  had  given  it  to  the  plaintiff's  attorney.  The 
attorney  admitted,  that  he  had  seen  it ;  but  stated,  that  he  had 
returned  it  almost  immediately  to  the  witness.  And  he  added, 
that  it  was  unintelligible,  being  almost  covered  with  figures. 

The  defendant's  counsel  objected  to  the  witness's  refreshing 
his  memory  from  the  copy. 
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Adams,  Serjt.  for  the  plaintiff:  Joneb 

r. 

I  submit,  that  the  witness  has  a  right  to  refresh  his  memory      stboud. 
with  the  copy,  as  it  appears  in  evidence  that  the  original  paper 
is  mutilated. 

Best,  Ch.  J. : 

I  am  quite  clear  that  he  has  no  such  right.  He  can  only  look 
at  the  original  memorandum  made  near  the  time. 

Alter  searching  in  his  pockets  for  some  time,  the  witness 
•discovered  the  original  paper.  From  the  copy,  and  also  from  his  [  'i^  ] 
own  memory  when  forced  to  put  up  the  copy,  he  had  proved  the 
words  as  all  addressed  to  the  plaintiff ;  but  when  he  came  to  look 
at  the  original  paper,  he  acknowledged  that  part  of  them  were 
spoken  of  him.  This  created  a  variance;  the  words  in  the 
declaration  having  all  been  laid  as  spoken  to  him. 

Best,  Ch.  J.  observed : 

I  remember  a  case  tried  before  me  in  which  a  witness  proved, 
from  memory,  an  unconditional  promise  of  marriage.  I  per- 
ceived him  searching  his  pockets  for  a  paper,  which,  when  found, 
I  asked  to  look  at.  I  saw  from  it  that  the  promise  was  qualified 
by  a  condition,  and  corresponded  with  the  terms  of  the  declara- 
tion. He  said  the  paper  had  been  made  that  morning.  The 
first  thing  I  did  was  to  call  the  plaintiff,  and  the  next  to  commit 
the  witness.  A  man's  life  and  property  would  be  in  a  wretched 
situation,  if  evidence  of  the  description  attempted  to  be  intro- 
duced to-day  were  to  be  allowed.  The  importance  of  seeing  the 
original  paper  in  this  case  is  clearly  shewn ;  for,  without  it,  the 
witness  proved  that  all  the  words  were  addressed  to  the  plaintiff ; 
and  from  the  paper  it  appeared  that  great  part  of  them  were 
spoken  of  him,  and  addressed  to  others.     On  this  variance,  the 

plaintiff  must  be  called. 

Nonsuit. 
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1826-  POPLETT  V.  8T0CKDALE. 

Dee.  1. 
(2  Car.  &.  P.  198—201 ;  S.  C.  Ryan  &  Moody,  337.) 

r  198 1 

*-         ^  A  printer  cannot  recover  against  a  publisher  for  printing  a  work 

whioh  contains  the  life  of  a  prostitute,  and  the  history  of  her  amours 
with  various  persons ;  and  it  is  no  answer  that  the  parties  are  in  pari 
delicto. 

Whether  a  witness,  called  on  behalf  of  a  plaintifiP  to  prove  an  agree- 
ment, who  admits  on  his  cross-examination  that  the  signature  to  the 
agreement  is  his  and  not  the  plaintiff's,  can  be  asked  whether  he  signed 
it  on  behalf  of  the  plaintiff  and  as  his  agent — Quaere. 

,  The  declaration  stated  that,  in  consideration  that  the  plaintiff 
would  print  for  the  defendant  a  book  called  ''  The  Memoirs  of 
[  'iw  ]  Harriette  Wilson,"  the  defendant  undertook  *to  pay  a  certain 
price  weekly,  and  the  balance,  on  ceasing  to  employ  him,  by  an 
acceptance  at  three  months.  That  the  plaintiff  printed  a  part  of 
the  work,  and  on  the  16th  April  the  defendant  ceased  to  employ 
him;  but  neglected  to  give  an  acceptance  for  the  balance, 
notwithstanding  a  bill  had  been  drawn  for  the  amount.  Plea, 
the  general  issue. 

[In  the  course  of  the  trial  a  copy  of  the  work  was  at  the 
request  of  Chief  Justice  Best,  before  whom  the  case  was  tried, 
handed  up  to  his  Lordship,  who  remarked  to  Serjeant  Vaughan 
(counsel  for  the  plaintiff) :] 

[  200  ]  From  what  I  have  seen  of  this  work,  does  it  not  contain  the 

life  of  a  prostitute,  and  the  history  of  her  amours  with  varioas 
persons  ? 

Vanghatij  Serjt. : 

It  would  be  affectation  to  deny  that  such  is  the  nature  of  the 
work. 

Best,  Ch.  J. : 

Then  I  have  no  hesitation  in  saying,  that  no  one  who  assists 
in  putting  forth  this  work  to  the  public  is  entitled  to  recover  in 
any  court  of  justice.  He  who  lends  himself  to  that  which  is 
contrary  to  the  laws  of  the  country,  cannot  complain  of  not 
being  paid  for  lending  himself  to  that  criminal  purpose.  Every 
servant,  to  the  lowest  engaged  in  such  a  transaction,  is  prevented 
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from  receiving  compensation.    There  is  a  double  object  in  this      Poplett 
infamous  publication.     1st,  The  enticing  of  youth;  and  2ndly,    stookdalb. 
The  extorting  money.    I  am  only  sorry  that  I  have  no  power  to 
punish  the  parties  concerned.     All  I  can  say  is,  that  I  will  not 
consent  that  either  of  them  shall  recover  *any  thing  in  a  British      [  •20i  ] 
court  of  law.    I  have  only  further  to  observe,  that  I  will  call  the 
plaintiff. 

Vaughwi,  Serjt. : 

Does  your  Lordship  think  that  this  objection  lies  in  the  mouth 
of  Mr.  Stockdale — that  late  repentant  sinner  ? 

Best,  Ch.  J. : 

Yes ;  in  the  mouth  of  any  body.    Lord  Kenyon,  who  was  in 

the  habit  of  expressing  himself  strongly,  said,  that  he  would 

never  take  an  account  between  two  men,  whose  business  was 

transacted  upon  Hounslow  Heath  ;t  and  I  am  of  opinion,  that 

this  is  a  very  similar  transaction. 

Nonsuit, 


JOHNSON  V.   BAKER.  i82»- 

Dee.  18. 
(2  Cor.  &  P.  207.)  — * 

I  207  n 

A  demand  for  mourning  furnished  to  the  widow  and  family  of  a  "* 

deceased  person,  is  not  a  **  funeral  expense/*  and  cannot  be  daimed 
against  his  estate  by  the  executor  if  he  gives  the  order. 

Assumpsit  for  goods  sold.  The  defendant  was  the  executor  of 
a  Mr.  Whitehead,  and  the  demand  was  for  mourning  furnished 
to  the  widow  and  family  of  the  defendant's  testator. 

One  of  the  testator's  sons  was  called  as  a  witness  for  the 
defendant.  He  admitted  that  he  was  entitled  to  a  legacy  under 
the  will,  and  that  he  had  not  received  it. 

He  was  objected  to  on  the  part  of  the  plaintiff,  as  an 

interested  witness  ;t  because  it  was  the  object  of  his  testimony 

to  prevent  the  estate  being  charged,  out  of  which  his  legacy  was 

to  be  paid. 

t  There  was  really  such  a  case  in  I  I.e.,  according  to  the  law  before, 

the    eighteenth    century:    eee  Law     the  Evidence  Act,  1851. — B.  C. 
Quarterly  Review,  ix.,  197.— -F.  P. 
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J0HN80K  On  the  part  of  the  defendant  it  was  contended,  that  there 

T, 

Bakkb.  was  no  objection  to  his  testimony,  as  the  executor,  if  compelled 
to  pay  the  demand,  must  pay  it  with  his  own  money,  and  could 
not  claim  it  against  the  estate. 

For  the  plainti£f  it  was  replied,  that  the  argument  used 
would  only  apply  in  the  case  of  a  contest  between  creditors,  and 
not  where,  as  in  this  case,  there  were  ample  funds  to  pay  all 
demands  on  the  estate.  It  was  also  urged,  that  this  demand 
might  come  under  the  description  of  funeral  expenses,  which  an 
executor  was  bound  to  pay. 

Best,  Gh.  J.  was  of  opinion  that  it  was  not  a  funeral  expense, 

and  that  the  executor   could   not  claim  against  the  estate,  if 

compelled  to  pay;  and  therefore  he  decided  that  there  was 

nothing  in  the  objection. 

Verdict  for  tlie  defendant. 


^^^\  SALMON  V.   WARD. 

Dee.  IS. 
(2  Car.  &  P.  211—212.) 

In  an  action  on  the  warranty  of  a  horse,  letters  passing  betveen 
the  plaintiff  and  defendant,  in  which  the  plaintiff  writes,  '*Tou  well 
remember  that  you  represented  the  hone  to  me  as  a  fire  year  old/'  &c. 
to  which  the  defendant  answers,  **  The  horse  is  as  I  represented  it,'*  are 
sufficient  evidence  from  which  the  jury  may  infer  that  a  warranty  was 
given  at  the  time  of  the  sale ;  and  it  is  not  necessary  to  give  other  proof 
of  what  actually  passed  when  the  contract  was  made. 

Assumpsit  on  a  warranty  of  a  horse.  No  direct  evidence  was 
[  «212  ]  given  of  any  thing  that  passed  at  the  time  when  *the  contract 
was  made;  but  some  letters  were  put  in,  one  written  by  the 
plaintiff,  which  contained  these  words  :  *'  You  well  remember  that 
you  represented  the  horse  to  me  as  a  five  year  old/'  &c. ;  and 
one  from  the  defendant  in  answer,  which  stated,  inter  alia,  "  The 
horse  is  as  I  represented  it." 

Spankie,  Serjt.  for  the  defendant : 

They  have  not  proved  the  warranty  in  the  declaration,  which 
is  express.  They  must  shew  a  distinct  warranty,  and  not  piece 
it  out  by  a  parcel  of  letters.  Warranty,  means  a  warranty  at 
the  time  of  sale. 
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Best,  Ch.  J. :  Salmon 

r. 

The  question  is  whether  I  and  the  jury  can  collect  that  a  Wabd. 
warranty  took  place.  I  quite  agree  that  there  is  a  difference 
between  a  warranty  and  a  representation ;  because  a  represen- 
tation must  be  known  to  be  wrong.  No  particular  words  are 
necessary  to  constitute  a  warranty.  If  it  were  so,  there  would 
be  more  tricks  in  horse  causes  than  there  are  at  present.  If  a 
man  says, ''  this  horse  is  sound/'  that  is  a  warranty.  The  plaintiff 
in  his  letter,  says,  "  you  remember,  you  represented  the  horse  to 
me  as  a  five  year  old."  To  which  the  defendant's  answer  is, 
''  the  horse  is  as  I  represented  it."  Now,  if  the  jury  find  that 
this  occurred  at  the  time  of  the  sale,  and  without  any  qualifica- 
tion, then  I  am  of  opinion  that  it  is  a  warranty.  If  it  occurred 
before,  or  if  it  was  qualified,  then  it  must  be  taken  to  be  a 
representation,  and  not  a  warranty. 

His  Lordship  then  left  the  question  to  the  jury,  telling  them, 
that  if  they  found  that  the  defendant  at  the  sale  gave  an  under- 
taking to  the  effect  mentioned  in  the  letters,  then  in  his  opinion, 

such  undertaking  was  a  warranty. 

Verdict  for  the  plaintiff. 


REX  V.  BILLINGHAM,  SAVAGE,  and   SKINNERf        ^825. 

(2  Car.  &  P.  234—235.)  Jnhl^'3, 

AU  persons  present  countenancing  a  prize  fight,  are  gmlty  of  an        I  ^'^'^  J 
offence. 

When  a  prize  fight  is  expected,  the  magistrates  ought  to  cause  the 
intended  oomhatants  to  he  brought  before  them,  and  compel  them  to 
enter  into  securities  to  keep  the  peace  till  the  assizes  or  sessions,  and  if 
they  refuse  to  enter  into  securities,  to  commit  them. 

The  prisoners  were  indicted  for  a  riot,  and  for  assaulting 
Daniel  Rogers,  Esquire,  a  magistrate,  in  the  execution  of  his 
office. 

It  appeared,  that  Billingham  and  Savage  had  agreed  to  fight  a 
pitched  battle ;  and  for  that  purpose  they  met  at  a  place  near 

t  Cited  in  the  judgments  in  Reg»  numerous  authorities  on  the  subject 
V.  C(mey  (1882)  8  Q.  B.  D.  534,  51  are  cited  and  commented  cn.—H.  C. 
L.  J.  M.  C.  66 — a  case  in  vhich 
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Rex  Hagley,  and  about  one  thousand  persons  were  assembled  to 
Bellinoham  witness  the  fight.  Mr.  Rogers  was  applied  to  to  prevent  it, 
and  for  that  purpose  went  (with  others)  to  the  place,  and 
told  them  that  they  should  not  fight.  The  defendant  Skinner 
saidy  that  they  should,  and  a  scuffle  ensued  between  him  and 
Mr.  Rogers,  who  endeavoured  to  apprehend  him,  which  ended 
in  a  general  tumult  on  the  part  of  the  mob,  and  the  rescue  of 
Skinner. 

BURROUGH,  J. : 

By  law,  whatever  is  done  in  such  an  assembly  by  one,  all 

present  are  equally  liable  for ;  which  ought  to  make  persons  very 

careful.    It  cannot  be  disputed  that  all  these  fights  are  illegal, 

and  no  consent  can  make  them  legal,  and  all  the  country  being 

present  would  not  make  them  less  an  offence.    They  are  unlawful 

assemblies,  and  every  one  going  to  them  is  guilty  of  an  offence. 

The  inconvenience  in  the  country  is  not  so  great,  but  nearer 

London  the  quantity  of  crime  that  these  fights  lead  to,  is  immense. 

My  advice  to  magistrates  and  constables  is,  in  cases  where  they 

have  information  of  a  fight,  to  secure  the  combatants  beforehand, 

and  take  them  to  a  magistrate,  who  ought  to  compel  them  to  enter 

into  securities  to  keep  the  peace  till  the  next  assizes  or  sessions ; 

[  •2»5  ]       and  if  they  will  not  enter  into  such  security,  to  *commit  them  to 

prison.     In  this  way  the  mischief  would  be  prevented,  and  the 

fights  put  a  stop  to. 

Verdict — Guilty. 


1826.  MANVELL  V.  THOMSON. 

—  '  (2  Car.  &  P.  303—304.) 

I  '^^^  J  In  trespass  for  seducing  the  pkiintiff's  niece  and  servant,  per  qucd 

servitium  amisit ;  evidence  that  the  party  seduced  (being  about  16  years 
of  age)  occasionally  assisted  in  the  household  work,  no  servant  being 
kept  in  the  family,  is  sufficient  to  constitute  the  relation  of  master  and 
servant  between  the  uncle  and  niece ;  and  such  relation  is  not  destroyed 
by  the  circumstance  of  the  niece's  being  entitled,  on  her  coming  of  age, 
to  a  sum  of  nearly  500^.,  of  which  the  interest  is  applied  in  the  mean 
time  for  her  benefit. 

Proof  in  such  case,   that  the  niece,  after  her  seduction  and  aban- 
donment by  the  defendant,  returned  to  her  uncle's  house,  where  she 
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continued  some  time  in  a  state  of  great  agitation,  and  received  medical 
attendance,  and  was  obliged  to  be  watched,  lest  she  should  do  herself 
some  injury,  is  sufficient  to  raise  the  presumption  of  that  loss  of  service 
by  the  uncle,  which  is  necessary  to  maintain  the  action. 

Trespass  for  seducing  the  plaintiflf's  niece  and  servant.! 

The  plaintiff  was  a  ticket-porter,  and  his  niece,  the  subject 
of  the  action,  was  a  girl  of  about  sixteen  years  of  age,  whose 
parents  had  been  dead  some  years.  A  sura  of  nearly  SOOL 
a-piece  was  left  by  her  parents  to  herself  ^and  her  brothers  and 
sisters,  which  was  deposited  in  the  Bank  till  they  should  come 
of  age.  She  was  brought  up  at  her  uncle's,  and  was  for  some 
time  out  at  service,  but  returned  to  her  uncle's  house  previously 
to  the  time  when  she  was  debauched  by  the  defendant.  It 
appeared  that  while  she  was  at  her  uncle's,  who  had  several 
children,  she  assisted  them  in  the  domestic  business  of  the 
house,  as  they  kept  no  regular  servant. 


Manvell 

r. 
Thomson. 


[  '304  ] 


Denmafif  for  the  defendant: 

The  action  is  not  maintainable:  the  evidence  of  service  is 
too  slight.  The  presumption  of  her  being  a  servant  to  her 
uncle  is  rebutted  by  the  fact  of  her  having  so  large  a  sum 
of  money ;  and  the  relation  of  uncle  and  niece  is  not  of  itself 
sufficient. 


t  The  case  of  Btimett  v.  AUcott 
(K.  B.  1787)  2  T.  R.  168,  was  omitted 
from  1  £.  £.  as  unimportant  except 
so  far  as  enunciating  a  principle 
of  settled  law;  but  the  following 
passage  from  the  judgment  of 
BuLLER,  J.  in  that  case  may  be 
here  cited  as  confirming  (if  neces- 
sary) the  ruling  of  Abbott,  Ch.  J. 
in  the  above  case:  **With  respect 
to  the  objection,  that  this  action 
cannot  be  maintained  by  the  father 
for  debauching  his  daughter  above 
age  j)er  quod  serHtium  amitit^  no 
contract  for  service  having  been 
proved;  I  take  it  to  be  perfectly 
well  settled,  since  the  case  of  Pestle- 
ihwaite  v.  Purhes  (3  Burr.  1878),  that 
tbe  action  will  not  lie  by  the  father, 
unless  the  daughter  be  proved  in 


some  way  or  another  his  servant. 
In  that  case,  the  ground  which  in- 
fluenced the  opinion  of  the  Court 
was,  that  the  daughter  was  in  the 
service  of  another  person.  But  in 
actions  of  this  kind  the  slightest 
evidence  is  sufficient ;  even  milking 
cows.  Here  instances  of  actual 
service  were  proved,  and  therefore 
it  is  immaterial  whether  the  daughter 
were  of  age  or  not.  Neither  is  it 
material  whether  the  servant  be  or 
be  not  hired  for  a  year,  or  whether 
she  has  any  wages ;  it  being  sufficient 
that  she  is  a  servant  de  facto.  If 
this  had  been  an  action  on  the  case, 
tbis  objection  could  not  have  pre- 
vailed, and  much  less  can  it  in  this 
form  of  action." 
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Makvell  Absott,  Ch.  J. : 

r. 

Thoxsox.  Certainly  the  relation  of  uncle  and  niece  of  itself  will  not  do : 
but  I  think  there  is  enough  in  the  evidence  to  constitute  the 
relation  of  master  and  servant.  Suppose  a  sou  has  money 
enough  to  find  himself  in  clothes,  the  relation  of  father  and  son 
is  not  destroyed  by  that  circumstance.  In  this  case,  the  uncle 
is  in  loco  parentis.  The  smallest  degree  of  service  will  do.  It 
seems  theie  was  no  servant  kept;  and  it  is  reasonable  to 
conclude,  that  all  the  members  of  the  family  assisted  in  turn  in 
the  performance  of  the  household  work. 

The  cousin  of  the  girl,  and  a  surgeon  proved,  that  when  she 

returned  to  her  nucleus  house,  after  she  had  been  seduced  and 

abandoned  by  the  defendant,  she  was  in  a  state  of  very  great 

agitation,  and  continued  so  for  some  time:  that  she  received 

medical  attendance,  and  was  obliged  to  be  watched,  lest  she 

should  do  herself  some  injury.     This  was  taken  as  evidence 

raising  the  presumption  of  loss  of  service  by  the  uncle ;  and  he 

had  a 

Verdict.     Damages  400L 


1826.  RAGGETT  v.  BISHOP.f 

^^'^'  (2  Car.  &  P.  343-344.) 

I  ^'  J  The  master  of  a  proprietary  dub-house  is  the  proper  person  to  sue 

one  of  its  members  for  the  arrears  of  his  suhscriptions ;  and  if  by  one 
of  its  rules,  erery  member  is  to  be  taken  as  continuing  so,  unless  he 
give  previous  notice  of  his  intention  to  discontinue  being  a  member,  he 
is  liable  to  be  sued  for  his  arrears  of  subscriptions,  unless  he  can  prove 
that  he  gave  such  notice. 

Assumpsit  to  recover  10/.  10«.,  being  the  amount  of  one  year's 
subscription,  alleged  to  be  due  from  the  defendant  as  a  member 
of  the  Cocoa-tree  Club,  in  St.  James's  Street,  for  the  year  1824. 

It  appeared  from  the  evidence,  that  the  plaintiff  was  master  of 

[  *344  ]      that  club,  and  that  the  defendant  became  a  member  *in  the  year 

1828,  the  subscription  being  ten  guineas  a-year.    By  the  rules  of 

t  Cited  as  ^n   authority  for  the  University  Cluh  (1887)  18  a  B.  D. 

proposition  that  *'  an  action  will  lie  720,  727,  56  L.  J.  Q.  B.  462,  464, 

for  a  subscription  due  from  a  member  per  Hawkins,  J. — ^B.  C. 
of  a  proprietary  club,"  in  Re  New 
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the  club,  (which  were  put  in),  it  appeared  that  the  subscription     Baoobtt 
was  to  be  paid  every  year,  on  the  1st  of  January  ;  and  that  if  no      bishop. 
notice  were  given  by  members  of  their  intention  to  discontinue, 
they  were  to  be  considered  as  members.    By  one  of  these  rules, 
the  master  was  empowered  to  collect  the  "  house  bills." 

Scarlett,  for  the  defendant : 

I  submit  that  the  plaintiff  is  not  the  proper  person  to  sue. 
The  master  of  a  club  is  merely  the  agent  of  that  club,  who  have 
their  general  meetings,  and  make  regulations  independent  of  the 
master. 

Abbott,  Ch.  J. : 

I  think  that  as  the  plaintiff  is  the  master  of  the  house,  every 
member  must  be  considered  as  a  debtor  to  him  for  his  arrears. 
The  members  may  take  upon  them  the  management  of  the  affairs 
of  the  club ;  but  I  think  they  are  bound  to  pay  the  master ;  and 
if  so,  the  defendant  is  liable  in  this  action,  unless  he  can  shew 
that  in  the  year  1828,  he  gave  notice  of  his  intention  to  dis- 
continue his  subscription  after  that  year. 

Verdict  for  the  plaintiff.     Damages,  101.  10«. 


ATWOOD  AND  Others  v.   GRIFf  IN  and   OTHERs.f         ^^^6. 

June  28. 
(2  Car.  &  P.  368—370;  S.  C.  Byan  &  Moody,  425.) 


If  an  aooommodation  bill  be  drawn  payable  to  **  bearer,"  and,  after 
acceptance,  the  words,  **or  order,"  be  added,  the  bill  is  not  thereby 
vitiated ;  and  it  may  be  sued  upon  without  having  any  fresh  stamp. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  Harry  Cook,  and 
accepted  by  the  defendants  for  his  accommodation,  the  plaintiffs 
were  holders  for  a  valuable  consideration. 

The  bill  was  originally  made  payable  to  bearer,  and,  after  accept- 
ance, had  been  altered,  by  the  addition  of  the  words,  ''or  order.** 

For  the  plaintiff,  the  cases  of  Cruchley  v.  Clarence^l  and 
Cruehley  v.  Manw,§  were  relied  on. 

t  Cited  in  Chalmers  on  Bills  of  \  14  R.  R.  596  (2  M.  &  S.  90). 

Exchange   under  s.  64  of  Bills  of  §  d    Taunt.    529;    1    Marsh.    29. 

Exchange  Act,  1882. — R.  C.  The  first  of  these  cases  was  an  action 


[368] 
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Atwood  Spankie,   Serjt.  for  the    defendants,  contended,   that    the 

Gbiffih.      plaintiflfs  ought  not  to  recover.    The  bill  is  not  the  same  bill.    It 

[  369  ]  is  no  matter,  whether  an  alteration  of  a  bill  increases  or 
diminishes  the  liability.  If  it  be  made  after  the  bill  is  perfectly 
issued,  it  will  vitiate  it.  In  this  case,  the  party  suing  is  not  the 
party  making  the  alteration.  If  the  bill  had  not  been  altered, 
and  there  had  been  a  count  stating  it  to  be  payable  to  bearer, 
they  must  have  recovered.  There  is  a  misdescription.  The  bill 
is  stated  in  the  declaration  to  have  been  originally  drawn, 
payable  to  Groves,  and  accepted  after  that,  and  delivered  after 
that ;  whereas  the  fact  is  the  reverse.  The  alteration  also  was 
contrary  to  the  Stamp  Act.  In  the  Cruchley  cases,  the  bill  was 
not  inland,  and  did  not  require  any  stamp. 

Wilde,  Serjt.  for  the  plaintiff : 

Cruchley  v.  Clarence  decides  this  case.  The  decision  there  is 
on  the  general  grounds ;  and  no  distinction  is  taken  as  to  the 
counts.  Mr.  Justice  Batley  says,  ''The  issuing  the  bill  in  blank, 
without  the  name  of  the  payee,  was  an  authority  to  a  bond  fide 
holder  to  insert  the  name.'* 

Best,  Ch.  J. : 

I  am  clearly  of  opinion  that  this  was  a  bill  payable  to  order. 
The  case  of  Cruchley  v.  Clarence  has,  in  my  opinion,  answered 
all  the  points,  with  the  exception  of  the  point  on  the  statute ; 
but  I  think  the  principle  of  that  case  applies  itself  to  that  point 
also.  Lord  Ellenbobough  says :  ''  As  the  defendant  has  chosen 
to  send  the  bill  into  the  world  in  this  form,  the  world  ought  not 
to  be  deceived  by  his  acts.  The  defendant,  by  leaving  the  blank, 
undertook  to  be  answerable  for  it  when  filled  up  in  the  shape  of 
a  bill."  And  Mr.  Justice  Batley  says,  that  the  issuing  the  bill 
[  •370  ]  with  a  blank  for  the  payee's  name  was  an  *authority  to  a  bona 
fide  holder  to  insert  the  name.     If  so,  then  the  plaintiff  had  a 

against  the  drawer,  and  the  other  that  a  bond  fide  holder  might  fill  up 

against  the  acceptor  of  a  foreign  bill  the  blank  with  his  own  name.    The 

of  exchange,  which  was  issued  with  first  case  was  tried  in  the   King's 

a  blank  for  the  name  of  the  payee ;  Bench,  and  the  other  in  the  Common 

and  it  was  decided  in  both  cases,  Pleas. 
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similar  authority  in  this  case.     I  think  there  is  no  necessity  for      Atwood 
a  new  stamp,  for  there  is  no  new  contract  made;  it  ii  only  the     gbipfik. 
perfecting  of  the  imperfect  contract.    It  is  similar  in  principle  to 
the  case  of  a  man's  limiting  the  negotiability  of  a  bill,  by  indorse- 
ment to  a  particular  person. 

Verdict  for  the  plaintiff. 


PAGANI  V.  GANDOLFI.f  is^e. 

June  80. 


(2  Car.  &  P.  370—371.) 

If  an  agreement  be  entered  into  for  the  employment  of  a  clerk  for 
four  years  from  the  Ist  of  January,  1823,  at  a  salary  of  400/.  a- year, 
and  the  salary  be  paid  up  to  the  1st  of  January,  1825,  and  in  July,  1825, 
the  clerk  is  dismissed  from  his  employment,  he  may  commence  an  action 
in  Michaelmas  Term,  1825,  though  at  that  time,  according  to  the  agree- 
ment, a  year's  salary  would  not  be  due. 

Thb  declaration  (which  was  of  Michaelmas  Term,  6  Geo.  lY.) 
was  on  an  agreement  between  the  plaintiff  and  defendant  for 
the  employment  of  the  plaintiff  by  the  defendant  as  a  clerk 
for  four  years,  from  the  1st  January,  1828,  at  400Z.  a-year. 
It  appeared,  that  there  were  accounts  between  the  plaintiff  and 
defendant,  on  which,  in  the  month  of  February,  1825,  the 
plaintiff  had  paid  to  the  defendant  a  sum  of  85Z.  as  a  balance 
due  to  him. 

The  plaintiff  was  dismissed  from  his  employment  in  the  month 
of  July,  1825,  for  alleged  misconduct. 

Taddy,  Serjt.  applied  for  a  nonsuit,  and  contended,  that 
as  by  the  agreement,  the  payments  were  to  be  made  from  the  1st 
of  January,  1828  ;  and  the  salary  was  a  yearly  salary ;  and  as  it 
appeared  from  the  accounts  that  the  salary  must  have  been 
received  up  to  the  1st  of  January,  1825,  the  action  being  brought 
in  Michaelmas  Term,  1825,  was  commenced  too  soon,  because  a 
whole  year's  salary  would  not  be  due  till  the  month  of  January, 
1826. 

t  The  principle  of  this  ruling  is  Hochster   v.   De   la    Tour    (1853)    2 

confirmed  by  seyeral  considered  de-  E.  &    B.  678,  22  L.  J.  Q.  B.  455; 

cisions,  such  as  Frost  v.  Knight  1872)  JohnsUxne  v.  Milling  (1886)  16  Q.  B.  D. 

L.  B.  7  Ex.  Ill,   41  L.  J.  Ex.  78 ;  460,  55  L.  J.  Q.  B.  162.— R.  C. 


[  .370  ] 
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Paoani   Best,  Ch.  J. : 

r. 

qandolfi.        But,  it  seems,  you  have  dismissed  the    plaintiff  from  his 
[  -^^i  ]       employment. 

Wighttnan  : 
If  the  dismissal  was  wrongful,  then  he  may  be  entitled  to 
salary ;  but  the  salary  is  not  yet  due. 

Best,  Ch.  J. : 

I  think  he  was  not  bound  to  wait  till  the  end  of  the  year,  if 
you  dismissed  him  previously.  The  jury  may  infer  from  the 
account  put  in,  that  payments  were  made  from  time  to  time :  and 
indeed  his  necessities  would  require  it.  I  am  of  opinion,  that 
there  is  no  foundation  for  the  objection. 

The  defendant  afterwards   had  a  verdicty  upon  the 
ground  tliat  the  dismission  was  proper. 


1826.  MOXEYPENNY  v.  HARTLAND  and  Another. 

JhUj  4. 

(2  Car.  &  P.  378—383.) 

r  878  1 

*-         -^  If  an  engineer  is  employed  by  a  committee  for  erecting  a  bridge  and 

forming  a  road  to  it,  to  make  an  estimate  of  the  expense  of  the  works, 

he  is  bound  to  ascertain  for  himself,  by  experiments,  the  nature  of  the 

soil ;  although  a  person  previously  employed  by  such  committee,  having 

made  the  experiments,  gives  him,  by  their  desire,  information  of  the 

result. 

If  an  engineer,  employed  as  above,  makes  a  low  estimate,  and  thereby 

induces  persons  to  subscribe  for  the  execution  of  the  work,  who  would 

otherwise   have  declined    it;    and  it  turns   out   afterwards    that   the 

estimat-e  ia  incorrect,  either  from  negligence  or  want  of  skill,  and  that 

the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not 

entitled  to  recover  any  thing  for  his  trouble  in  making  the  estimate. 

Issue  to  try  whether  the  plaintiff  was  entitled  to  any  and  what 
sum,  for  work  and  labour  as  an  architect  and  engineer.  The 
defendants  were  restrained  by  an  order  of  the  Vicb-Chancbllor, 
from  setting  up  partnership  as  a  defence.  The  plaintiff  was 
employed  by  the  defendants,  who  were  the  trustees  appointed  by 
the  subscribers  to  the  undertaking,  to  make  an  estimate  of  the 
expense  of  erecting  a  bridge  over  the  Severn,  and  making  a  road 
thereto.  It  appeared  that  a  person  named  Holland  was  employed 
by  the  committee,  previous  to  the  employment  of  the  plaintiff,  to 
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ascertain  by  boring  the  nature  of  the  soil,  and  that  he  informed 
the  plaintiff  of  the  result  of  his  experiments,  and  that  the 
plaintiff  acted  upon  that  information,  in  making  his  estimate,  and 
did  not  make  any  experiments  himself.  Holland  reported  the 
soil  to  be  of  hard  marl  rock.  The  plaintiff  laid  the  foundations  of 
the  bridge,  about  forty  yards  distant  from  the  spot  marked  out  in 
his  plan,  for  the  sake  of  a  more  convenient  turn  into  the  town 
of  Tewkesbury ;  and  it  was  found,  after  the  work  was  begun, 
that  the  soil  at  that  part  being  of  clay,  required  piling  and 
planking,  which  created  an  expense  of  1,400Z.  in  addition  to 
the  sum  mentioned  in  the  estimate.  The  expense  of  making  the 
road  was  estimated  at  1,7002.  but,  in  point  of  fact,  it  cost  S,SOOZ. 
in  addition  to  that  sum.  The  estimates  were  made  in  November, 
1822;  the  work  was  begun  in  June,  1823.  On  the  1st  of 
September,  1828,  the  plaintiff,  for  the  first  time,  examined  the 
foundation,  and  discovered  that,  from  the  nature  of  the  soil  of 
the  river,  piling  and  planking  would  be  required.  In  the  month 
of  February,  1824,  the  plaintiff  was  dismissed  from  his  employ- 
ment, and  Mr.  Telford  engaged  in  his  stead.  The  plaintiff  had 
attended  at  the  House  of  Commons  while  the  bill  was  in  progress ; 
and  several  surveyors  proved  that  the  usual  charge  for  such 
attendance  was  five  guineas  per  day. 

Taddy,  Serjt.  for  the  defendants  : 

Inasmuch  as  the  defendants  relied  on  the  plaintiff's  skill,  as  to 
the  propriety  of  the  situation,  and  the  expense  of  the  work ;  he 
ought  not  to  have  been  satisfied  with  the  information  given  him 
by  Mr.  Holland,  but  should  have  made  experiments  to  ascertain 
the  facts  for  himself.  Though  Holland  might  be  directed  to  give 
the  plaintiff  information,  the  plaintiff  was  not  thereby  released 
by  the  committee  from  the  necessity  of  making  further  inquiries. 
It  was  to  raise  the  amount  mentioned  in  the  estimate,  and  that 
amount  only,  that  the  subscriptions  were  made.  If  the  plaintiff's 
report  was  wanted  in  a  hurry,  he  might  have  made  it,  with  a 
reservation  of  the  particular  point,  as  to  the  nature  of  the  soil. 
He  cited  Moneypenny  v.  Hai-tlandA 

t  1  C.  &  P.  352.  [This  was  a  similar  action  before  Abbott,  Ch.  J.,  in 
which  the  plaintiff  was  nonauited.] 
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MOKET- 
PKNNY 

r. 
Habtlakd. 
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[^A»R* 


Monet- 

PENNY 

r. 

Habtlahd. 


Mr.  Telford  was  examined  on  the  part  of  the  defendants,  and 
stated,  that  it  was  the  duty  of  an  architect  or  engineer  to  examine 
for  himself  into  the  nature  of  the  soil ;  and  that  he  ought  to 
consider  himself  responsible  for  it,  though  another  person  had 
given  him  information  on  the  subject. 

A  road-surveyor  was  also  called,  who  stated,  that  he  bad 
estimated  the  expense  of  making  the  road  from  the  Mythe  to  the 
HoUybush-Hill  (the  road  in  question)  at  the  sum  of  5,1502.,  and 
that  it  could  not  possibly  be  made  for  the  sum  of  1,700Z.,  which 
was  the  amount  of  the  plaintiff's  estimate. 

It  was  also  proved,  that  the  plaintiff  had  put  down  his  name 
for  some  shares  in  the  concern,  in  the  following  form :  '*  George 
Moneypenny,  as  Architect  and  Surveyor  to  the  Bridge  and  Boads, 
500/. ; "  and  it  was  admitted  that  this  sum  had  been  demanded 
in  the  month  of  May,  1824. 

All  the  witnesses,  both  for  the  plaintiff  and  defendant,  agreed 
as  to  the  plaintiff's  due  and  diligent  attendance  at  the  House  of 
Commons. 


Vaughan,  Serjt.  for  the  plaintiff: 
[  *380  ]  If  complaint  be  *made  against  a  party  employed,  the  first 

question  is,  has  the  party  employing  derived  any  benefit  from 
his  services ;  if  so,  he  must  pay  for  them,  and  seek  his  remedy 
by  a  cross  action.  Supposing  an  action  had  been  brought  by  the 
defendants  against  the  plaintiff  for  the  omission  of  the  planking 
and  piling,  what  would  they  have  made  of  it?  He  has  not  been 
guilty  of  negligence  as  to  them.  Holland  says,  that  he  was 
employed  by  the  Committee  before  the  plaintiff  came,  and  made 
all  the  preliminary  arrangements,  and  reported  the  result  several 
times.  It  would  have  been  officious  and  unnecessary  for  the 
plaintiff,  after  that,  to  have  undertaken  the  boring  himself.  An 
estimate  must  be  taken,  to  mean,  that  the  expense  will  be  there 
or  thereabout.  If  it  were  followed  up  by  a  contract,  then  it  might 
be  different.  The  plaintiff  was  relieved  from  the  necessity  of  any 
particular  examination  of  the  soil  by  the  conduct  of  the  trustees 
and  their  confidential  surveyor,  Holland,  who  turned  out  to  be 
mistaken.  The  foundations  were  laid  with  parade  and  ceremony 
either  in  August  or  September,  1828,  and  complaint  was  not  made 
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till  the  month  of  February,  1824.  The  delay  shews  that  the 
objection  was  an  afterthought.  The  plaintiff's  witnesses  say, 
that  there  are  often  contingencies  in  a  work  ;  and  there  is  in  the 
plaintiff's  estimate  an  item  of  2,000Z.  for  contingencies.  They 
have  not  sustained  any  damage  in  consequence  of  the  plaintiff's 
not  having  bored.  With  respect  to  the  subscription,  it  was  done 
to  shew  his  good  opinion  of  the  undertaking. 

Best,  Ch.  J. : 

The  first  question  will  be,  whether  the  plaintiff  is  entitled  to 
any  compensation;  and  if  he  is,  then,  whether  it  will  extend 
beyond  the  5001. ;  for  I  am  clearly  of  opinion  that  he  is  answer- 
able for  the  subscription.  With  respect  to  the  first  question,  the 
cases  appear  to  be  conflicting ;  and  there  is  some  difficulty.  I 
shall  take  the  liberty  of  laying  down  this  rule.  Supposing 
negligence  or  want  of  skill  to  be  sufficiently  made  out,  unless 
^that  negligence  or  want  of  skill  has  been  to  an  extent  that  has 
rendered  the  work  useless  to  the  defendants,  they  must  pay  him, 
and  seek  their  remedy  in  a  cross  action.  For  if  it  were  not  so, 
a  man,  by  a  small  error,  might  deprive  himself  of  his  whole 
remuneration.  It  appears,  that  Mr.  Telford  adopted  a  part  of 
the  plaintiff's  plan ;  and  up  to  that  extent  the  defendants  have 
been  benefited.  I  grant,  that  it  is  not  a  trifling  deviation  from 
an  estimate,  that  is  to  prevent  a  party's  recovering.  But  if  a 
surveyor  delivers  in  an  estimate,  greatly  below  the  sum  at  which 
a  work  can  be  done,  and  thereby  induces  a  private  person  to 
undertake  what  he  would  not  otherwise  do ;  then  I  think  he  is 
not  entitled  to  recover  :  and  this  doctrine  is  precisely  applicable 
to  public  works.  There  are  many  in  this  metropolis  which  would 
never  have  been  undertaken  at  all,  had  it  not  been  for  the  absurd 
estimates  of  surveyors.  I  think,  if  it  was  so  in  the  present  case, 
the  plaintiff  is  not  entitled  to  recover.  And  it  appears  from  the 
case  cited,  that  my  Lord  Chief  Justice  Abbott  was  of  the  same 
opinion.  His  Lordship  says,  "  I  think  it  of  great  importance  to 
the  public,  that  gentlemen  in  the  situation  of  the  plaintiff  should 
know,  that  if  they  make  estimates,  and  do  not  use  all  reasonable 
care  to  make  themselves  informed,  they  are  not  entitled  to  recover 
any  thing."     And  to  this  I  am  disposed  to  add  a  qualification, 

43—2 


MONBT- 
PBNKY 

r, 
Habtlanb. 


[  •S81  ] 


67G 


1826.     N.  P.     2  C.  &  P.  381—882. 


tR.R. 


MONBT- 

PENKY 

r. 

Habtlakd. 


[    882] 


which  is  found  in  my  brother  Batley's  opinion.  His  words  are, 
**  The  plaintiff  claims  as  much  as  his  services  are  worth ;  and  if 
he  led  his  employers  into  a  great  expense  by  his  want  of  care,  his 
services  would  be  worth  nothing."  If  you  think  the  lowness  of 
the  estimate  in  this  case  induced  the  parties  to  undertake  the 
work,  then  you  should  find  your  verdict  for  the  defendants.  It 
is  said  to-day,  that  there  is  a  difference  between  an  estimate  and 
a  contract.  I  do  not  agree  in  that  observation :  between  honest 
men  there  is  no  difference  at  all.  A  man  should  not  estimate  a 
work  at  a  price  at  which  he  would  not  contract  for  it ;  for  if  he 
does,  he  deceives  his  employer.  It  appears,  that  1,400/.  in 
addition  to  the  estimate,  *was  required  for  planking  and  piling, 
and  S,800Z.  in  addition  to  the  1,7002.  for  the  completion  of  the 
road.  Is  a  man  to  tell  me  that  a  thing  can  be  done  for  1,700/. 
which  cannot  be  completed  for  less  than  5,000/.  ?  But  it  is  said, 
there  has  been  no  negligence  here,  because  the  plaintiff  had  been 
informed  by  another  of  the  state  of  the  soil.  In  my  opinion,  he 
should  not  have  trusted  to  such  information.  But  I  do  not  act 
upon  my  own  opinion  alone ;  for  I  find  the  opinion  of  Mr.  Telford 
is  the  same.  But,  it  seems,  the  plaintiff  did  not,  in  fact,  act  upon 
the  information  ;  for  he  built  the  bridge  forty  yards  distant  from 
the  spot  where  he  was  told  the  marl  rock  had  been  found.  How- 
ever great  the  plaintiff's  skill,  it  seems  to  me  impossible  to  say, 
that  he  has  conducted  himself  properly  in  this  case.  With  respect 
to  the  road,  were  not  the  trustees  to  understand,  that  for  the  sum 
mentioned  in  the  estimate  it  was  to  be  done  to  their  satisfaction, 
and  that  of  the  public?  You  will  ask  yourselves  these  two 
questions :  1st,  Is  there  not  great  want  of  skill,  or  great  want 
of  attention  ?  2ndly,  Do  you  think  these  defendants  would  have 
engaged  in  this  scheme  if  they  had  been  truly  informed  upon  the 
subject  ?  If  you  doubt,  incline  against  the  plaintiff.  I  do  not 
think  the  charges  proved  to  be  customary  by  the  surveyors,  who 
have  been  called,  are  at  all  improper,  when  I  consider  the  great 
skill  and  talent  which  these  gentlemen  must  bring  to  bear  upon 
the  questions  submitted  to  their  judgment. 

The  jury  found  for  the  ^ilaintiff,  damages  750/.,  saying 
that  they  held  the  plaintiff  liable  to  pay  his  sub- 
scription  of  500/.,  if  the  subscribers  paid  their 
proportions. 
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In  the  ensuing  Michaelmas  Term,  a  rule  nisi  was  obtained  for      Money- 
reducing  the  damages  to  2501.,  which  was  not  argued,  as  the  r. 

plaintiff  consented  to  take  his  verdict  for  that  sum.  HabtlXnd. 

[  383  ] 


PERCIVAL,   Cleek,   v.  COOKE  and  Others,  i826. 

Executors  of  Maule,   Clerk. 


(2  Car.  &  p.  460—462.) 

Dilapidations.  The  executors  of  a  deceased  incumbent  are  not  bound 
to  put  the  rectory  house  into  a  finisJied  state  of  repair,  but  are  only 
"bound  to  restore  what  is  actually  in  decay,  and  to  make  such  repairs  as 
are  absolutely  necessary  for  the  preservation  of  the  premises.  If  the 
present  incumbent  has  repaired  with  timber  which  grew  on  the  glebe, 
the  executors  of  the  late  incumbent  are  entitled  to  be  allowed  for  the 
value  of  such  timber,  in  the  estimate  of  dilapidations  due  from  them. 

Case  for  dilapidations.    Plea,  general  issue. 

This  action  was  brought  by  the  plaintiff,  as  Rector  of  Horsheath, 
in  the  county  of  Cambridge,  against  the  defendants  as  the  execu- 
tors of  the  late  incumbent,  who  died  on  the  25th  of  January, 
1825.  The  plaintiff  claimed  7841.  for  the  dilapidations  of  the 
rectory-house.  A  witness,  called  for  the  plaintiff,  etated,  that 
considerable  repairs  had  been  made  since  the  incumbency  of  the 
plaintiff ;  but,  on  his  cross-examination,  it  appeared,  that  those 
repairs  had  been  so  made  with  timber  to  the  value  of  60Z.  or  701. 
which  had  been  cut  down  by  the  plaintiff,  but  which  had  been 
growing  on  the  glebe  in  the  time  of  the  late  incumbent. 

Dover  SLud  KeUy  contended^  that  the  defendants  were  entitled 
to  be  allowed  for  this,  because,  if  the  late  incumbent  had  effected 
these  repairs  in  his  lifetime,  he  would  have  been  entitled  to  have 
cut  down  this  timber,  and  have  used  it  in  the  repairs. 

Best,  Ch.  J.  : 

I  am  of  opinion,  that  the  defendants  are  entitled  to  an  allowance 
for  this  timber,  in  the  estimate  of  the  repairs. 

A  surveyor  proved,  that  he  had  examined  the  premises,  and 
that  the  dilapidations  amounted  to  the  sum  of  7841.  On  his 
cross-examination,  he  said,  that  nothing  had  been  pulled  down 


[460] 
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Pkbcival  on  the  premises  that  he  knew  of,  and  that  he  had  made  his 
CooKK.  valuation  on  the  principle,  that  the  premises  *oaght  to  be  put 
[  •461  ]  into  thorough  repair,  fit  for  the  occupation  of  a  gentleman.  He 
further  stated,  that  he  had  included  in  that  sum  the  expense  of 
painting  the  rectory-house  twice  in  oil  on  the  inside,  and  three 
times  on  the  outside;  and  also  the  expense  of  taking  off  and 
renewing  the  old  tiling,  and  old  lead  of  the  roof ;  and  further, 
as  the  windows  were  all  in  bad  condition,  and  old  fashioned,  he 
had  included  the  expense  of  putting  in  new  windows  in  the 
modem  style. 

Best,  Ch.  J. : 

Did  you  make  your  estimate  on  the  principle,  that  the  present 
incumbent  was  to  walk  into  premises  in  a  complete  and  finished 
state  of  repair  ? 

The  witness :  I  did,  my  Lord. 

Best,  Ch.  J. : 

This  is  entirely  wrong.  The  surveyor  has  gone  on  the  principle 
that  the  representatives  of  the  late  incumbent  are  bound  to  da 
every  thing  to  the  premises  which  an  in-coming  tenant  would 
do.  That  is  not  law.  They  are  bound  to  do  no  more  than  ought 
to  be  performed  by  an  out-going  tenant.  On  this  principle  the 
valuation  ought  to  have  been  made.  The  present  estimate  is 
worth  nothing. 

In  answer  to  a  question  by  his  Lordship,  what  would  be  the 
difference  between  valuations  made  on  those  two  principles,  the 
witness  stated  about  SOOl. 

Best,  Ch.  J.  (to  the  plaintiff's  counsel) : 

You  had  better  make  some  arrangement,  otherwise  it  will  be 
my  duty  to  tell  the  jury  that  the  defendants  are  not  bound  to 
pay  that  part  of  the  estimate  which  relates  to  the  putting  of  the 
premises  into  a  finished  state  of  repair.  The  executors  of  a 
deceased  incumbent  are,  in  fact,  bound  to  do  nothing  more 
[  '462  ]      than  to  restore  what  is  actually  in  decay,  and  to  *make  such 
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repairs  as  are  absolutely  necessary  for  the  preservation  of  the     Pbbcival 

V, 

premises.  Cooke. 

Verdict  for  4001.  hy  consent^  being  884Z.  less  than 
the  sum  claimed. 


BACK  V.  STACEY.t  ^^• 

(2  Car.  &  P.  465—466.)  [  465  ] 

To  constitute  an  illegal  obstruction,  by  building,  of  the  plaintifF's 
ancient  lights,  it  is  not  sufficient  that  the  plaintiff  has  less  light  than  he 
had  before ;  but  there  must  be  such  a  privation  of  light  as  will  render 
the  occupation  of  his  house  uncomfortable,  and  prevent  him,  if  in  trade, 
from  carrying  on  his  business  as  beneficially  as  he  had  previously  done. 

This  was  an  issue  directed  by  the  Lord  Chancellor  to  try, 
First,  whether  the  ancient  lights  of  the  plaintiff  in  his  dwelling- 
house  in  the  city  of  Norwich  had  been  illegally  *obstructed  by  a  [  •^SB  ] 
certain  building  of  the  defendant.  And,  Secondly,  if  the  first 
issue  should  be  found  in  the  affirmative,  what  damage  the  plaintiff 
had  sustained  in  respect  of  the  injury. 

A  great  many  witnesses,  including  several  surveyors  of  emi- 
nence, were  examined  on  both  sides  ;  and  it  was  evident,  that  the 
quantity  of  light  previously  enjoyed  by  the  plaintiff,  had  been 
diminished  by  the  building  in  question.  Under  these  circum- 
stances, it  was  contended  for  the  plaintiff,  that  he  was  at  all 
events  entitled  to  a  verdict  on  the  first  issue,  any  obstruction  of 
ancient  lights  being  wrongful  and  illegal. 

Best,  Ch.  J.,  told  the  jury,  who  had  viewed  the  premises,  that 
they  were  to  judge  rather  from  their  own  ocular  observation, 
than  from  the  testimony  of  any  witnesses,  however  respectable, 
of  the  degree  of  diminution  which  the  plaintiff's  ancient  lights 
had  undergone.  It  was  not  sufficient,  to  constitute  an  illegal 
obstruction,  that  the  plaintiff  had,  in  fact,  less  light  than  before  ; 
nor  that  his  warehouse,  the  part  of  his  house  principally  affected, 
could  not  be  used  for  all  the  purposes  to  which  it  might  otherwise 

+  The  ruling  of  Best,  Ch.  J.  in  this  777,  781  (affd.  L.  B.  10  Ch.  283); 

case  has  been  frequently  cited.     See  Ecclesiastical  Commissioners  v.  Kino 

in  particular,  Aynsley  v.  (?/over  (1874)  (1880)  14  Ch.  Div.  213,  220,  49  L.  J. 

L.  R.  18  Eq.  544,  552,  43  L.  J.  Ch.  Ch.  529,  533.— E.  C. 
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Back  have  been  applied.  In  order  to  give  a  right  of  action,  and  sustain 
stacbt.  the  issue,  there  must  be  a  substantial  privation  of  light,  sufficient 
to  render  the  occupation  of  the  house  uncomfortable,  and  to 
prevent  the  plaintijBT  from  carrying  on  his  accustomed  business 
(that  of  a  grocer)  on  the  premises,  as  beneficially  as  he  had 
formerly  done.  His  Lordship  added,  that  it  might  be  difficult  to 
draw  the  line,  but  the  jury  must  distinguish  between  a  partial 
inconvenience  and  a  real  injury  to  the  plaintiflf  in  the  enjoyment 
of  the  premises. 

The  jury  found  for  the  defendant  on  both  issues. 


1826.  COOKE,  Esq.  v.  BANKS  and  Another. 

Dee,  11. 
(2  Car.  &  P.  478—482.) 

[  478  J  Q^  ^^  question  whether  a  place  is  jMTcel  of  a  certain  parish,  old 

entries  made  by  a  churchwarden  in  a  book,  by  which  he  does  not  charge 
himself,  but  in  which  he  merely  makes  statements  relative  to  repairs,  &c. 
done  to  a  chapel  in  the  parish  church,  alleged  to  belong  to  the  place  in 
question,  are  not  evidence. 

Tbebpass  for  taking  the  plaintiff's  goods.  Plea,  general  issue. 
The  defendants  were  parish  officers  of  St.  Andrew,  Holbom ;  and 
the  real  question  to  be  tried  in  this  case  was,  whether  the  Stone 
Buildings  in  Lincoln's  Inn,  were  a  part  of  the  parish  of  St.  Andrew, 
Holbom. 

The  taking  of  the  goods  was  admitted ;  and  among  a  great 
deal  of  other  evidence  to  shew  that  this  part  of  Lincoln's  Inn  was 
a  part  of  this  parish,  and  that  the  inhabitants  of  Lincoln's  Inn 
had  a  chapel  in  St.  Andrew's  Church — the  defendant's  coimsel, 
having  proved  that  a  person  named  Bentley  was  churchwarden  of 
the  parish  in  the  year  1584,  wished  to  read  several  entries  in  a 
book,  produced  from  among  the  parish  books,  written  in  a  hand- 
writing of  Queen  Elizabeth's  reign,  the  title  of  which  was  "  The 
Sacristary  Begister  or  Vestry  book,  containing  the  days,  and 
years,  and  names  of  such  temporal  officers  belonging  to  the 
church  and  parish,  as  yearly  are  to  be  chosen,  by  order,  within 
the  parish  of  St.  Andrew,  in  Holbom,  at  the  vestry ;  as  also 
all  such  rates,  ordinances,  decrees,  statutes,  arbitraments,  and 


VOL.  XXXI.]       1826.     N.  P.     2  C.  &  P.  478—479.  681 


agreements,  as  have  been  had,  made,  and  done,  by  the  parson,  cooke 
churchwardens,  and  assistants,  from  time  to  time,  since  the  bakks. 
year  of  our  Lord  1581,  at  their  several  sittings,  to  the  glory 
of  God,  the  peace  of  the  church,  and  wealth  of  the  parish,  now 
first  collected  and  reduced  into  a  register  or  book  for  good 
order  sake,  and  a  precedent  to  be  followed  and  well  continued 
and  kept  of  his  successors,  by  Thomas  Bentley,  churchwarden, 
A.D.  1584." 

Near  the  end  of  the  book  was  this  title,  ''  Some  monuments  of 
antiquities  worthy  memory,  collected  and  gathered  out  of  sundry 
old  accounts,  had  and  made  by  churchwardens,  night  wardens, 
and  such  like  officers  of  the  parish,  since  the  time  of  King  Henry 
the  Sixth,  by  Thomas  Bentley,  gent,  sometime  an  unprofitable 
member  and  churchwarden  of  the  parish,  in  the  year  of  our 
Lord,  1584." 

Under  this  title  was  the  following  entry,  which  the  defendants'       [  *79  ] 
counsel  proposed  to  read  : 

"  Item,  the  first  three  pews  in  Lincoln's 
liincoin'Binn  luu  Chapel,  Were  made  by  Balian,  carpenter, 

^  *  at  the  assignment  of  Mr.  Heryn,  then  churchwarden, 
and  cost  the  parish  51.  which  eight  pews  cost  in  all  lOZ.  168. 
and  better,  as  appears  in  Mr.  Boper's  accounts." 

Abbott,  Ch.  J.  (having  read  the  entry) : 

This  is  matter  of  history,  and  therefore  is  not  evidence. 

Scarlett,  for  the  defendants : 

I  submit  it  to  your  Lordship  as  matter  of  reputation,  and 
therefore  evidence. 

Abbott,  Ch.  J. : 

General  reputation  may  perhaps  be  evidence,  but  not  a  state- 
ment of  particular  facts. 

Scarlett  : 

1  wish  to  shew  a  reputation  that  Lincoln's  Inn  had  a  chapel 
in  St.  Andrew's,  Holborn. 
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CooKB       Abbott,  Ch.  J. : 

r. 

Bakks.  I  think  that  this  entry  is  not  admissible  as  evidence  of  that 

iact. 

Scarlett  then  proposed  to  read  the  entry  which  was  in  the 
same  book  next  but  one  to  the  preceding.    It  was  as  follows : 
AiithegUM  *'  Mem^^^'  That  this  year  also,  in  the 

SS^Vuo«!S;  month  of  July,  1688,  all  the  glass  windows    ""  ^"" 
broken  with  the  jjj  jj^^  church,  especially  the  windows  in  Lincoln's 

clap  of  gunpow-  '        mt  j 

der  burnt  In       Inn  chapel,  a  little  before  new  glazed  with  many 
steward's  arms  fair  coats  or  scutchcons  of  arms,  emblazoned  at  the 

ooin'i  ton  ohApei  Only  charges  of  Mr.   Steward,  that  married 

i^^dSii^^^  ^^^"  Compion,  of  this  parish,  and  late  deceased, 
broken.  ^^^c  pitifully  shakon,  rent,  and  broken  down,  as 

[  '^so  ]  all  the  houses  round  about  that  part  of  the  *pari8h  almost  were, 
with  the  monstrous  and  ruget  blast  of  the  gunpowder,  that  lately 
was  set  on  fire  and  blew  up  all  the  gunpowder  house,  and  other 
tenements  in  Fetter  Lane,  to  the  destruction  of  many  houses  and 
spoil  of  much  goods  thereabouts,  yea,  and  to  the  death  of  one  or 
two  men." 

Scarlett  : 

We  submit  that  this  entry  is  evidence,  because,  at  this  time, 
Bentley  was  churchwarden  ;  and  as  this  entry  goes  to  admit  that 
the  parish  were  bound  to  repair  the  windows,  it  is  an  admission 
of  a  right  against  themselves. 

Abbott,  Ch.  J. : 
Does  the  writer  of  the  book  charge  himself  by  this  entry  ? 

Scarlett : 
No,  my  Lord. 

Tindal,  8.-G. : 

The  title  in  the  book  under  which  these  entries  are  placed,  is 
"  Some  monuments  of  antiquities  worthy  of  memory,  collected 
by  Thomas  Bentley,  churchwarden,  in  the  year  1584,"  and 
the  running  title  of  that  part  of  the  book  is,  "Memorable 
Antiquities." 

t  Sic. 
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Abbott,  Ch.  J.  (having  read  the  entry) :  C^okb 

r. 

It  is  the  history  of  blowing  up  a  house  in  Fetter  Lane,  by       Banks. 
gunpowder,  and  the  eflfect  it  had  on  the  parish  church. 

Scarlett : 

We  don't  use  it  as  evidence  of  the  fact  of  the  blowing  up  of  the 
house,  but  as  the  reputation  of  the  limits  of  the  parish  ;  and  we 
submit  that  this  entry  would  be  evidence  if  the  question  were 
w^hether  the  churchwardens  were  bound  to  keep  this  window  in 
repair. 

Abbott,  Ch.  J. : 

The  entry  speaks  of  the  glazing  being  done  by  a  particular 
individual.     I  think  it  is  not  evidence. 

The  defendants*  counsel  then  oflfered  an  entry,  in  the  ♦same       [  ♦481  j 
book  next  after  the  entry  above  set  forth.    It  was  as  follows : 

"  Afem^«"»-  That  the  new  door  of  stone 
di^ri^Lin^n!  *^^  waiuscot  in  Lincoha's  Inn  chapel,     ^^ 
^inchapei.         leading  to  the  south  church  yard,  was  made  this 

year  by  consent  of  the  vestry,  for  the  ease  of  the 
parishioners,  gentlemen,  and  others,  lately  placed  in  the  new 
pews,  the  chancel  and  aisles ;  which  alone,  all  charges  received, 
stood  the  parish  in  41.  ds.  lid.  as  appeareth  more  partlarly  in 
the  book  of  accounts." 

**  Mein^^^  That  the  two  pews  wherein 
^^in^SLco^n^  Mrs.  Payne  and  Mrs.  Bartlett  now  are     "  ^"'• 
iM^chapei.  flwt  g^^^  together  with  the  two  wainscot  pews,  where 

Mrs.  Aylworth  and  Mrs.  Gowper  are  placed,  were 
this  year  also  new  added  to  Mr.  Peryn's  pews,  made  in  his  first 
time,  and  now  first  made  for  Mrs.  Aylworth,  at  the  charges  of 
the  parish  for  the  most  part,  save  that  Mr.  Aylworth  gave 
towards  his  wife's  pew  fifty  shillings.  The  charges  of  these  four 
pews,  as  appeareth  by  the  accounts,  was  above  7Z.,  whereofF 
Mr.  Aylworth,  as  I  said,  paid  fifty  shillings  for  his  wife's  pew ; 
so  they  stood  the  parish  but  in  41.  16«." 

Abbott,  Ch.  J. : 
These  entries  profess  to  speak  only  of  particular  facts ;   and 
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Cooke       entries  of  particular  facts  are  not  receivable  unless  the  party 
Banks.       making  them  charges  himself ;  that  is  the  general  rule. 

Scarlett  : 

That,  my  Lord,  is  undoubtedly  the  general  rule.  But  I 
submit,  that  this  is  in  the  nature  of  a  public  book ;  and  if  the 
question  was,  whether  a  particular  part  of  the  parish  had  a  right 
to  a  certain  pew  in  the  church,  would  not  an  entry,  stating  that 
the  parish  had  repaired  it,  be  evidence  against  the  parish. 

t  482  ]       Abbott,  Ch.  J. : 

This  entry  does  not  go  near  that.  If  you  feel  confident  that  it 
ought  to  be  received,  I  will  receive  it,  but  my  present  opinion  is 
that  it  is  inadmissible. 

The  defendants'  counsel  then  withdrew  the  book. 

Verdict  for  the  defendants. 

Tindal,  S.-6.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 


1826.  REX  V.  CROSS. 

^^^'  (2  Car.  &  P.  483-484.) 

[  *^^  ]  If  a  party  set  up  a  noxious  trade,  remote  from  habitations  and  public 

roads,  and  after  tliat  new  houses  are  built,  and  new  roads  constructed 
near  it,  the  party  may  continue  his  trade,  although  it  be  a  nuisance  to 
persons  inhabiting  the  houses  or  passing  along  those  roads. 

Indictment  for  a  nuisance  in  keeping  a  house  for  slaughtering 

horses,  at  a  place  called  Belle  Isle,  in  the  parish  of  St.  Mary, 

[  '484  ]       Islington.    There  were  also  counts  *framed  on  a  private  Act  of 

Parliament,  59  Geo.  III.  c.  89,  s.  88,  on  which  no  question  was 

raised.    Plea,  not  guilty. 

It  was  proved  that  very  offensive  smells  proceeded  from  the 
defendant's  slaughtering  house,  to  the  annoyance  of  those  who 
lived  near  it,  and  also  of  persons  who  passed  along  a  turnpike 
road,  leading  from  Battle  Bridge  to  HoUoway. 

The  defendant  put  in  a  certificate  and  license,  under  the 
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statute  (then  in  force)  26  Geo.  III.  c.  71,  s.  1,  authorising  him         Rex 
to  keep  a  house  for  the  slaughtering  of  horses.  Cross. 

Abbott,  Ch.  J. : 

This  certificate  is  no  defence;  and  even  if  it  were  a  license 
from  all  the  magistrates  in  the  county  to  the  defendant  to 
slaughter  horses  in  this  very  place,  it  would  not  entitle  the 
defendant  to  continue  the  business  there,  one  hour  after  it 
becomes  a  public  nuisance  to  the  neighbourhood.  If  a  certain 
noxious  trade  is  already  established  in  a  place  remote  from 
habitations  and  public  roads,  and  persons  afterwards  come  and 
build  houses  within  the  reach  of  its  noxious  effects;  or  if  a 
public  road  be  made  so  near  to  it  that  the  carrying  on  of  the 
trade  becomes  a  nuisance  to  the  persons  using  the*  road;  in 
those  cases  the  party  would  be  entitled  to  continue  his  trade, 
because  his  trade  was  legal  before  the  erection  of  the  houses  in 
the  one  case,  and  the  making  of  the  road  in  the  other.! 

Verdict — Guilty. 
REX  V.  NEIL.  1826. 

(2  Car.  &  P.  485.)  I>^^. 

To  support  an  indictment  for  a  nuisance,  it  is  not  necessary  that  the         L  *^^  i 
smells  produced  by  it  should  be  injurious  to  health :  it  is  sufficient  if 
they  be  offensive  to  the  senses. 

Indictment  for  a  nuisance,  in  carrying  on  the  trade  of  a 
varnish  maker,  at  Belle  Isle,  in  the  parish  of  St.  Mary,  Islington. 
This  indictment  also  contained  counts  framed  on  the  private  Act 
of  Parliament,  59  Geo.  III.  c.  89,  s.  88,  on  which  no  question 
was  raised. 

For  the  prosecution  it  was  proved  that  oflFensive  smells 
proceeded  from  the  defendant's  manufactory,  to  the  annoyance 
of  persons  passing  along  a  road  leading  from  Battle  Bridge  to 
Highgate. 

The  defence  put  in  proof  was  that  the  smells  that  proceeded 
from  the  defendant's  manufactory,  were  not  injurious  to  health  ; 

t  But  the  doctrine  that  one  who  disallowed:  Tipping  v.  St.  Helenas 
*'  comes  to  the  nuisance "  has  no  Smeltiiig  Co.  (1865)  L.  R.  1  Ch.  60. 
civil  remedy   has  long  since    been      — F.  P. 
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Rex  and,  secondly,  that  at  Belle  Isle,  and  in  the  immediate  neighbour- 
Keiu  hood  of  the  defendant's  manufactory,  there  were  several  houses 
for  shiughtering  horses,  a  brewery,  a  gas  manufactory,  a  melter 
of  kitchen  stuff,  and  a  blood  boiler;  and  that  although  the 
accumulation  of  all  the  smells  was  offensive,  yet  that  the 
defendant's  alone  would  not  have  been  so,  and  therefore  was 
no  nuisance. 

Abbott,  Ch.  J. : 

It  is  not  necessary  that  a  public  nuisance  should  be  injurious 
to  health ;  if  there  be  smells  offensive  to  the  senses,  that  is 
enough,  as  the  neighbourhood  has  a  right  to  fresh  and  pure  air. 
It  has  been  proved  that  a  number  of  other  offensive  trades  are 
carried  on  near  this  place,  knackers,  melters  of  kitchen  stuff,  &c. 
but  the  presence  of  other  nuisances,  will  not  justify  any  one  of 
them;  or  the  more  nuisances  there  were,  the  more  fixed  they 
would  be ;  however,  one  is  not  the  less  subject  to  prosecution 
because  others  are  culpable.  The  only  question  therefore  is  this 
— Is  the  business  as  carried  on  by  the  defendant  productive  of 
smells  offensive  to  persons  passing  along  the  public  highway  ? 

Verdict — Guilty. 

i82«.  REX  V.  WATTS. 

(2  Car.  &  P.  48^—488.) 

J_  486  J  If  by  a  private  Act  of  Parliament,  all  houses  for  the  slaughtering  of 

horses  within  one  thousand  yards  of  a  certain  workhouse,  are  to  be 
deemed  public  nuisances  and  removed;  but  if  they  existed  before  the 
Act,  the  owners  are  to  receive  a  compensation :  Held,  that  if  an  indict- 
ment be  framed  at  common  law  with  counts  on  that  Act,  the  defendant 
may  be  convicted  if  he  so  canied  on  the  trade  as  to  make  it  a  public 
nuisance^  and  that  he  is  not  then  entitled  to  any  compensation. 

Indictment  for  a  nuisance  in  using  a  certain  house  for  slaugh- 
tering of  horses.  The  first  five  counts  were  framed  on  a  private 
Act  of  Parliament,  69  Geo.  III.  c.  89,  s.  88,  for  keeping  a 
slaughter  house  for  the  killing  of  horses,  within  one  thousand 
yards  of  St.  Pancras  Workhouse ;  the  sixth  and  seventh  counts 
were  for  a  nuisance  at  common  law.     Plea,  not  guilty. 

It  was  proved  that  the  defendant  kept  a  slaughter  house  for 
the  killing  of  horses,  within  eight  hundred  and  forty-four  yards 
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of  St.  Pancras  Workhouse,  and  it  was  also  proved  that  smells         Hex 
proceeded  from  it,  which  were  a  great  nuisance  to  persons  passing       watts. 
along  the  adjoining  highway. 


Holt,  for  the  defendant : 

I  submit  that  the  defendant  ought  not  to  be  convicted,  because 
by  the  private  Act  of  Parliament,  46  Geo.  III.  c.  99,  s.  66,+  it  is 
enacted,  that  if  any  person  should  keep  a  slaughter  house  *for 
the  slaughtering  of  horses,  within  one  thousand  yards  of  the 


t  By  the  private  Act  of  Parliament, 
45  Geo.  m.  c.  99,  s.  56,  after  reciting 
that  ''whereas  it  is  of  g^reat  conse- 
quence not  only  to  the  preserving  of 
the  health  of  the  poor,  who  may  be 
assembled  in  the  said  workhouse,  [of 
the  parish  of  St.  Pancras,]  but  to  the 
preventing  of  the  spreading  of  con- 
tagious disorders,  that  no  infectious, 
or  noxious,  or  unwholesome  trade  or 
business  should  be  carried  on  near  to 
said  workhouse;  it  is  enacted  *that 
if  any  person  or  persons  shall  keep  or 
employ  any  house  or  place  for  the 
purpose  of  slaughtering  or  killing  any 
horse,  mare,  or  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  or  other  cattle,  which 
shall  not  be  killed  for  butchers*  meat, 
or  of  boiling  or  preparing  varnish,  or 
oil,  or  of  carrying  on  any  other  intec- 
tious,  noxious,  or  unwholesome  busi- 
ness, within  the  distance  of  one 
thousand  yards  from  the  workhouse, 
to  be  erected  by  virtue  of  this  Act, 
overy  such  house,  or  place,  kept  for 
isuch  purpose,  shall  be  deemed  and 
taken  to  be  a  common  and  public 
nuiaanoe,  and  shall  and  may  be  re- 
moved, taken  down  or  abated,  accord- 
ing to  law,  with  respect  to  nuisances ; 
and  in  case  any  person  or  persons, 
who  before  the  passing  of  this  Act 
shall  have  erected,  kept,  used,  and 
€mploye<l  any  house  or  place  for  any 
of  the  purposes  aforesaid,  shall  think 
himself,  herself,  or  themselves  ag- 
^eved  by  the  removing  or  taking 


down  of  such  house,  or  the  abate- 
ment of  such  nuisance  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for 
the  said  directors,  and  they  are  here- 
by required,  on  application  to  be 
made  to  them  at  one  of  their  meet- 
ings, by  the  party  or  parties  con- 
sidering himself,  herself,  or  them- 
selves aggrieved  as  aforesaid,  to  make 
such  compensation  *to  such  party  or 
parties  for  the  damage  by  him,  her,  or 
them  sustained  as  above  mentioned, 
as  to  the  said  directors  shall  seem 
reasonable ;  and  in  case  such  party  or 
parties,  and  the  said  directors  cannot 
agree  as  to  the  amount  of  any  such 
compensation,  then  and  in  every  such 
case,  such  compensation  shall  be  as- 
certained and  settled  by  a  jury,  to 
proceed  in  like  manner  as  herein- 
before directed  with  regard  to  making 
satisfaction  and  compensation  to 
tenants  for  years,  of  any  ground  or 
buildings,  required  for  the  purpose  of 
this  Act ;  and  for  the  purpose  of  con- 
vening such  jury,  it  shall  and  may 
be  lawftd,  to  and  for  the  said  direc- 
tors, to  adopt  the  same  form,  and  to 
use  the  same  powers  and  authorities 
as  they  are  hereinbefore  in  that  respect 
authorised  and  empowered  to  adopt 
and  use ;  and  the  money  requisite  for 
such  satisfaction  and  compensation 
shall  be  paid  out  of  the  monies  to  be 
raised,  levied,  and  collected  in  execu- 
tion of  this  Act.  or  which  shall  come 
to  the  hands  of  the  said  directors,  or 
their  treasurer  by  virtue  thereof.' " 


[  '487  ] 


[  '487,  n  ] 
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Bez  workhouse,  such  house  should  be  deemed  a  nuisance,  and  be 
Watts.  removed  according  to  law :  but  that  section  further  enacts,  that 
if  any  person  had  kept  any  such  place  for  such  purposes,  before 
the  passing  of  that  Act,  and  should  be  aggrieved  by  the  removal 
of  it,  he  should  be  entitled  to  a  compensation,  to  be  estimated  in 
the  manner  there  pointed  out.  Now,  the  defendant  carried  on  the 
business  before  the  passing  of  that  Act.  It  is  true  that  the  88th 
section  of  the  private  Act  59  Geo.  III.  c.  89,+  does  not  speak  of 
any  compensation ;  but  it  will  be  seen  that  that  section  applies 
only  to  persons  who  ''  shall  keep  or  use  any  house  or  place  for 
the  slaughtering  or  killing  any  horse,  &c."  which  clearly  relates 
[  *488  ]  *to  persons  who  shall  begin  to  keep  such  houses  after  the  passing 
of  this  latter  statute.  The  former  statute,  45  Geo.  III.,  is  indeed 
now  repealed  by  the  stat.  59  Geo.  III. ;  but  I  submit  that  that 
earlier  statute  would  still  apply  to  all  cases  which  occurred  before 
the  passing  of  the  stat.  59  Geo.  III.,  which  repealed  it. 

Abbott,  Ch.  J. : 

If  the  defendant's  slaughtering  house  was  so  conducted  as  to  be 

a  public  nuisance  at  common  law,  the  parish  might  at  any  time 

h  ive  caused  it  to  be  removed,  and  I  am  clearly  of  opinion  that  in 

this  case  it  was  so  conducted  as  to  be  a  nuisance  at  common  law, 

and  that  the  defendant  would  not  have  been,  and  is  not,  entitled 

to  any  compensation. 

Verdict — Ghdlty. 

I  The  private  Act  of  Parliaincnt  cattle,  which  shall  not  be  killed  for 

59    Geo.   III.    c.   39,   s.   88,   which  butchers*  meat,  or  of  boiling  or  pre- 

repeals    the    former    statute,    after  paring  varnish,  or  oil,  or  of  carrying 

reciting,  that  "  whereas  it  is  of  great  on  any  other  infectious,  noxious,  or 

consequence  not  only  to  the  preserv-  unwholesome    business,   within    the 

ing  of  the  health  of  the  poor  who  may  distance  of  one  thousand  yards  from 

be  assembled  in  the  said  workhouse,  the  workhouse,  every  such  house  and 

but  to  the  preventing  of  the  spreading  place,  kept  for  such  purpose,  shall  be 

of  contagious  disorders,  that  no  in-  deemed  and  taken  to  be  a  common 

fectious,  noxious,   or    unwholesome  and  public  nuisance,  and  shall  and 

trade  or  business  should  be  carried  may  be  removed,   taken  down,   or 

on  near  to  the  said  workhouse,  enacts  abated,  and  the  person  or  persons 

*  that  if  any  person  or  persons  shall  who  shall  keep,  use,  or  employ  the 

keep,  use  or  employ  any  house  or  place  same  may  be  proceeded  against  by 

for  the  purpose  of  slaughtering  or  indictment  or  otherwise,  according  to 

killing  any  horse,  ass,  mule,  bull,  ox,  law,  with  respect  to  nuisances.' " 
cow,  heifer,  calf,  sheep,  hog,  or  other 
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FAEQUHAE  and   Others  v.  SOTJTHEY  and   Others.        1826. 

(2  Car.  &  P.  497—500 ;  S.  C.  Moody  &  Malkin.  14.)  -D«NJi6. 

An  acceptor  of  a  bill  is  not  discharged  by  the  bill  not  being  presented         L  ^^'  J 
for  payment  for  three  or  four  years  after  it  becomes  due.    He  is  only 
discharged  by  pajrment  of  the  bill,  or  by  a  distinct  and  direct  agreement 
by  the  holder  to  discharge  him.f 

Assumpsit  by  the  plaintiffs  as  indorsees  of  two  bills  of  exchange, 
drawn  by  a  person  named  Leader,  and  accepted  by  the  defendants. 
The  bills  were  each  for  500/. :  one  of  them  was  dated  June  8rd, 
1822,  and  payable  three  ^months  after  date ;  the  other  was  dated       [  *^^^  1 
June  16th,  1828,  and  payable  at  four  months  after  date. 

It  appeared  that  Leader,  the  drawer  of  the  bills,  and  the 
defendants  had  both  kept  accounts  at  the  house  of  Messrs. 
Marsh  &  Co.  as  their  bankers,  up  to  the  time  when  that  house 
stopped  payment,  in  the  year  1824,  when  the  defendants  and 
Leader  each  opened  an  account  with  the  plaintiffs.  Leader 
generally  owed  the  plaintiffs  money,  as  they  discounted  bills  for 
him,  but  sometimes  his  cash  balance  was  as  large  as  1,000L ; 
Leader  paid  these  bills  to  the  plaintiffs,  who  placed  the  amount 
to  his  credit,  and  charged  him  interest ;  but  they  did  not  call  on 
the  defendants,  as  acceptors,  to  pay  them,  till  the  month  of  May, 
1826. 

The  defence  was  that  these  were  accommodation  bills,  and 
that  the  plaintiffs  had  discharged  the  acceptor  by  taking  interest 
from  the  drawer,  and  by  letting  so  long  a  time  elapse  before 
they  called  on  the  defendants ;  and  the  case  of  Ellis  v.  Galindo,l 
was  relied  on. 

The  witness  who  was  called  to  prove  that  they  were  accom- 
modation bills,  stated  that  there  were  dealings  in  trade  between 
Leader  and  the  defendants ;  and  that  sometimes  they  drew  on 
him,  and  he  accepted  for  their  convenience,  and  sometimes  they 
did  so  for  his. 

F.  Pollock,  in  reply,  contended  on  the  authority  of  the  *cases       [  ••*99  ] 
of  Dingwall  v.  Diuister,^  and  Atwood  v.  Croivdi€,]\  that  neither 

t  See  Bills  of  Exchange  Act,  1682,  §  Doug.  23d  a. 

86.  59,  62.— R.  C.  II  1  Stark.  483. 

}  Dong.  250  a. 
R.R. — ^VOL.  XXXI.  44 


690  1826.     N.  P.     2  C.  &  P.  499—500.  .r.r. 

Fabquhab    lapse  of  time,  nor  receiving  interest  from   the  drawer,   would 

SouTHST.     discharge  an  acceptor;  and  that  nothing  short  of  an  express 

agreement  that  the  defendants  should  be  discharged  from  liability 

on  the  bills,   would  avail  the  defendants  as  a  defence  to  the 

present  action. 

LiTTLBDALE,  J.  : 

I  think  that  these  must  be  taken  to  be  accommodation  bills ; 
but  that  there  was  cross  paper  passing  between  the  defendants 
and  Leader.  These  bills,  it  appears,  get  into  the  hands  of  the 
plaintiffs,  who  are  bankers,  and  are  discounted  by  them  for 
Leader.  Now  these  bills,  though  given  for  his  accommodation, 
are  binding  on  the  acceptors ;  and  unless  there  be  something  to 
discharge  the  acceptor,  he  is  liable.  The  liability  of  an  acceptor 
is  different  from  that  of  a  drawer  or  indorser.  The  acceptor  is 
liable  at  all  events,  and  is  not  discharged  unless  the  bill  be  paid, 
or  there  be  an  express  agreement  to  discharge  him,  or  a  distinct 
I  *500  ]  renunciation  of  his  liability.  The  defendants  "^put  the  case  on 
two  grounds :  First,  that  the  plaintiffs  took  interest  on  the  bills 
from  Leader.  This  is  used  to  shew  that  they  had  discharged 
the  acceptor ;  and,  secondly,  that  there  was  no  claim  on  the 
defendants  till  May  last ;  and  from  this  you  (the  jury)  are  asked 
to  infer  that  there  was  an  agreement  to  discharge  the  defendants. 
I  think  that  the  charging  interest  by  a  man's  own  banker,  who 
had  advanced  money  on  securities  sent  to  him  to  be  discounted, 
proves  little  as  between  indorsee  and  acceptor  on  the  question 
whether  the  indorsee  meant  to  discharge  the  acceptor ;  and  as 
to  the  second  point,  that  the  plaintiffs  did  not  present  the  bills 
to  the  defendants  till  May  last,  it  is  not  at  all  required  that  they 
should  do  so :  however,  from  this  you  are  asked  to  infer  an 
agreement  by  the  plaintiffs  to  discharge  the  defendants.  But 
why  should  they  discharge  the  defendants  ?  They  had  no  sort 
of  inducement  to  do  so ;  and  unless  you  (the  jury)  think  that 
there  was  a  direct  agreement  by  the  plaintiffs  to  discharge  the 
defendants,  the  plaintiffs  are  entitled  to  recover. 

Verdict  f 07'  the  plaintiffs.     Damages ^  1,0(M)Z. 
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MAINWAEING  v.  LESLIE.!  i826. 

(2  Car.  &  P.  507—508 ;  S.  C.  Moody  &  Malkin,  18.)  -D^O. 

If  a  tradesman  bring  an  action  against  a  husband  for  goods  furnished         [  ^^^  ] 
to  his  wife,  while  she  was  living  apart  from  her  husband,  it  is  for  him, 
the  tradesman,  to  shew  that  her  so  living  proceeded  from  some  cause 
which  would  justify  it. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  was  a  linen  draper,  and  the  demand  was  for 
articles  bought  by  the  defendant's  wife  at  the  shop  of  the  plaintiff. 
It  appeared  that  the  wife  at  the  time  was  not  living  with  the 
husband,  but  residing  in  lodgings  in  Panton  Street,  in  the  Hay- 
market  ;  and  the  woman,  at  whose  house  she  lodged,  proved  that 
several  times,  both  before  and  after  the  delivery  of  the  goods  in 
question,  she  and  the  witness  went  together  to  the  defendant's 
house,  where  the  wife  saw  him,  and  staid  there  sometimes  as 
long  as  half  an  hour. 

Scarlett,  for  the  defendant,  submitted  that  the  plaintiff  must 
be  nonsuited  upon  this  evidence. 

Abbott,  Ch.  J.,  assented. 

Broxigham  for  the  plaintiff : 

Is  it  not  for  them  to  shew  that  the  wife  was  improperly  absent 
from  her  husband's  house?  She  is  proved  to  have  gone  there 
several  times,  both  before  and  after  the  purchase  of  these  goods. 

Abbott,  Ch.  J. :  [  508  ] 

It  does  not  appear  for  what  purpose  she  went  on  the  occasions 
mentioned.  If  you  furnish  goods  to  a  married  woman,  when  she 
is  not  living  with  her  husband,  it  is  for  you  to  shew  that  she 
was  absent  from  some  cause  which  would  justify  her  absence. 
She  might,  for  aught  we  can  tell,  have  gone  away  of  her  own 
accord. 

Brougham  then  called  back  the  witness  who  had  proved  the 
occasional  visits ;  and  she  said,  upon  further  examination,  that 

t  As  to  the  general  principle,  see  Dehenham  v.  Mellon  (H.  L.  1880)  6  App.  Cos. 
24.— K.  C. 

44 — 2 
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[b.r. 


BiAIN- 

WABINQ 

r. 
Leslie. 


the  wife  once,  daring  the  time  in  which  the  goods  were  famished, 
left  her  lodgings  at  the  witness's  hoase,  and  resided  for  some 
time  at  the  hoase  of  her  hasband,  bat  afterwards  retamed  again 
to  the  house  of  the  witness. 


Abbott,  Ch.  J. : 

Upon  this  evidence  I  think  it  stands  worse  for  yoa  than  it  did 
before. 

Brougham : 

I  sabmit  that  this  evidence  shews,  that  the  pablic  woald  be 
justified  in  concluding  that  she  was  living  apart  from  her 
husband  with  his  consent. 

Abbott,  Ch.  J. : 

I  think  it  is  perfectly  clear  that  she  was  living  apart  from  her 

husband  against  his  consent,  and  therefore  that  the  plaintiff  is 

not  entitled  to  recover.    If  a  contrary  doctrine  were  to  be  holden, 

many  a  man  might  be  ruined. 

Nons^uit. 


1827. 
JaH.  11. 

[520] 


BUETON  V.  PAYNE  and  Another. 

(2  Car.  &  P.  520.) 

If  a  cheque,  drawn  by  one  of  the  parties  in  a  cause,  be  proved  to  be 
in  the  hands  of  the  banker  of  that  party,  (having  been  paid),  the 
opposite  party  need  not,  if  he  wishes  to  have  it  put  in  evidence,  call  the 
banker's  clerk  to  produce  it,  but  may  call  for  it  under  a  notice  to 
produce. 

Assumpsit.    The  question  in  dispute  in  the  cause  was  as  to  the 
partnership  of  the  defendants. 

To  shew  a  joint  payment  by  them,  Gurney,  for  the  plaintiff, 
called  for  the  production  of  a  cheque,  which  a  witness  stated  was 
in  the  hands  of  the  defendant's  bankers. 


Scarletty  for  one  of  the  defendants,  objected,  that  the  plain- 
tiff's counsel  ought  to  call  the  banker's  clerk  to  produce  it. 
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Batlby,  J. :  Burton 

r. 

The  bankers  are  your  agents.    You  would  have  a  right  to  go       Paykb. 
to  the  bankers  and  demand  the  cheque  of  them. 


PROCTOR  V.  JONES.  i^^e. 

Dee.  11. 
(2  Car.  &  P.  532—535.) 


The  marking,  by  the  vendor,  of  casks  of  wine  lying  in  the  docks  with 
the  initials  of  the  purchaser,  at  his  request,  and  in  his  presence,  the 
terms  of  payment  not  having  been  settled  at  the  time,  and  consequently 
the  contract  not  being  complete,  is  not  an  actual  receipt  within  the 
Statute  of  Frauds. 

Assumpsit  to  recover  the  price  of  a  quantity  of  wine.  The 
plaintiff's  clerk  proved  that  he  went  with  the  plaintiff  and 
defendant  to  the  London  Docks,  for  the  purpose  of  the  defendant's 
tasting  some  wine  of  the  plaintiff's.  After  several  sorts  had  been 
tasted,  and  the  prices  mentioned,  the  defendant  agreed  to  take 
two  casks  of  Port,  and  directed  the  witness  to  mark  them  with  the 
initials  of  his  name,  that  no  mistake  might  occur.  On  being 
asked  his  initials  by  the  plaintiff,  he  said  they  were  T.  J. ;  and  T.  J. 
was  then  marked  on  the  casks  by  the  witness  in  the  defendant's 
presence  :  a  third  was  afterwards  marked  in  the  same  way.  The 
plaintiff  then  left;  and  the  witness  and  the  defendant  went 
towards  another  warehouse  to  see  some  Cape  wine ;  and  while 
they  were  going,  the  defendant  said,  that  he  had  laid  out  a  good 
deal  of  money  in  gin,  and  should  want  some  time  for  the  wine. 
The  witness  told  him  he  might  have  two  months,  and  he  said  that 
would  do  very  well.  The  defendant  then  said  that  he  had  several 
cases  in  the  Court  of  Bequests,  and  he  must  go  there,  or  he  should 
be  nonsuited,  but  added,  that  the  witness  knew  what  would  suit 
him  ;  and  he  left  it  to  him  to  select  for  him  both  with  regard  to 
the  quality  and  price. 

For  the  plaintiff,  the  case  of  Anderson  v.  ScoU\  was  cited. 

t  1  Camp.  235,  lu    That  case  was  marking  of  the  plaintiff's  initials  on 

special  assumpsit  for  the  non-delivery  the  casks  by  the  defendant's  agent, 

of  wines ;  and  Lord  Ellenbo&ouoh  in  the  presence  of  all  the  parties, 

held,  that  the  cutting  off  the  pegs  by  amounted  to  a  delivery  mider  the 

which  the  wine  was  tasted,  and  the  Statute  of  Frauds. 


[  582] 
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Pkoctob  Wilde f  Serjt.  for  the  defendant : 

r. 

Jones.  An  act  done  by  the  vendor,  is  not  an  act  which  will  bind  the 

[  533  ]  purchaser  under  the  Statute  of  Frauds.  There  was  no  contract 
at  the  time  of  marking ;  the  contract  was  made  afterwards  : 
marking  is  not  sufficient.  Anderson  v.  Scott  has  been  considered 
a  very  strong  case.  The  words  of  the  statute!  are,  that  "*  no 
contract  for  the  sale  of  any  goods,  wares,  and  merchandizes,  for 
the  price  of  IQl.  sterling,  or  upwards,  shall  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain,  &c." 
It  does  not  appear  in  what  condition  the  wines  were  at  the  Docks, 
to  what  order  they  were  deliverable,  or  to  what  liens  they  were 
subject.  What  occurred  cannot  be  said  to  be  equivalent  to  an 
actual  receipt,  when  it  does  not  appear  that  the  purchaser  had 
any  control  over  the  wine. 

Hutchinaoji,  on  the  same  side,  referred  to  the  cases  of 
Farebrother  v.  Svmno7i8,l  Baldey  and  another  v.  Parker,^  and 
Thomson  v.  Maceroni.[\ 

[  6S4  ]  Vattghany  Serjt.,  in  reply,  contended,  that  the  proposition  was 

a  monstrous  one,  which  was  sought  to  be  maintained  on  the  part 
of  the  defendant.     He  cited  Elmore  v.  Stone S 

Best,  Ch.  J. : 

That  case  has  been  overruled.! f 

VatufhaUf  Serjt. : 

Could  the  plaintiff  have  had  a  right,  if  he  had  heard  of  the 
insolvency  of  the  vendee,  to  say  there  was  no  delivery  ?  There 
was  a  symbolical  delivery. 

Manning f  on  the  same  side : 

The  case  of  Baldey  v.  Parker  is  distinguishable  from  this^ 
because  there  the  goods  were  capable  of  delivery ;  but  here  they 

t  29  Car.  11.  c.  3,  8.  17.     See  now  ||  3  B.  &  C.  1. 

Sale  of  Goods  Act,  1893,  b.  4.  f  10  B.  R.  578  (1  Taunt.  458). 

t  24  B.  R.  399  (5  B.  &  Aid.  333).  ft  But  see  note,  10  B.  B.  578.— 

§  26  B.  B.  260  (2  B.  &  C.  37).  B.  C. 
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were  not,  partly  on  account  of  their  bulk,  and  partly  on  account      Puoctob 
of  the  necessity  of  previously  paying  the  duty.  Jones. 

Best,  Ch.  J. : 

The  Statute  of  Frauds  and  the  Statute  of  Limitations  were 
both  so  much  objected  to  at  the  time  when  they  were  passed, 
that  the  Judges  appeared  anxious  to  get  them  off  the  statute- 
book  ;  but  in  later  times  they  have  become  desirous  to  give  them 
their  full  effect.  I  think  the  Statute  of  Frauds  is  a  good  and 
wholesome  statute.  In  other  countries,  contracts  are  made  in 
writing.  If  my  Lord  Ellenborough's  opinion  in  the  case  of 
Scott  V.  Anderson  was  an  opinion  upon  a  matter  of  common  law, 
I  should  act  upon  it ;  but  it  is  on  the  construction  of  a  statute ; 
and  the  words  of  the  statute  are  against  it.  It  is  the  intention  of 
the  statute,  that  there  should  be  as  complete  a  delivery  as  can  be 
according  to  the  nature  of  the  article.  It  cannot  be  said  in  the 
present  case,  that  the  defendant  actually  received  the  goods. 
Could  the  vendee  *maintain  trover  if  the  goods  were  not  delivered?  [  '^as  ] 
Certainly  he  could  not,  for  the  seller  would  have  a  lien  on  them 
for  the  price,  as  there  was  no  stipulation  as  to  payment  at  a 
future  time.  But  not  only  was  there  no  delivery,  but  there  was 
no  complete  contract  at  the  time  of  the  marking ;  for  at  that  time 
the  time  of  payment  was  not  agreed  upon  ;  but  it  was  settled  in 
a  conversation  afterwards.  If  there  was  no  complete  contract  at 
the  time  of  the  marking,  then  the  marking  cannot  be  an  acceptance 
under  the  statute.  If  the  plaintiff  had  made  a  transfer  in  the 
Dock  books,  that  would,  in  my  opinion,  have  been  a  symbolical 
delivery.    I  think,  looking  to  the  words  of  the  statute,  that  I  am 

bound  to  call  the  plaintiff. 

Nonsuit. 


HEWLETT  AND  OxHERa,   ExEcrroRs  and  Executrix         ^®27. 

Mar,  9. 

OF   JUDKIN   V.   LAYCOCK  and  Another.  — 


(2  Car.  &  P.  574—576.) 

When  a  cause  is  referred  to  arbitration,  the  mode  of  conducting  it 
must  be  left  to  the  arbitrators;  and  if  they,  after  the  first  or  second 
meeting,  exclude  both  the  parties  and  their  attomies,  and  examine 
witnesses  privately,  at  their  (the  witnesses*)  houses,  it  seems  that  such 


[574] 
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Hewlett  conduct  is  no  good  ground  of  objection,  provided  it  does  not  proc^eed 

r,  from  corrupt  motives.    At    all   events,   if    either  party  would    take 

Laycock.  advantage  of  it,  he  must  give  notice  at  the  time  that  he  intends  to  rely 

on  it  as  an  objection;  and  if  he  lie  by  and  suffers  other  meetings  to 
take  place,  and  when  the  arbitrators  are  ready  to  make  their  award, 
revokes  his  submission,  he  is  liable  in  an  action  to  the  other  party,  who 
was  desii*ous  of  having  the  benefit  of  the  award. 

The  declaration  stated,  that  by  an  order  of  Mr.  Justice  Bayley, 
[  '575  ]  of  the  10th  of  March,  1824,  a  cause  between  the  *plaintiffB  and 
defendants,  together  with  all  matters  in  difference,  was  referred 
to  the  arbitration  of  three  persons,  one  of  them  to  act  as  umpire ; 
and  that  the  defendants,  when  the  said  umpire  was  about  to 
make  his  award,  revoked  their  submission, -f  whereby  the  umpire 
was  prevented  from  making  an  award,  and  the  plaintiffs  lost  the 
benefit  which  they  would  have  derived  from  the  reference. 

It  appeared  that  the  arbitrators,  after  the  first  or  second 
meeting,  which  was  in  the  month  of  April,  1824,  refused  to 
allow  the  attornies  for  the  parties  to  attend  the  meetings,  and  at 
a  later  period  excluded  the  parties  themselves ;  and  they  also 
examined  witnesses  at  the  witnesses'  own  houses,  and  said  they 
so  acted  to  prevent  altercation  and  delay.  The  attornies  pro- 
tested against  such  a  course  of  proceeding,  but  did  not  give 
any  notice  that  they  should  consider  it  a  ground  of  objection  to 
the  award.  Other  meetings  were  afterwards  had,  and  on  the 
20th  of  December,  when  the  arbitrators  were  ready  to  make  their 
award,  the  defendants  revoked  their  submission.  It  appeared 
that  the  award  would  have  been  in  favour  of  the  plaintiffs. 

Marryat,  for  the  defendants  : 

This  is  a  case  very  much  of  first  impression.     The  plaintiffs 

will  have  a  right  to  begin  de  novo  for  any  cause  of  action  which 

they  rightfully  have.    But  they  cannot  recover  in  this  action; 

because  the  arbitrators  acted  illegally  in  deciding  not  to  admit 

the  attornies.     The  arbitrators  had  no  right  to  examine  witnesses 

privately ;  and  if  they  were  not  warranted  by  law  in  acting  as 

t  Meaning,  presumably,  **  revoked  be  of  some  use  as  an  authority  upon 

the    authority    of    the    ai'bitrator."  the  question  what  amounts  to  mis- 

This  could  not  now  be  done  in  an  conduct  on  the  part  of  the  arbitrator, 

ordinary  submission  under  the  Arbi-  — ^B.  0* 
tration  Act,  1889.    But  the  case  may 
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they  did,  then  the  revocation  was  correct,  and  no  action  hes.     Hewlett 
There  was  not  a  sufficient  reason  for  the  exclusion  of  the  attomies.      latcock. 
If  the  arbitrators  misjudged,  that  is  enough  :  it  is  not  necessary 
to  show  any  improper  feeling.      Arbitrators  may  be  imposed 
upon,  if  the  parties  or  their  attornies  are  not  present  to  suggest 
questions  relevant  to  the  subject  of  examination. 

Scarlett,  for  the  plaintifif :  C  ^^^  ] 

The  refusal  to  admit  the  parties,  if  done  corruptly,  would  be 
a  good  ground  of  objection,  and  in  such  case  no  revocation  would 
be  necessary.  Perhaps,  at  the  time  of  the  refusal,  the  parties 
might  have  revoked  the  submission,  but  they  suffered  the  arbitra- 
tion to  go  on,  and  kept  their  objection  as  it  were  in  petto,  to  be 
used  or  not,  according  to  the  way  in  which  the  award  should 
appear  likely  to  go.  The  neglect  to  give  notice  of  any  objection, 
on  the  ground  of  exclusion  or  any  intention  to  revoke  on  that 
ground,  must  be  considered  as  an  acquiescence  or  waiver  on  the 
part  of  the  defendants. 

Abbott,  Ch.  J. : 

The  reason  urged  in  support  of  the  revocation  is,  that  the 
arbitrators  thought  proper  to  exclude  the  parties  and  their 
attomies,  and  to  examine  a  witness  at  his  own  house.  I  do 
not  see  why  they  might  not  examine  the  witness  at  his  own 
house  as  well  as  elsewhere,  as  they  were  to  examine  the  witnesses 
separately.  I  think,  taking  all  the  evidence  together,  that  neither 
of  the  arbitrators  intended  to  act  otherwise  than  honourably  and 
honestly  in  the  transaction.  But  it  is  said,  that  the  defendants 
had  a  right  to  make  the  revocation  in  point  of  law.  I  do  not 
think  it  necessary  to  decide  that  point,  because  I  am  perfectly 
satisfied,  in  point  of  law,  that  if  a  party  means  to  object  on  such 
a  ground  as  that  which  is  relied  on  in  this  case,  it  is  his  duty  to 
give  notice  that  he  means  to  rely  on  it,  otherwise  it  is  no  answer. 
For  unless  he  gives  such  notice,  the  arbitrators  go  on  thinking 
that  the  objection  is  waived,  and  the  parties  are  put  to  unneces- 
sary expenses.  As  to  the  exclusion  complained  of,  I  think  it 
right,  in  my  situation,  to  say,  that  where  parties  refer  to  a 
private  tribunal,  the  mode  of  conducting  the  inquiry  must  be  left 


1827.     N.  P.     2  C.  it  P.  576.  I^r.r, 

Hbwubtt     to  the  arbitrators,  and  there  may  be  circumstances  in  which  it  is 
Latcock.     important  to  exclude  attomies.     There  is  less  reason  certainly 

for  excluding  the  parties  themselves,  but  where  both  parties  are 

excluded,  there  is  no  reason  of  complaint. 

Verdict  for  tlie  plaintiffs. 


1827.  FRIEND  V.  HARRISON.f 

Feb.  13. 
(2  Car.  &  P.  584—585.) 

'^        -•  In  an  action  on  an  annuity  bond  given  by  a  man  to  a  woman  with 

whom  he  cohabits,  the  question  for  the  consideration  of  the  jury  is, 
Whether  at  the  time  when  it  was  given  there  was  or  was  not  an  intention 
and  agreement  to  continue  the  connection  in  future.  For  if  there  wa.s 
such  intention,  and  the  bond  was  given  in  furtherance  of  such  arrange- 
menti  the  plaintiff  cannot  recover. 

Debt  on  a  bond  by  which  the  defendant  engaged  to  pay  the 
plaintiff  an  annuity  of  50Z.  a  year.  The  defendant  pleaded  first, 
non  est  factum ;  and  secondly,  that  the  said  plaintiff  ought  not 
to  have  and  maintain  her  action  against  him,  because  the  said 
writing  was  executed  and  delivered  by  him  the  said  defendant  to 
the  said  plaintiff,  in  consideration  of  the  said  plaintiff's  then  and 
there  agreeing  with  the  said  defendant  unlawfully  and  immorally 
to  cohabit  and  commit  fornication  with  the  said  defendant,  after 
the  execution  of  the  said  writing. 

The  bond  was  dated  the  6th  of  January,  1824,  and  it  appeared 
that  the  plaintiff,  who  was  a  common  prostitute  at  the  time  when 
the  defendant  first  became  acquainted  with  her,  had  cohabited 
with  him  for  two  years  before  the  bond  was  given,  and  that  she 
continued  to  cohabit  with  him  till  the  end  of  February,  1824, 
when  she  went  down  to  Folkstone,  in  Kent,  and  lived  for  three 
months  with  her  friends.  After  this  she  came  again  to  London, 
and  renewed  her  connection  with  the  defendant. 

Best,  Ch.  J.,  in  his  summing  up,  said : 

It  is  important  to  the  public  that  the  principles  should  be  well 
known  upon  which  this  case  must  be  decided.     If  this  defendant 

t  The  judgment  of  Best.  Ch.  J.  VaUance  v.  BJagden  (1884)  26  Ch.  D. 
is  cited  by  Ka.y,  J.  in  Jie   VaUance,      3d3,  357. — R.  C. 
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had  seduced  the  plaintiff,  and  afterwards,  wishing  to  discontinue  Fbiend 
his  connection  with  her,  and  by  way  of  atonement,  and  to  keep  harribon. 
her  from  the  same  way  of  Ufe  in  future,  gave  her  the  bond  in 
question,  no  person,  in  point  of  moraUty  or  of  law,  can  have  a 
stronger  claim  on  the  defendant's  property  than  she  has.  But  it 
is  abundantly  clear  that  there  was  nothing  like  seduction  in  this 
case.  The  defendant  *found  this  woman  a  common  prostitute.  [  *^^'y  ] 
But  if  a  man  takes  a  prostitute,  and  cohabits  with  her,  and  after- 
wards, being  desirous  of  putting  an  end  to  the  connection,  in 
order  to  prevent  the  woman  from  continuing  in  a  course  of 
prostitution,  gives  her  an  annuity  bond,  he  will  be  answerable 
in  an  action  upon  it;  therefore,  if  the  defendant  in  this  case 
acted  with  this  intention,  he  is  liable.  But  there  is  another  view 
which  may  be  taken  of  a  case  hke  this.  Persons  who  connect 
themselves  with  women  of  this  description  often  become  extremely 
attached  to  them ;  and  the  women,  aware  of  that,  threaten  to  put 
an  end  to  the  connection,  unless  some  permanent  provision  is 
made  for  them.  If,  therefore,  the  plaintiff  obtained  this  bond 
from  the  defendant,  intending  at  the  same  time  to  continue  the 
connection,  then  I  am  of  opinion  that  the  special  plea  is  proved. 
The  learned  Serjeant,  for  the  plaintiff,  says  that  you  must  be 
satisfied  that  there  was  an  agreement  when  the  bond  was  given 
to  continue  the  connection :  that  is  a  matter  of  which  you  cannot 
have  express  evidence ;  but  it  may  be  made  out  from  the  other 
facts  of  the  case.     His  Lordship  then  left  it  to  the  jury,  who 

found  a 

Vei'dictfor  the  plaintiff'. 


BUTLER  V.  TURLEY.  1827. 

Feb,  18. 
(•2  Car.  &  P.  585—591  ;  S.  C.  Moody  &  Malkin,  54.)  

In  an  action  for  false  imprisonment  the  defendant  justified  under  the  L  **>  J 
1  Geo.  IV.  c.  56  (commonly  called  the  Petty  TrespaAs  Act),  as  the  owner 
of  land  on  which  the  plaintiff  was  trespassing.  It  was  held  that  to 
make  out  his  justification  he  must  give  positive  proof  of  actual  damage 
being  done,  so  as  to  enable  the  jury  to  decide  on  the  quantum  of  it ; 
and  that  the  jury  were  not  to  presume  damage  from  the  mere  fact  of  a 
trespass  being  committed. 

False  imprisonment.     The  defendant  justified  the  imprison- 
ment, on  the  gi'ound  that  the  plaintiff  was  offending  *against  the       [  *58r>  ] 
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BuTLEB      statute  1  Geo.  IV.  c.  56,  t  commonly  called  the  Petty  Trespass 

TuBLET.      Act.    The  plaintiff's  witnesses  stated,  that  *on   Sanday,  the 

[  •''>S7  ]      5th  of  November,  in  the  morning,  the  plaintiff  and  two  others 

were  walking  in  the  Edgware  Road,  and  turned  into  a  field 

belonging  to  the  defendant ;  that  there  was  a  board  at  the  comer 

pointing  out  the  footway  to  Willesden  Green,  and  several  other 

places ;  that  they  went  along  a  path  leading  to  some  cottages  into 

a  second  field,  where  they  met  the  defendant ;  that  there  was  an 

appearance  of  a  continuation  of  the  path,  and  an  open  gap  in  the 

hedge;  that  the  defendant  called  to  them,  and  told  them  that 

they  were  not  in  the  right  footpath ;  that  they  did  not  answer, 

but  turned  out  of  that  path,  and  went  into  the  path  which  they 

had  left ;  that  the  defendant's  servant  came  up  and  laid  hold  of 

the  plaintiff,  and  said  they  had  no  business  there,  and  should  go 

[  •588  ]      back,  for  there  was  no  *path  there ;   upon  which  the  plaintiff 

said,  that  he  considered  he  was  in  the  right  path,  and  would 

not  go  back ;  that  they  then  got  into  a  third  field,  where  the 

defendant  collared  the  plaintiff;  that  they  then  went  out  into  the 

lane,  and  the  defendant  went  before  them  and  stopped  them ;  that 

a  person  came  up  and  said  they  were  respectable  tradesmen,  and 

he  would  be  answerable  for  their  appearance ;  that  the  defendant 

then  said  he  would  have  his  revenge ;  that  a  constable  was  then 

sent  for,  and  told  to  take  charge  of  them  :  he  said,  he  knew  them 

all,   and   would  be  answerable  for  their  appearance ;   but  the 

defendant  said,  he  would  insist  on  their  being  locked  up,  and 

would  abide  by  the  consequences;  that  they  were  then  locked 

up  in  the  cage,  and  remained  there  till  half  past  seven  in  the 

evening,  when  they  were  released  by  a  magistrate  residing  in  the 

neighbourhood.     One  of  the  plaintiff's  companions  stated,  that 

while  they  were  in  the  third  field,  he  (the  witness)  told  the 

defendant,  that  if  they  were  in  the  wrong  path,  it  was  the  board 

that  misled  them,  and  if  they  had  done  any  damage  they  would 

pay  him   for  it.     The  defendant  replied,   that  they  had  not 

done  him  any  damage,  but  that  they  had  no  business  there.     The 

defendant  gave  chai*ge  of  them  for  a  trespass. 

t  Eepoaled  7  &  8  Geo.  IV.  c.  30,  S.  L.  R.  Act,  1873.    But  the  o2nd 

but  (as  to  the  sections  in  question)  section  of  the  Malicious  Damage  Act, 

substantially  re-enacted  by  s.  24  of  1861,  is  substantially  to  the  same 

that  Act.    This  again  is  repealed  by  effect. — R.  C. 
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A  indtness  was  called  for  the  defendant,  who  stated,  that  the      Bittleb 
plaintiff's  party  were  out  of  the  footpath  in  the  defendant's  field;       tublky. 
that  the  defendant  told  them  they  should  not  walk  there ;  but 
they  broke  through  a  hedge ;  and  that  they  struck  the  defendant. 
The  witness  added,  that  there  was  not  much  grass,  and  that  he 
could  not  say  that  any  damage  was  done. 

Best,  Ch.  J.,  upon  this,  observed  : 

I  think  there  is  an  end  of  the  justification.  I  think  there  must 
be  some  damage ;  and  if  you  cannot  prove  it  by  witnesses,  the 
case  is  not  within  the  Act  of  Parliament. 

Cross,  Serjt. : 

The  witness  cannot  specify  the  particular  blades  of  grass  which 
were  injured. 

Best,  Ch.  J. :  [  589  ] 

That  is  not  necessary.  But  an  Act  of  Parliament  which  puts 
the  liberty  of  the  subject  in  danger,  ought  to  receive  a  strict 
construction ;  and  I  think  it  is  not  every  walking  over  another 
man's  land  for  recreation,  if  no  damage  is  done,  that  constitutes 
a  case  within  the  meaning  of  this  Act  You  must  make  out 
actual,  positive  damage :  imaginary  damage  will  not  do.  There 
is  imaginary  damage  in  every  walking  over  grass  land  ;  and  for 
this  you  may  bring  your  action,  if  you  are  sufficiently  ill-natured ; 
but  you  cannot  proceed  under  this  Act  of  Parliament.  T  do  not 
think  the  party  has  committed  an  offence  within  the  spirit  of 
the  Act.  It  is  improper  and  vexatious,  in  fields  in  the  neigh- 
bourhood of  a  road,  to  be  subject  to  this  kind  of  conduct ;  but 
until  it  is  proved  that  there  has  been  actual  damage,  it  is  not 
within  the  Act. 

Cross,  Serjt. : 

This  is  a  case  in  which  a  party  has  notice,  and  is  requested  to 
depart.    We  should  recover  damages  in  an  action  of  trespass. 

Best,  Ch.  J. : 

On  the  plaintiff's  own  evidence,  I  should  say  that  he  was  a 
wilful  trespasser ;   but  it  is  not  because  a  man  is  a  wilful 
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BuTLSB      trespasser  that  another  has  a  right  to  take  him  up,  and  keep 
TuRLKv.      hi^  ill  custody  from  Sunday  till  Monday  morning. 

Cro88j  Serjt. : 

It  is  for  the  jury,  and  not  the  witnesses,  to  estimate  the 
quantum  of  damage. 

Best,  Ch.  J. : 

I  shall  tell  the  jury,  that  this  is  a  case  in  which  they  are  not  to 
presume  damage,  but  must  be  quite  satisfied  that  damage  has 
actually  been  done,  so  as  to  be  able  to  assess  the  quantum  of  it. 

A  second  witness  was  then  called  for  the  defendant,  who  eon- 
firmed  the  statement  of  the  first,  and  said,  in  addition,  that  the 
r  '590  ]  defendant  several  times  asked  the  plaintiff's  party  *for  their 
names,  but  they  refused  to  give  them.  On  his  cross-examination 
he  said  that  people  were  in  the  habit  of  walking  in  the  direction 
in  which  the  plaintiff  walked,  and  he  had  often  sent  them  back  : 
and  that  the  plaintiff  and  his  party  said  in  the  evening,  that  they 
were  sorry  for  having  trespassed,  and  would  pay  5«.  for  the 
damage,  and  the  trouble  of  taking  them  into  custody.  The 
witness  added,  that  from  the  appearance  of  the  fields,  persons 
might  suppose  that  there  was  a  footpath  in  the  direction  spoken 
of,  but  that  they  could  not  suppose  there  was  any  right  of  way. 

Vaugharij  Serjt.,  in  reply  : 

The  Act  is  only  intended  to  apply  to  cases  where  the  party 
designs  to  do  an  injury  to  the  owner  of  the  land,  and  goes  for 
that  purpose.  There  must  be  a  premeditated  design  to  do  injury. 
The  appearance  of  the  path  creates  a  special  exception  in  favour 
of  the  plaintiff,  under  the  words  of  the  6th  section  of  the  stat. 
1  Geo.  IV.  c.  56. 

Best,  Ch.  J. : 

The   Act   was   intended  to   enable   the   owners   of  land   to 

[  *59i  ]      recover  compensation  from  persons  doing  actual  *damage  to 

their  property,  and  not  in  a  situation  to  make  it  worth  while 
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to  bring  an  action  against  them.  If  you  think,  on  the  evidence,  Butlbr 
that  any  actual  damage  was  done,  on  any  part  of  the  defendant's  Tublby. 
premises,  then  you  may  find  a  verdict  for  him  on  the  special 
plea.  If  the  plaintiff  mistook  the  track  for  a  public  footpath, 
then  there  will  be  an  end  of  the  justification,  on  the  ground  that 
the  trespass  was  not  malicious ;  but  I  think  it  is  impossible  to 
:say  thai  he  mistook  the  gap  in  the  hedge  for  a  public  way.  His 
Xiordship  left  the  question  to  the  jury,  who  found  a 

Verdict  for  the  plaintiff.     Damages  40«. 


EEX  V.  RAMSDEN  and   Others.  1^27. 

June  2. 
(2  Car.  &  P.  603—604.) 


If  fbe  oounsel  for  the  defendant,  in  cross-examination,  put  a  paper 
mto  tl^e  witness's  hand,  to  refresh  his  memory,  the  opposite  coimsel  has 
a  rigfht  to  look  at  it,  without  being  bound  to  read  it  in  evidence.  And 
the  opposite  counsel  may  also  ask  the  witness  when  it  was  written, 
without  being  bound  to  put  it  in. 

Indictment  for  a  conspiracy  to  sue  out  a  fraudulent  com- 
mission of  bankrupt  against  two  of  the  defendants. 

The  petitioning  creditor,  who  was  called  on  the  part  of  the 
prosecution,  stated,  that  he  bought  the  debt  upon  which  he 
hecame  petitioning  creditor  six  months  ago. 

In  his  cross-examination,  F.  PoUock,  for  the  defendant 
Bamsden,  put  a  paper  into  his  hand,  which  he  acknowledged  to 
be  of  his  handwriting,  and  then  asked  him  if  he  had  not  bought 
ihe  debt  nine  months  before ;  which  he  admitted  he  had. 

Scarlett,  A.-G.,  for  the  prosecution,  wished  to  look  at  the 
papeiu 

F.  PoUock: 

I  submit  that  my  friend  has  no  right  to  see  it,  unless  he  will 
read  it  in  evidence. 

Lord  Tentebj>ek«  Ch.  J. : 
You  put  the  paper  into  the  witness's  hands  to  refresh  his 


[603] 


704  1827.    N.  P.    2  C.  &  P.  608—604.  [b.r. 

Rex        memory.    It  is  very  usual  for  the  opposite  counsel  to  see  it,  and 
RiiMSDEK.     examine  upon  it,  and  I  think  he  has  a  right  to  see  it. 

[  ^^  ]  Scarlett,  A.-G.,  having  looked  at  the  paper,  asked  the  witness 

if  he  would  swear  that  it  was  written  at  the  time  it  bore  date. 

F.  Polhck  : 

I  submit  that  this  question  cannot  be  asked  without  the  paper 
being  read. 

Lord  Tbntbrden,  Ch.  J. : 

I  think  it  may.  You  put  the  paper  into  the  witness's  hand, 
and  I  think  the  other  side  may  ask  when  it  was  written,  without 
being  bound  to  read  it. 

The  jury  found  the  defendants  Ramaden  and  Clark 
guilty,  and  the  defendant  Cooke  not  guilty. 


1827.  GRADDON  V.   PRICE. 

^—  *  (2  Car.  &  P.  610—612.) 

'-J  A  performer,  who  is  called  on  to  resuine,  in  consequence  of  the  illness 

of  another,  a  part  in  which  by  previous  performances  she  has  acquired 
celebrity,  is  entitled  to  reasonable  notice  previous  to  the  time  of  per- 
formance, the  notice  to  be  proportioned  to  the  reputation  at  stake. 

Assumpsit  by  Miss  Graddon  the  singer,  against  Mr.  Price,  the 
lessee  of  Drury  Lane  Theatre,  to  recover  a  balance  of  salary. 
All  that  was  due  had  been  paid,  with  the  exception  of  a  sum  of 
20/.  which,  it  was  contended  by  Mr.  Price,  he  had  a  right  to 
detain  for  a  fine  incurred  by  Miss  G.,  under  the  following 
circumstances :  It  appeared  that  Mrs.  Geesin  who  was  adver- 
tised to  play  the  part  of  Catherine,  in  the  Siege  of  Belgrade,  on 
a  particular  night,  was,  the  day  before,  taken  so  ill,  as  to  render 
it  impossible  for  her  to  appear  according  to  her  engagement: 
Miss  Graddon,  who  some  time  before  had  been  in  the  habit  of 
playing  the  part,  was,  in  consequence,  sent  for  by  Mr.  Wallack, 
the  stage  manager,  and  informed  that  she  would  be  required  to 
undertake  the  part.    She  remained  at  the  theatre,  and  went. 
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through  part  of  the  rehearsal,  and  then  asked  permissioA  to  go     Gbaddon 

home,  that  she  might  read  over  the  part,  as  it  was  some  time        pmob. 

since   she  had    played  it  before.     This  was  assented    to  by 

Mr.  Wallack,  and  her  name  was  advertised  in  the  next  day's 

bills,  to  appear  in  the  evening.     About  2  o'clock,  after  the  bills 

were  printed,  she  sent  a  message  to  the  theatre,  stating,  that  she 

would  not  play,  and  in  consequence,  an  apology  was  made  for 

her  non-appearance,  and  the  part  was  performed  by  Miss  Tree. 

That  part  of  the  rules  and  regulations  of  the  theatre,  on  which 

the  defendant  relied,  was  as  follows :    '*  Any  one  refusing  to 

study,  rehearse  or  perform  at  the  appointment  of  the  manager, 

shall  forfeit  80Z."    It  appeared  that  lOL  of  this  fine  had  been 

remitted. 

Wilde,  Serjt.  for  the  plaintiff: 

The  plaintiff  had  acquired  *a  certain  celebrity  by  her  previous  [  •^n  ] 
performance  of  the  part  in  question,  and  required  more  time  to 
recover  it,  in  order  to  keep  up  her  reputation,  upon  which  her 
fortune  depended.  With  respect  to  Miss  Tree,  who,  it  seems, 
ui^ertook  the  character,  she  had  not  acted  it  before,  and  there- 
fore had  no  reputation  to  lose.  Have  managers  a  right  to  exercise 
such  control  over  the  reputation  of  actors,  as  to  ruin  them  by 
requiring  them  to  act  at  too  short  a  notice?  I  submit  with 
confidence,  that  a  performer  is  entitled  to  reasonable  notice,  in  a 
case  like  the  present,  and  that  such  notice  must  be  proportioned 
to  the  reputation  at  stake.  Failure,  on  the  particular  night, 
would  not  end  with  that  night,  but  would  be  prejudicial  beyond 
it.  Under  the  circumstances  of  this  case,  I  contend,  that  the 
notice  given  was  not  reasonable  notice. 

Best,  Ch.  J. : 

The  services  of  the  plaintiff  in  this  case  are  admitted  ;  and  it 
is  admitted  also,  that  they  are  worth  lOZ.  a  week,  and  that  20Z. 
is  due  to  her,  unless  it  has  been  properly  deducted  for  a  fine.  I 
think  that  the  proprietors  of  a -theatre  are  perfectly  right  in 
having  regulations,  and  enforcing  them  by  the  payment  of  fines. 
It  is  a  duty  which  they  owe  to  themselves  and  the  public,  for  if 
performers  should  refuse  to  appear  on  the  night  for  which  they 

R.B. VOL.  XXXI.  45 


706 


1827.    N.  P.    2  C.  &  R  611—612. 


[r.r. 


Obaddon 

r. 

Pbige. 


[  '612  ] 


were  advertized,  the  property  in  the  house  would  be  in  danger  of 
being  injured  by  the  audience ;  and  I  am  sure  that  performers 
will  find  it  their  interest  to  submit  to  these  fines,  if  they  do  not 
appear  when  the  public  have  a  right  to  expect  them.  I  agree 
with  my  brother  Wilde  that  the  regulation  relied  on  in  this  case 
must  have  a  qualification.  The  jurisdiction  of  a^  manager  is  a 
very  arbitrary  one,  but  in  this  kingdom  all  arbitrary  jurisdictions 
have  a  limitation.  I  allow  that  in  this  case  there  must  be  reason- 
able notice.  It  is  said,  that  the  plaintiff  had  sufficient  notice  for 
a  person  who  had  acted  the  same  character  before ;  and  if  you 
think  it  was  so,  that  will  get  over  the  difficulty.  But  if  you 
think  she  had  not  sufficient  notice,  for  a  performer  •is  not  to 
destroy  her  reputation  by  taking  a  part  in  haste,  then  undoubtedly 
the  defendant  had  no  right  to  claim  this  fine,  and  the  plaintiff 
will  be  entitled  to  a  verdict  for  the  amount. 

Verdict  for  the  plaintij.     Daniages,  201. 


1826. 
Aor,  29. 

Wfstminsttr, 

[1] 


[•2] 


WATSON,  Gent.,  One,  &c.  v.  EEYN0LD8,t  Gent., 

One,   &c. 

(Moody  &  Malkin,  1—6.) 

In  actions  for  words,  not  actionable  in  themselves,  evidence  of  their 
truth  may  be  given  under  the  general  issue,  to  disprove  malice.  The 
attorney  of  a  party  claiming  title  to  premises  put  up  for  sale,  is  not  liable 
to  an  action  for  slander  of  title,  if  he  bond  fide ^  though  without  authority, 
makes  such  objections  to  the  seller's  title  as  his  principal  would  have 
been  authorized  in  making. 

Case  for  slander  of  title.     Plea,  not  guilty. 

The  lands  in  question  were  held  under  a  lease  from  Home. 
They  were  put  up  for  sale  by  auction  in  seven  lots,  for  the  unex- 
pired term  of  the  lease.  The  defendant  attended  at  the  sale,  and 
said  publicly,  before  the  first  lot  was  put  up,  "There  is  a  suit 
depending  in  the  Court  of  Chancery  in  respect  to  this  property : 
encroachments  *have  been  made  upon  the  landlord's  ground  ;  the 
buildings  are  contrary  to  the  original  lease ;  proceedings  will  be 
taken  against  the  purchaser,  and  actions  of  ejectment  brought 


t  Cited  by  Brett,  J.  in  Steward  v. 
Young  (1870)  L.  B.  d  C.  P.  122,  128, 


39  L.  J.  C.  P.  85,  88.     And  see  Smith 
V.  Spooner,  12  E.  E.  645.— E,  C. 
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against  the  tenants ;  there  is  no  power  to  sell  the  premises ;  a      Watson 
good  title  cannot  be  made,  as  the  Chancery  suit  will  convince     Reynolds. 
every  body.*'     These  words  constituted  the  slander  complained  of. 
The  defendant  proposed  to  shew  that  in  fact  encroachments 
had  been  made,  and  that  the  buildings  were  inconsistent  with  a 
covenant  in  the  lease. 

BrotufhaiH  objected  that  this  evidence  could  only  be  given  on 
a  plea  justifying  the  words  ;  not  on  the  general  issue  to  disprove . 
malice.     Had  a  justification  been  pleaded,  the  plaintiffs  might 
have  been  prepared  to  prove  that  no  encroachments  had  been 
made,  and  that  the  covenant  had  been  complied  with. 

Marry att  observed  that  no  justification  had  been  pleaded  in 
Hargrave  v.  Le  Breton,  4  Burr.  2,422,  or  in  Smith  v.  Spooner, 
3  Taunt.  246,  12  R.  R.  645. 

LiTTLEDALE,  J.  : 

I  do  not  think  it  necessary.  This  is  not  like  a  common  action 
of  slander,  which  is  maintainable  without  special  damage ;  but 
it  is  founded  entirely  on  the  special  damage,  and  I  am  clearly 
of  opinion  that  in  such  a  case  no  plea  of  justification  can  be 
necessary. 

It  appeared  that  in  point  of  fact,  there  was  a  Chancery  suit  [  3  ] 
pending  with  respect  to  the  premises,  but  no  explanation  was 
given  of  its  nature,  or  of  the  parties  to  it.  It  also  appeared  that 
encroachments  had  been  made,  but  that  they  were  confined  to  the 
last  lot  of  the  seven  put  up  for  sale ;  and  that  the  buildings  were 
warranted  by  the  lease.  *Home  also  appeared  to  have  considered,  [  '4  ] 
that  fraud  had  been  practised  on  him  in  the  original  granting  of 
the  lease,  and  to  have  been  generally  dissatisfied  with  the  plaintiff's 
conduct  as  to  the  premises,  and  anxious  to  recover  the  land,  if 
possible.  The  defendant  was  Home's  attorney,  and  was  directed 
by  him  to  go  to  the  sale  and  mention  the  encroachments,  but  he 
was  not  desired  to  make  any  other  statement. 

LiTTLEDALE,  J.,  in  summing  up  to  the  jury,  said,  that  with 
respect  to  the  words  charging  encroachments,  the  defendant  would 
be  liable  or  not,  as  Home  would  have  been,  had  he  himself  spoken 

45—2 
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watbok  the  words  he  authorized  the  defendant  to  use.  But  the  authority 
Betn'olds.  given  to  him  to  complain  of  the  encroachments  would  not  extend 
to  protect  him  in  making  any  statement  substantially  different, 
and  unconnected  with  that  question;  and  such  were  the  state- 
ments with  respect  to  the  Chancery  suit,  and  the  want  of 
title. 

With  respect  to  those  parts  of  the  slander  the  facts  appear 
to  stand  thus.  Home  seems  to  have  acted  on  the  impression 
that  he  was  imposed  upon  in  the  original  granting  of  the  lease. 
Reynolds,  his  attorney,  must  be  taken  to  be  acquainted  with  the 
circumstances  of  that  transaction :  he  must  have  known  of  the 
existing  Chancery  suit,  and  might  naturally  have  contemplated 
bringing  ejectments  as  a  proceeding  consequent  upon  the  supposed 
fraud.  Then  the  question  is,  whether  there  is  any  malice  in  his 
stating  these  circumstances.  If  under  these  circumstances  Home 
had  gone  to  the  sale  and  spoken  the  words  which  Reynolds  did, 
[  '5  ]  would  not  he  have  acted  as  an  honest  man  ?  If  so,  would  *you, 
even  if  he  were  mistaken,  say  that  he  acted  from  malice  ?  Ought 
he  not,  meaning  to  claim  the  property  adversely  to  purchasers, 
to  have  made  it  known  at  the  auction  ?  If  so,  then,  Reynolds 
being  attorney  for  Home,  and  knowing  all  the  same  circumstances, 
is  it  not  his  duty,  if  it  would  be  Home's,  to  go,  even  without 
authority,  to  the  sale,  to  make  the  same  representations  ? 

His  Lordship  then  commented  on  some  evidence  relied  on  to 
prove  malice ;  and  concluded  by  leaving  it  to  the  jury  to  consider, 
whether  Reynolds  acted  bond  fide  as  attorney  for  Home,  and 
whether  either  Reynolds  or  Home  acted  unfairly,  or  without  due 
consideration.  If  on  reasonable  grounds  of  objection,  they  inter- 
fered for  the  purpose  of  preventing  purchasers  from  buying  a 
questionable  or  bad  title,  the  verdict  should  be  for  the  defendant ; 
if  they  interfered  for  the  purpose  of  depreciating  the  plaintiff's 
property,  or  without  having  made  reasonable  inquiries,  or  taken 
reasonable  care  to  ascertain  what  they  stated,  then  the  verdict 
must  be  for  the  plaintiff. 

[  6  ]  Verdict  for  the  plaintiff.     Damages,  one  farthing. 
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LANAUZE  V.  PALMER  i827. 

Jan.  18. 
(Moody  &  Malkin,  31—32.)  

An  examined  copy  of  a  letter,  containing  notice  of  the  dishonour  of  a        ^ 
bill  of  exchange  which  is  not  produced,  nor  the  subject-matter  of  the         L  ^^  J 
action,  is  not  admissible  without  notice  to  produce  the  letter  sent. 

This  was  an  action  by  the  indorsee  against  the  indorser  of 
nine  bills  of  exchange. 

The  defendant's  indorsements,  purporting  to  be  made  specially 
to  J.  M*Manus,  were  none  of  them  in  the  handwriting  of  the 
defendant,  but  it  was  attempted  to  charge  him  on  the  bills  by 
virtue  of  an  authority  to  M'Manus  to  use  his  name.  To  prove 
this,  twenty-five  other  bills  were  put  in,  all  of  them  having 
similar  indorsements,  and  all  of  which  had  been  taken  up  by  the 
defendant's  bankers  who  had  kept  the  bills.  All  the  names  on 
these  bills  and  those  sued  on,  except  the  defendant  and  M^Manus's 
were  fictitious.  M'Manus,  who  had  resided  in  Dublin,  absconded 
upon  the  discovery  of  the  forgeries. 

Other  bills  similarly  indorsed  had  been  dishonoured  and  taken 
up  by  M'Manus,  and  therefore  were  not  produced  by  the  plaintiff. 
To  shew  that  notice  of  the  dishonour  of  these  bills  had  been  given 
to  the  defendant,  examined  copies  of  letters  containing  such 
notices  were  offered. 

Scarlett  objected  that  no  notice  to  produce  these  letters  had 
been  given,  and  that  the  rule  of  not  requiring  notice  to  produce 
a  notice  of  dishonour  only  applied  to  the  bills  sued  on.f 

Abbott,  Ch.  J. :  [  32  ] 

I  think  notice  to  produce  is  necessary.  It  does  not  fall  within 
the  exception  of  bills  produced  and  the  subject-matter  of  the 
action,  where  no  notice  is  necessary. 

Verdict  for  the  plaintiff, 

F.  Pollock  and  Brougham^  for  the  plaintiff. 

Scarlett  and  Pattesojiy  for  the  defendant. 

t  Kine  v.  Beaumont,  24  R,  E.  678  (3  Brod.  &  B.  288). 
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1827.       THOMPSON  AND  Another  v.  BROWN  and  WESTON. 

Mareh  3. 
(Moody  &  Malkin,  40—41.) 

When  a  partner  in  trade  liable  for  a  sole  debt  contracted  before  his 
I-  ^  -I  partnership,  and  also  liable  for  partnership  debts,  pays  money  to  the 

creditor  on  account,  the  creditor  cannot  apply  the  pajrment  to  the  first 
debt,  if  the  money  paid  was  in  fact  the  money  of  the  partnership. 

Assumpsit  for  goods  sold  and  delivered. 

The  defendants  became  partners  in  trade  on  the  1st  January, 
1824,  and  continued  so  until  the  1st  January,  1825.  Before  the 
partnership,  Brown  was  indebted  to  the  plaintiffs,  who  were  iron- 
mongers, in  the  sum  of  642.,  and,  during  the  partnership,  goods 
were  supplied  on  the  partnership  account  to  the  amount  of  210Z. 
Early  in  the  year  1824  Brown  paid  to  the  plaintiff,  on  the 
general  account,  a  cheque  for  602. ;  and,  after  the  dissolution, 
150Z.  was  paid  expressly  for  the  partnership  debt  by  Weston, 
Brown  having  become  insolvent. 

It  was  doubtful,  on  the  evidence,  whether  the  cheque  was  the 
property  of  the  partnership,  or  the  sole  property  of  Brown ;  and 
it  was  contended,  for  the  plaintiffs,  that  the  payment  having  been 
made  without  any  appropriation,  the  defendants  were  at  liberty 
to  apply  it  to  the  first  items  in  the  account,  and  in  that  case  the 
defendants  as  partners  would  still  be  liable  for  the  balance  of  the 
partnership  debt.f 

[  41  ]        Abbott,  Ch.  J. : 

The  general  rule  certainly  is,  that  when  money  is  paid 
generally,  without  any  appropriation,  it  ought  to  be  applied  to 
the  first  items  in  the  account ;  but  the  rule  is  subject  to  this 
qualification,  that  when  there  are  distinct  demands,  one  against 
persons  in  partnership,  and  another  against  one  only  of  the 
partners,  if  the  money  paid  be  the  money  of  the  partners  the 
creditor  is  not  at  liberty  to  apply  it  to  the  payment  of  the  debt  of 
the  individual :  that  would  be  allowing  the  creditor  to  pay  the 
debt  of  one  person  with  the  money  of  others.  The  question  for 
you  is,  was  this  cheque  the  property  of  the  partners  or  not. 

Verdict  for  the  defendants. 

t  Bodenham  v.  Purchas,  20  R.  E.  E.  E.  653  (2  Brod.  &  B.  70) ; 
342  (2  B.  &  Aid.  39),  and  the  casee  Simson  v.  Ingham,  26  E.  E.  273  (2 
there  cited;   Brooke  v.  Enderhy,  22      B.  &  C.  65). 
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Gumey  and  Campbell^  for  the  defendants. 
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THOENTON  and  Others  v.  MEUX.f 

(Moody  &  Malldn,  43—45.) 

Where  a  broker  efFects  a  sale  between  two  parties,  the  bought  and  sold 
notes  dehvered  to  them,  and  not  the  entry  in  his  book,  are  the  proper 
eyidence  of  the  contract. 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and 
sold,  &c. 

The  sale  was  effected  through  the  agency  of  Messrs.  Sharp, 
brokers,  who  transmitted  a  note  of  the  contract  to  each  party. 
The  note  sent  to  the  plaintiffs  stated  the  sale  as  ''  made  on  their 
account  to  our  principal  T.  Meux ;  "  and  after  stating  the  quantity, 
price,  and  time  of  delivery,  proceeded  thus  :  ''  To  be  paid  for  in 
cash  by  the  brokers,  at  the  expiration  of  fourteen  days  after 
finishing  the  landing  of  a  parcel  by  a  ship,  if  delivered  from  scale, 
or  in  like  manner  after  receipt  of  the  order  for  delivery,  if  from 
warehouse."  The  note  sent  to  the  defendants  omitted  the  words 
"  by  the  brokers." 

Marryatt  proposed  to  shew  the  entry  in  the  broker's  book, 
as  evidence  to  prove  which  of  the  two  notes  described  the  trans- 
action correctly. 

Scarlett  and  Campbell  objected : 

Neither  party  saw  the  book ;  they  are,  therefore,  only  bound  by 
the  communication  they  receive.  It  is  the  duty  of  the  broker  to 
enter  the  contract  in  his  book,  for  the  convenience  of  the  parties 
if  they  want  to  refer  to  it;  but  the  notes  are  what  bind  them; 
and  if  the  notes  vary  from  the  book,  the  parties  are  only  bound 
by  what  they  receive.  And  they  referred  to  Grant  v.  Fletcher ^ 
6  B.  &  C.  486,  29  R.  R.  286. 

t  See  the  discussion  of  this  question  in  Sievewright  v.  ArchibcUd  (1851)  17 
a  B.  102,  20  L.  J.  Q.  B.  529.— E,  C. 


1827. 
March  7. 

Gmldhall, 

[43] 


[441 
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Thornton 

r. 

Msux. 


Abbott,  Ch.  J. : 

I  used  to  think  at  one  time  that  the  broker's  book  was  the 
proper  evidence  of  the  contract ;  but  I  afterwards  changed  my 
opinion,  and  held  conformably  to  the  opinion  of  the  rest  of  the 
Court,  that  the  copies  delivered  to  the  parties  were  the  evidence 
of  the  contract  they  entered  into,  still  feeling  it  to  be  a  duty  in 
the  broker  to  take  care  that  the  copies  should  correspond.  I 
think  I  must  still  act  upon  that  opinion,  and  refuse  the  evidence,  t 


[•46] 


It  afterwards  appeared  in  evidence,  that  after  the  delivery  of 
the  goods,  and  before  the  payment,  according  to  the  terms  of 
either  copy  of  the  contract,  was  to  be  made,  it  was  agreed  by  the 
plaintiffs  and  the  brokers  that  the  payment  of  half  the  price 
should  be  advanced  ten  days,  and  the  payment  of  the  remainder 
postponed  for  the  same  time ;  and  the  broker  did  accordingly  pay 
the  first  half  at  the  accelerated  time,  and  failed  before  the  sub- 
stituted *time  for  paying  the  remainder.  This  arrangement  was 
made  without  the  defendant's  knowledge ;  on  which,  when 
Scarlett  had  commenced  his  address  to  the  jury, 


Abbott,   Ch.   J.   interposed,  saying,  that  the  plaintiffs  had 
thereby  taken  the  brokers  as  their  debtors,  and 

Nonsuited  the  plaintiffs. 


1827. 
June  6. 

Ouildhall, 

[68] 


AITKEN  V.  BEDWELL. 

(Moody  &  Malkm,  68—70.) 

The  commander  of  an  English  merchant  ship  lying  in  a  port  of  a 
foreign  state,  sent  a  seaman,  who  had  committed  mutiny  on  board  the 
ship,  afibore,  in  custody  of  the  soldiers  of  the  port,  and  procured  him  to 
be  flogged  and  imprisoned  by  the  local  authorities :  Held,  that  the  captain 
was  answerable  in  trespass  for  what  was  done  on  shore,  he  having  taken 
an  active  part  in  instigating  and  promoting  the  proceedings. 

Tbbspass  for  beating,  flogging,  and  imprisoning  the  plaintiff. 
The  declaration  contained  several  counts. 
Pleas,  1st,  Not  guilty.     2ndly,  That  the  plaintiff  was  a  seaman 
on  board  a  certain   ship  called  the  Symmetryy  of  which  the 


t  See  Go(mi  v.  AfUih,  30  R.  R.  262  (6  B.  &  C.  117). 
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defendant  was  the  commander,  and  that  the  plaintiff  was  guilty      aitken 
of  mutiny  and  disobedience  of  the  defendant's  orders,  wherefore     bsdwell. 
the  defendant  imprisoned,  &c.  the  said  plaintiff  ♦on  board  the       [  '69  ] 
said  ship.     Srdly,  As  to  the  assaults  on  board  the  said  ship,  son 
assault  demesne, 

Beplication,  de  injuria  sua,  &c. 

It  appeared  in  evidence,  that  whilst  the  ship  was  lying  in  the 
port  of  Odessa,  the  plaintiff  and  several  others  of  the  crew  were 
drinking  on  board  late  at  night;  that  upon  the  defendant's 
ordering  the  lights  to  be  put  out,  the  plaintiff  refused,  and  struck 
the  defendant,  and  a  disturbance  of  a  mutinous  character  ensued. 
The  defendant  immediately  sent  on  shore  to  the  Eussian  com- 
mandant for  some  soldiers,  and  on  their  coming  on  board  gave 
the  plaintiff  and  two  others  of  the  crew  into  their  custody.  The 
men  were  taken  on  shore  and  thrown  into  a  dungeon,  where 
they  were  kept  for  several  days  without  food,  and  a  complaint 
and  enquiry  were  made,  in  the  absence  of  the  plaintiff,  by  the 
defendant,  before  the  commandant  and  the  consul  of  the  port. 
The  plaintiff  and  the  other  men  were  then  taken  out  of  prison  by 
the  Bussian  officers  and  soldiers,  thrown  on  a  barrel  and  flogged, 
the  defendant  standing  by,  and  ordering  the  punishment,  and, 
throughout,  taking  an  active  part  in  the  proceedings  on  shore. 

The  facts  supported  the  pleas  as  to  the  assaults  on  board  the 
ship;  and  it  was  contended  by  the  Attorney-General  for  the 
defendant,  that  all  that  had  taken  place  on  shore  was  done  under 
the  authority  of  the  Bussian  Government,  to  whom  the  defendant 
had  handed  over  the  plaintiff ;  and  evidence  was  offered  to  shew 
that  keeping  the  lights  at  that  time  of  night  was  a  breach  of  the 
Bussian  law ;  and  he  argued  that,  however  contrary  the  proceed- 
ings *on  shore  were  to  the  English  rules  of  law,  the  defendant  [  •70  ] 
was  not  answerable  in  trespass  for  them ;  all  that  was  done  being 
done  by  the  local  authorities  over  whom  he  had  no  controul,  and 
not  by  him. 

Lord  Tbnterden,  Ch.  J.,  in  summing  up  to  the  jury,  said:  The 
plaintiff  contends  that  what  was  done  on  shore  was  the  act  of  the 
captain,  the  defendant  says  it  was  the  act  of  the  Bussian  autho- 
rities only.     The  question  for  you  is,  whether  the  punishment 
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B.B. 


AlTKCV 

V. 


1827. 
June  12. 

WcMtmiwif/'r. 

[74] 


[•76] 


inflicted  on  shore  was  done  by  the  constituted  anthorides,  on  the 
mere  complaint  of  the  defendant,  or  whether  the  defendant  was 
the  actor  and  immediate  promoter  of  it?  If  joa  think  the 
defendant  merely  preferred  his  complaint,  and  left  the  eonstitnted 
anthorities  to  act  as  thev  thoa<Tht  fit,  the  defendant  is  entitled  to 
your  verdict ;  if,  on  the  other  hand,  yon  think  he  did  more,  and 
was  active  in  promoting  and  causing  the  punishment  to  be 
inflicted,  then  he  is  answerable  in  this  form  of  action. 

Verdict  for  the  plaintiff  on  the  general  issue,  251  • 
dama/jes^ 

Piatt,  for  the  plaintiff. 

Scarlett,  A.-G.  and  Bolland,  for  the  defendant. 


SOAXE  V.  KXIGHT. 

(Moody  &  Malkin,  74—76.) 

A  fair  criticism  on  the  works  of  a  professional  artist,  in  the  course  of 
his  profeHsional  employment,  is  not  actionable,  however  mistaken  it  may 
be :  if  it  Lb  unfair  and  intemperate,  and  written  for  the  purpose  of  injuring 
the  party  criticised,  it  is  actionable. 

Case  for  libel.    Plea,  Not  guilty. 

The  plaintiff  was  an  architect,  and  professor  of  architecture  in 
the  Boyal  Academy,  and  the  declaration  stated  the  alleged  libel 
to  be  published  concerning  him  in  his  profession.  The  alleged 
libel  professed  to  give  an  account  of  the  principles  of  a  *new  order 
of  architecture,  called  the  Boeotian  order  of  architecture,  which  is 
stated  to  have  been  invented  by  the  plaintiff,  whom  it  termed  the 
Bceotian  professor  ;  and  it  set  forth  several  very  absurd  principles 
as  the  rules  of  the  new  order,  which  it  represented  as  collected 
by  observation  from  buildings  in  which  the  new  order  had  been 
employed,  and  which  it  illustrated  by  examples  of  such  buildings, 
all  the  buildings  instanced  being  the  works  of  the  plaintiff. 

The  Attorney 'General,  for  the  defendant,  contended  that  the 
supposed  libel  was  not  actionable ;  that  works  of  art  were  as 
much  the  legitimate  subjects  of  criticism  as  the  writings  of  an 
author ;  that  in  neither  case  ought  a  critic  to  be  liable  to  an 
action  for  his  remarks,  however  mistaken,  unless  he  travelled 
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out  of  the  work  he  criticised,  for  the  purpose  of  slandering  the 
author  in  his  personal  character ;  and  that  in  the  case  of  literary 
criticism  this  doctrine  had  been  expressly  laid  down  by  Lord 
ELiiBNBOROuGH  in  the  case  of  Carr  v.  Hood,  1  Camp.  355,  n.t 

Lord  Tenterden,  Ch.  J.,  in  summing  up  to  the  jury,  said: 
This  publication  professes  in  substance  to  be  a  criticism  on  the 
architectural  works  of  the  plaintiff.  On  such  works,  as  well  as 
on  literary  productions,  any  man  has  a  right  to  express  his 
opinion,  and  however  mistaken  in  point  of  taste  that  opinion 
may  be,  or  however  unfavourable  to  the  merits  of  the  author  or 
artist,  the  person  entertaining  it  is  not  precluded  by  law  from 
its  fair,  reasonable,  and  temperate  expression.  It  may  *be  fairly 
and  reasonably  expressed,  although  through  the  medium  of 
ridicule.  In  the  present  case  the  censure  is  certainly  strong, 
nevertheless,  if  you,  think  the  criticism  fair,  reasonable,  and 
temperate,  although  it  may  not  be  correct,  the  defendant  will  be 
entitled  to  your  verdict ;  if  you  think  it  unfair  and  intemperate, 
and  written  with  the  intention  and  for  the  purpose  of  injuring 
the  plaintiff  in  his  profession,  by  imputing  to  him  that  he  acts 
on  absurd  principles  of  art,  you  will  find  for  the  plaintiff. 

Verdict  far  the  defendant. 

Gumey,  Brougham,  Denman,  C.  S.,  and  Plutty  for  the  plaintiff. 

Scarlett,  A.-G.  and  HiU,  for  the  defendant. 


Scans 

V. 

Knight. 
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DOE  DEM.   CHIPPENDALE  and   Others,   v.   DYSON 

AND  Another. 

(Moody  &  Malkin,  77—78.) 

In  ejectment  on  a  clause  of  re-entry  for  non-payment  of  rent,  if  the 
landlord  shews  that  he  was  prevented  hy  the  defendant  from  entering  on 
the  premises  to  distrain,  he  is  entitled  to  recover,  under  the  stat.  4  Geo.  IE. 
c.  28,  B.  2,1  without  shewing  that  there  was  actually  no  sufficient  distress 
on  the  premises. 

Ejectment  on  a  clause  of  re-entry  for  non-payment  of  rent. 
Bent  was  proved  to  be  in  arrear  from  Dyson  to  the  lessor  of 

t  10  E.  B.  701,  n.  repeated  by  the  Common  Law  Pro- 

t  Repealed  S.   L.   E.   Act,   1867.      cedure  Act,  1852(lo&  16  Vict.c.76), 
But  the  enactment  is  substantially      s.  210. — B.  C. 


1827. 
July  9. 

WeitmiHSter, 

[  77] 
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DOBcL 
Chippen- 
dale 

r. 
Dyson. 

[•78] 


the  plaintiff :  no  demand  was  made  with  the  formalities  required 
at  common  law,  but  evidence  was  given  that  the  defendant  had 
locked  *up  the  outer  door  of  the  premises,  and,  consequently, 
that  there  was  no  access  to  them  for  the  purpose  of  distraining, 
without  the  commission  of  a  trespass. 

Parke,  for  the  defendants,  submitted,  that  the  plaintiff  must 
be  nonsuited.  He  made  no  demand  which  would  have  been 
good  at  common  law :  his  only  remedy,  therefore,  was  by  virtue 
of  the  stat.  4  Geo.  II.  c.  28,  s.  2 ;  and  he  cannot  recover  under 
that  statute,  without  giving  evidence  that  no  sufficient  distress 
was  to  be  found  on  the  premises ;  but  in  this  case  he  has  given 
no  such  evidence. 

Lord  Tentbrden,  Ch.  J. : 

I  think  he  has  given  evidence  enough  to  entitle  him  to  a 
verdict.  The  words  ''no  sufficient  distress  was  to  be  found  upon 
the  premises,'*  must  mean  no  sufficient  distress  which  can  be  got 
at.  In  this  case  the  doors  are  locked  up,  so  that  the  landlord 
cannot  get  at  the  premises  to  distrain  :  there  is,  consequently,  no 
sufficient  distress,  for  there  is  no  available  distress  at  all. 

All  mutters  in   difference   between   the  parties 
were  then  referred. 

Gurney  and  F,  Kelly ^  for  the  plaintiff. 

Parke,  for  the  defendant. 


1827. 
July  21. 

Ouildhall. 

[88] 


MULLETT   V.  HOOK. 

(Moody  &  Malkin,  88—90.) 
The  non -joinder  of  a  secret  partner  cannot  be  pleaded  in  abatement. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  in  abatement,  that  the  promises,  if  any,  were  made  with 
one  Charles  Chubb,  now  alive,  and  the  defendant  jointly. 

Issue  thereon. 

It  appeared  in  evidence,  that  the  defendant  and  Chubb  were 
partners;  that  the  defendant,  by  himself,  purchased  the  goods. 
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but  that  they  were  really  purchased  for  the  joint  account  of  the  Mullett 
defendant  *and  Chubb,   though  that  was  not  known   to   the        hook. 
plaintiff,  who  trusted  the  defendant  solely.   The  defendant  ordered       [  *B9  ] 
them  to  be  sent  to  the  place  where  the  joint  trade  was  carried  on. 

Parke,  for  the  defendant,  contended,  on  the  authority  of 
Dubois  V.  Ludert,  5  Taunt.  609,  that  it  was  immaterial  what  the 
understanding  of  the  vendor  had  been  at  the  time  of  the  contract, 
for  that  the  non-joinder  of  a  dormant  partner  may  be  pleaded  in 
abatement. 

Comyn,  for  the  plaintiff,  insisted  that  the  only  question  was, 
with  whom  the  contract  was  made,  and  that  this  depended 
entirely  upon  the  representations  made  by  the  defendant  at  the 
time. 

Lord  Tbntbrdbn,  Ch.  J.  directed  the  jury  to  find  for  the 
plaintiff,  if  they  thought  the  sale  was  intended  to  be  made  to  the 
defendant  alone  ;  for  the  defendant,  if  they  thought  the  sale  was 
intended  to  be  made  to  the  two. 

Verdict  for  the  plaintiff. 

Lord  Tenterden,  Gh.  J.  addressed  the  defendant's  counsel: 
If  you  think  it  worth  while,  upon  consideration,  I  give  you  liberty 
to  move  to  enter  a  nonsuit ;  but,  though  I  entertain  the  highest 
respect  for  the  learned  person  who  pronounced  that  decision  in 
the  case  of  Dubois  v.  Ludert,  I  cannot  help  thinking  that  the 
case  has  been  disregarded,  if  not  authoritatively  overruled ;  and  I 
cannot  accede  to  the  doctrine  contained  in  it. 

The  defendant's  counsel  acknowledged  that  his  impression        [  90  ] 
was  to  the  same  effect,  and  no  motion  was  afterwards  made. 
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1827.  DOBSON   V.    SOTHEBY  and   Others. 

July  21. 
-1-  (Moody  &  Malkin,  90—93.) 

In  a  policy  of  insurance  on  premises  of  a  certain  description,  **  where 
L  ^  J  no  fire  is  kept,  and  no  hazardous  goods  are  deposited,"  these  words  most 

be  understood  of  the  habitual  use  of  fire  and  deposit  of  hazardous  goods. 
Where,  therefore,  the  loss  on  sudi  a  policy  happened  in  consequence  of 
the  making  a  fire  and  bringing  a  tar-barrel  on  the  premises  for  the 
purpose  of  repairing  them,  it  was  held  that  the  insured  was  entitled  to 
recover. 

Assumpsit  upon  a  policy  of  insurance  against  fire,  against 
the  defendants,  three  of  the  directors  of  the  Beacon  Insurance 
Company. 

The  policy  was  effected  upon  ''  a  bam,  situate  in  an  open  field, 
timber  built  and  tile,"  at  the  premium  of  1«.  6d.  per  lOOZ. 

The  conditions  endorsed  upon  the  policy  required  the  insurer 
to  deliver  to  the  Company  a  description  of  the  property  to  be 
insured,  and  provided  that  all  insurances  effected  on  property 
falsely  described,  so  that  the  same  might  be  charged  at  a  lower 
[  •Qi  ]  rate  of  premium  than  would  *otherwi8e  have  been  charged, 
should  be  void,  and  the  premiums  paid  forfeited  to  the  Company. 

The  rate  of  premium  paid  by  the  plaintiff  was  the  lowest  rate, 
and  was  only  payable  for  buildings  of  a  certain  description, 
wherein  no  fire  is  kept,  and  no  hazardous  goods  are  deposited. 
There  were  other  articles  fixing  a  higher  rate  of  premium  for 
buildings  of  other  descriptions,  with  the  same  proviso  against 
hazardous  goods;  and  a  proviso  that  "if  buildings  of  any 
description  insured  with  the  Company  shall,  at  any  time  after 
such  insurance,  be  made  use  of  to  stow  or  warehouse  any 
hazardous  goods,"  without  leave  from  the  Company,  the  policy 
should  be  forfeited. 

The  premises  were  agricultural  buildings,  but  not  such  as  were 
strictly  to  be  described  as  a  bam ;  but  they  were  of  such  a  nature 
that  they  would  have  been  insured  by  the  Company  at  the  same 
rate,  if  they  had  been  more  accurately  described.  They  required 
tarring ;  and  a  fire  was  consequently  Ughted  in  the  inside,  and  a 
tar-barrel  was  brought  into  the  building,  for  the  purpose  of 
performing  the  necessary  operations.  In  the  absence  and  by  the 
negligence  of  the  plaintiff's  servant,  the  tar  boiled  over,  took  fire, 
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communicated  with  that  in  the  barrel,  and  the  premises  were      Dobson 
burnt  down.  sotheby. 

F.  Pollock,  for  the  defendant,  contended,  that  the  plaintiff 
could  not  recover;  first,  because  the  premises  were  incorrectly 
described  as  a  bam ;  secondly,  because  the  lighting  a  fire  within 
the  building  was  a  contravention  of  the  terms  of  the  policy,  which 
required  that  no  fire  should  be  kept  *in  buildings  on  which  the  [  •92  ] 
rate  of  insurance  in  the  present  case  was  paid ;  thirdly,  that  the 
tar-barrel  came  under  the  description  of  hazardous  goods,  and, 
therefore,  that  bringing  it  within  the  premises  was  also  a  breach 
of  the  conditions  of  the  policy ;  and  that  all,  or  any  of  these 
circumstances,  occasioned  a  forfeiture  of  the  insurance. 

Lord  Tenterden,  Ch.  J.  said : 

If  the  property  insured  has  not  been  correctly  described,  the 
defendants  certainly  are  not  liable ;  but  I  do  not  think  there  is, 
in  this  case,  any  mis-description  which  will  discharge  them. 
The  word  "barn"  is  not  the  most  correct  description  of  the 
premises ;  but  it  would  give  the  Company  substantial  informa- 
tion of  their  nature :  there  would  be  no  difference  in  the  risk, 
and  the  insurance  would  have  been  at  the  same  rate,  whether 
the  word  "  barn,"  or  a  more  correct  phrase,  had  been  used ;  I 
think,  therefore,  that  they  are  substantially  well  described.  Nor 
do  I  think  that  the  other  circumstances  relied  on  furnish  any 
answer  to  the  action.  If  the  Company  intend  to  stipulate,  not 
merely  that  no  fire  should  habitually  be  kept  on  the  premises, 
but  that  none  should  ever  be  introduced  upon  them,  they  might 
have  expressed  themselves  to  that  effect ;  and  the  same  remark 
applies  to  the  case  of  hazardous  goods  also.  In  the  absence  of 
any  such  stipulation,  I  think  that  the  condition  must  be  under- 
stood as  forbidding  only  the  habitual  use  of  fire,  or  the  ordinary 
deposit  of  hazardous  goods,  not  their  occasional  introduction,  as 
in  this  case,  for  a  temporary  purpose  connected  with  the  occu- 
pation of  the  premises.  The  common  repairs  of  a  building 
necessarily  *require  the  introduction  of  fire  upon  the  premises,  [  *93  ] 
and  one  of  the  great  objects  of  insuring,  is  security  against  the 
negligence  of  8er\'ants  and  workmen.    I  cannot,  therefore,  be  of 


720  1827.    N.  P.     MOODY  &  MALKIN,  93.  [r.r. 

D0B80N      opinion  that  the  policy  in  this  case  was  forfeited  ;  and  certainly, 

SoTHBBT.     if  it  is  valid,  the  circumstance  that  the  fire  happened  through  the 

negligence  of  the  plaintiff's  servant  furnishes  no  answer  to  the 

action. 

Verdict  for  the  plaintiff. 

Scarlett,  A.-G.,  Gumey,  and  Tomlinson,  for  the  plaintiff. 

F.  Pollock  and  Patteson,  for  the  defendants. 


1^27.  LAWLER   V.  KERSITAW  and   Others. 

Oct.  16. 

(Moody  &  Malkin,  93—96.) 

-  *  A  party  paying  a  deposit  oi\  shares  in  a  trading  company,  and  after- 
^       -'                 wards  signing  the  deed  of  partnership,  is  to  be  considered  as  a  partner 

from  the  time  of  his  paying  the  deposit.  Quare,  if  the  mere  payment  of 
the  deposit,  without  the  subsequent  signature  of  the  deed,  would  make 
him  a  partner  ? 

Assumpsit  for  goods  sold  and  delivered. 

The  defendants  were  shareholders  in  the  Devon  and  Cornwall 
Mining  Company,  and  the  demand  was  for  stationery  furnished 
to  their  office  in  London. 

At  a  meeting  held  on  the  7th  of  April,  1825,  at  which  two 
of  the  defendants  were  present,  it  was  agreed  to  establish  the 
[  *^^  ]  Company,  and  all  the  defendants,  *except  one.  Barber,  were 
named  directors.  Letters  were  sent  to  all  the  persons  so  named 
directors,  announcing  their  appointment ;  and  on  the  16th  April, 
all  the  defendants,  including  Barber,  paid  an  instalment  upon 
their  shares.  The  deed  was  not  executed  by  the  defendants  till 
after  the  last  of  the  goods  supplied  by  the  defendant  had  been 
delivered ;  but  after  that  time.  Barber  and  all  the  other  defen- 
dants, except  one,  who  was  otherwise  fixed,  signed  it. 

Part  of  the  goods  were  furnished  on  the  11th,  12th,  and  18th 
of  April ;  and  the  rest  after  the  16th. 

The  Attomey-Generaly  for  the  defendants,  contended  that 
they  were  entitled  to  a  verdict,  there  being  no  evidence  to  fix  the 
defendant  Barber  with  any  contract.  No  person,  who  comes  into 
a  partnership,  is  thereby  made  liable  for  the  debts  due  from  the 
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firm  before  he  joined  it ;  and  the  question,  therefore,  is,  when      lawler 

Barber  became  a  partner.    He  was  clearly  a  partner  from  the     „    ^* 

^  ./        x-  Kershaw. 

time  when  he  signed  the  deed ;  but  then  all  the  goods  had  been 

furnished,  and  he  was  no  partner  until  then.     It  is  true  that  he 

had  paid  a  deposit  on  his  shares,  but  that  is  not  sufficient.    A 

man  can  only  be  liable  as  a  partner,  either  because  he  is  really 

interested  as  such,  or  because  he  holds  himself  out  as  such, 

and  gives  the  firm  the  credit  of  his  name.     The  payments  on 

April  16th  were  not  of  public  notoriety,  and  the  parties  making 

them  could  not  be  liable,  therefore,  on  the  latter  ground ;  nor  could 

they  on  the  former,  for  they  did  not,  by  those  payments,  acquire 

any  interest  in  the  property  or  adventures  of  the  Company. 

They  might,  perhaps,  have  an  equitable  right  to  compel  any  of 

the  adventurers,  who  then  *held  the  mines,  to  convey  to  them       [  •95  ] 

their  proportions  of  them  ;  but  until  that  was  done,  they  had  no 

interest  in  them,  and  consequently  could  not,  till  then,  become 

partners  on  the  score  of  such  interest.     At  all  events,  none  of 

the  partners  can  be  liable  for  the  goods  furnished  before  the 

16th  April,  when  they  made  their  payments. 

Lord  Tenterden,  Ch.  J. : 

There  appears  in  this  case  to  have  been  a  preliminary  meeting, 
attended  by  some  of  the  defendants,  where  all  the  defendants, 
except  Barber,  were  named  as  directors;  and  that  nomination 
was  communicated  to  the  parties  named.  They  cannot  be  liable 
as  partners  for  demands  accruing  before  they  became  such,  and 
they  cannot  be  rendered  partners  by  the  act  of  others:  the 
plaintiff,  therefore,  cannot  recover  against  them  for  any  thing 
furnished  before  they  assented  to  their  appointment.  There  is 
no  evidence  of  any  such  assent  before  the  16th  ;  but  on  that  day, 
they  pay  their  deposits,  after  having  received  notice  of  their 
appointment ;  and  that  is  a  good  recognition  of  their  character, 
and  for  all  goods  furnished  after  that  time  they  must  be  liable, 
unless  there  is  a  deficiency  of  evidence  against  Mr.  Barber,  who 
stands  in  a  different  situation  from  the  others.  He  was  not 
a  director  at  any  time  during  the  supply  of  these  goods ;  and 
the  evidence  against  him  is  only  that  he  paid  his  deposit  on  the 
16th  April,  and  that  at  a  period  after  all  the  goods  were  supplied, 

R.R. VOL.  XXXI.  46 


722 


1827.    N.  P.    MOODY  &  MALKIN,  95—96. 


[B.B. 


Lawleb 

r. 
Kebshaw. 


[•96] 


he  signed  the  deed  of  partnership.  A  question  has  been  raised, 
.whether  the  mere  payment  of  his  instalment  is  sufficient  to 
constitute  him  a  partner ;  but  I  think  I  am  not  called  on  in  this 
case  to  decide  that  ^point.  There  is  another  fact  here,  that  after 
the  payment  Mr.  Barber  executed  the  deed.  I  think  that  is  a 
good  recognition  of  his  former  payment  as  a  transaction  connected 
with  the  partnership,  and  shews  that  in  making  it  he  ck)nsidered 
himself  as  becoming  a  partner;  and,  consequently,  taking  the 
two  facts  together,  and  not  inquiring  what  might  have  been  the 
ieffect  of  the  payment  standing  singly,  that  Mr.  Barber,  in  this 
case,  was  clearly  a  partner  from  the  period  when  it  was  made. 

Verdict  for  the  plaintiff  for  the  goods  supplied 
after  the  16th. 

Gurney  and  Chitty,  for  the  plaintiff. 

Scarlett,  A.-G.,  Campbell^  F.  Pollock,  Patteson,  and  Perringj 
tar  different  defendants. 


1827. 
Aug.  6. 

Staford. 
I  109] 


HIGHFTELD   v.   PEAKE. 

(Moody  &  Malkin,  109—112.) 

An  examined  copy  of  a  deposition  in  Chancery  is  admissible  in  evidence, 
for  the  purpose  of  contradicting  the  testimony  of  the  same  person  when 
produced  afterwards  as  a  witness. 

This  was  an  issue  directed  by  the  Mastkr  of  the  Rolls  to  try 
the  validity  of  a  supposed  deed  of  gift  from  one  Joseph  Ward, 
deceased,  to  the  plaintiff,  of  an  estate  called  Bowers.  The  defence 
relied  on  was,  that  the  deed  was  a  forgery  by  the  plaintiff. 

The  plaintiff's  brother  was  called  to  prove  the  execution  of  the 
deed  by  Ward,  and  minutely  cross-examined  as  to  the  circumstances 
attending  the  execution ;  he  had  previously,  in  his  deposition  in 
Chancery,  given  a  different  account  of  those  circumstances. 


1 110  ]  Campbell,  in  order  to  contradict  the  witness,  px'oposed  to  read 

an  office  copy  of  the  deposition,  which  had  also  been  examined 
with  the  original  deposition.  The  deposition  had  been  read 
before  the  Master  of  the  Rolls  from  another  office  copy. 
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Taunton  objected  that  the  copy  could  not  be  received.  In  Hiohpibld 
Mees  d.  Hoivell  v.  Boiven,  M'Clel.  &  Yo.  888,  when  Gabrow,  B.  pbakk, 
had  received  a  copy  of  an  affidavit,  made  for  the  purpose  of 
obtaining  an  injunction,  the  Court  of  Exchequer  held  that  the 
evidence  had  been  improperly  admitted,  and  ordered  a  nonsuit  to 
be  entered ;  and  distinguished  the  case  from  that  of  HenneU  v. 
Lyon,  1  B.  &  Aid.  182,+  and  Ewer  v.  Ami/rose,  4  B.  &  C.  25,1 
where  copies  of  answers  had  been  admitted ;  saying,  that  those 
cases  had  gone  to  the  extremity  of  the  law,  and  they  could  not 
carry  them  any  further  ;  and  that  as  they  did  not  in  terms  apply 
to  affidavits,  they  would  not  extend  them  to  that  case. 

Campbell  and  Russell,  Serjt.  answered,  that  the  decision  in 
Rees  V.  Bowcn  proceeded  on  the  particular  circumstances  of  the 
case  ;  that  there  was  some  doubt  as  to  the  identity  of  the  party,  and 
\vhether  the  affidavit  had  ever  been  used ;  and  that  Hullock,  B. 
intimated  that  an  affidavit  which  had  been  used,  would  stand  on 
the  same  footing  as  an  answer,  and  consequently  that  the  case 
was  not  an  authority  in  the  present  instance;  and  that  the 
general  rule  was  clear,  that  an  examined  copy  of  an  answer  or 
deposition  in  Chancery  was  admissible  for  all  purposes,  except  on 
an  indictment  for  perjury  committed  in  them. 

Taunton  said,  that  there  was  here  also  want  of  strict  proof       [  m  ] 
that  the  deposition  had  been  used ;  for  the  deposition  read  was 
from  another  office  copy,  and  there  was  no  proof  that  the  two 
copies  coincided. 

LiTTLBDALE,  J.  I 

There  seems  to  be  some  doubt  as  to  the  precise  statement  of 

what  passed  in  the  Court  of  Exchequer, §  (the  report  was  not  in 

Court,)  and,  if  the  question  is  not  concluded  by  that  case,  I  am  of 

+  18  B.  K.  456.  might  affect  the  question.  Graham,B* 

{  28  E,  R.  198.  thought    the    evidence    insufficient, 

§  Garrow,  B.  in  that  case  ques-  even  if  the  affidavit  had  been  used, 

tioned  the  authority  of  HenneU  v.  Alexander,  C.  B.  was  absent,  and 

Lyon,  and  adverted  to  the  circum-  Hxtllock,  B.  decided  entirely  on  the 

stance  of  there  being  no  proof  that  ground    that  the    affidavit    did  not 

the  affidavit  had  been  used,  but  with-  appear  to  have  been  used, 
out  expressing  any  opinion  how  it 

46—2 
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HlOHFIELD 

V, 

PSAKE. 


[112] 


opinion  that  the  evidence  is  sufficient.  I  think  that  ijL  would  be 
so  in  any  case,  and  it  is  more  decidedly  so  here ;  for  there  is  a 
case  in  Burrow  {Denn  d.  Lucas  v.  Fnlford,  2  Burr.  1179),  where 
it  was  held  that  in  the  same  Court,  and  same  cause,  an  office 
copy  is  sufficient ;  and  this  being  an  issue  out  of  the  Court  of 
Chancery,  may  be  considered  as  a  proceeding  in  that  Court,  and 
therefore  the  office  copy  would  probably  be  evidence  enough.  In 
this  case,  however,  it  is  an  examined  copy  also. 

Verdict  for  the  defetidaiit. 

A  new  trial  was  afterwards  moved  for  before  the  Master  of  the 
Bolls,  on  the  merits,  and  refused ;  but  no  question  was  made  as 
to  the  admission  of  the  evidence  above  stated. 


1827. 
A^^.  21. 

Hereford, 
[112] 


HOLDER  V.   COATES,   Gent.,   One,  &c. 

(Moody  &  Malkin,  112—114.) 

If  a  tree  grows  near  the  confines  of  the  land  of  two  parties,  so  that  the 
roots  extend  into  the  soil  of  each,  the  property  in  the  tree  belongs  to  the 
owner  of  that  land  in  which  the  tree  was  first  sown  or  planted. 

Trespass  for  cutting  a  tree  of  the  plaintiff. 

The  plaintiff's  land,  and  that  of  the  defendant,  adjoined  each 
other,  the  plaintiff's  land  being  rather  the  higher,  and  the  sepa- 
ration between  the  two  being  by  a  hedge  belonging  to  the  plain- 
tiff, and  standing  at  the  extremity  of  his  ground,  on  the  bank 
or  declivity  descending  to  that  of  the  defendant.  The  trunk 
of  the  tree  stood  in  the  defendant's  land,  but  some  of  the 
lateral  or  spur  roots  grew  into  the  land  of  both  parties ;  and 
evidence  was  given  on  the  part  of  the  plaintiff  to  shew  that  there 
was  no  tap  root,  and  that  all  the  principal  roots,  from  which  the 
tree  derived  its  main  nourishment,  were  those  which  grew  into 
the  plaintiff's  land.  The  defendant,  on  the  other  hand,  gave 
evidence  that  there  was  a  tap  root,  growing  entirely  in  his  land, 
and  that  the  spur  roots  grew  alike  in  the  lands  of  both  parties. 

On  the  part  of  the  defendant  it  was  contended  that,  upon  the 
evidence,  the  tree  must  be  taken  as  belonging  entirely  to  his  land ; 
but  that,  at  all  events,  it  derived  part  of  its  nourishment  from  his 
land,  and  that  the  plaintiff  and  defendant  in  that  case  would  be 
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tenants  in  common  of  the  tree,  ^according  to  the  rule  in  the  case  Holdbb 
of  Waterman  v.  Soper,  1  Lord  Baym.  737  ;t  and  in  that  case  coates. 
the  action  of  trespass  could  not  be  supported.  [  *'ii3  ] 

LiTTLEDALE,  J.  : 

There  is  another  case  on  that  subject  (Masters  v.  PoUle,  2  Boll. 
Eep.  141),  in  which  it  was  considered  that,  if  a  tree  grows  in  A.'s 
close,  though  the  roots  grow  in  B.'s,  yet  the  body  of  the  tree 
being  in  A.'s  soil,  the  tree  belongs  to  him.  I  remember,  when  I 
read  those  cases,  I  was  of  opinion  that  the  doctrine  in  the  case  of 
Masters  v.  Pollie  was  preferable  to  that  in  Waterman  v.  Soper  ; 
and  I  still  think  so.  However,  if  the  question  becomes  material, 
I  will  give  you  leave,  on  the  authority  of  that  case,  to  move  to 
enter  a  nonsuit. 

His  Lordship,  in  summing  up  to  the  jury,  said,  that  with  respect 
to  any  question  which  had  been  raised  as  to  the  proportion  of 
nourishment  derived  by  the  tree  from  the  soil  of  the  plaintiff  and 
defendant,  he  did  not  see  on  what  grounds  the  jury  could  find  for 
either  party ;  but  that  the  safest  criterion  for  them  would  be,  to 
consider  whether,  from  the  evidence  given  as  to  the  situation  of 
the  trunk  of  the  tree  above  the  soil,  and  of  the  roots  within  it, 
they  could  ascertain  where  the  tree  was  first  sown  or  planted ;  if 
they  thought  it  was  first  set  in  the  land  of  the  plaintiff,  they 
would  find  a  verdict  for  him ;  for  the  defendant,  if  the  tree  had 
originally  been  set  in  his.  If  they  could  form  no  *opinion  on  [•!!*] 
this  subject,  he  would  afterwards  give  them  his  direction  on  the 
questions  which  they  would  then  have  to  consider. 

The  jury  saying  that  they  could  not  tell  in  whose  ground  the 
tree  first  grew,  a 

Verdict  for  the  defendant  was  taken  by  consent^  on 
terms  agreed  on  between  the  parties.l 

litLSseU,  Serjt.  and  Whitcombe,  for  the  plaintiff. 
Campbell  and  Ludlow,  Serjt.,  for  the  defendant. 

t  See  also  2  Boll.  Eep.  266,  an  civil  law  on  this  subject.    In  Dig. 

Anonymous  case  to  the  same  effect.  lib.  xlvii.  7,  6,  2,  we  find,  ^<  Si  radi- 

l  The  same  difficulty  and  conflict  cibus  vicini  arbor  aletur  tamen  ejus 

•of  opinions  has  existed  also  in  the  est,  in  cu jus  f undo  origo  ejus  fuerit;" 
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1828.  LITTLE  V.  SLACKFOED.t 

^^^'  (Moody  &  Malkin,  171—1720 

Westminster.  A  paper  in  these  words,  **  Mr.  L.,  please  to  let  the  bearer  have  7/.,  and 

[  171  ]  place  it  to  my  account,  and  you  will  oblige  your  humble  seiTant,  E.  S.," 

is  not  a  bill  of  exchange. 

Debt  for  money  paid. 

The  defendant  being  indebted  to  J.  S.  for  work  done,  gave  him 
an  unstamped  paper  addressed  to  the  plaintiff  in  the  following 
words : 

**  Mr.  Little,  please  to  let  the  bearer  have  seven  pounds,  and 
place  it  to  my  account,  and  you  will  oblige 

'*  Your  humble  servant, 

"  R.  Slackford." 

There  was  also  some  slight  evidence,  that  the  defendant  had 
acknowledged  the  debt. 

Comyn,  for  the  defendant,  objected,  that  the  paper  pro- 
duced  was  a  bill  of  exchange,  and  could  not  be  read  for  want  of 
a  stamp,  and  the  other  evidence  would  not  warrant  a  verdict. 

a  passage  with  some  inaccuracy  in  and  the  trees  in  them  are  declared 
the  wording  of  the  first  part  of  the  (Art.  670,  673)  to  be  common  pro- 
sentence,  but  which  clearly  corre-  perty,  **  mitoyeaSy*  except  in  certain 
spends  with  the  doctrine  held  by  cases;  the  planting  of  other  trees. 
LriTLEDALE,  J.  within  certain  distances  of  the  hedge 
On  the  other  hand,  in  the  Instit.  is  forbidden  (by  Art.  671,)  and  if  any 
lib.  ii.  1,  31,  we  find  *'  Si  vicini  arbor  are  planted  within  these  distances, 
ita  terram  Titii  presserit,  ut  in  ejus  the  occupier  of  the  adjoining  land 
fundum  radices  egerit,  Titii  effici  has  the  right  of  having  them  removed, 
arborem  dicimus :  ratio  enim  non  and  also  of  cutting  the  roots  of  trees 
permittit,  ut  alterius  arbor  esse  in-  growing  into  his  land  (by  Art.  672). 
telligatur,  quam  cujus  in  fundum  It  is  evident,  therefore,  that  in  the 
radices  egerit.  £t  ideo  prope  con-  few  cases  where  the  question  can  now 
finium  arbor  posita,  si  etiam  in  vicini  arise,  the  rule  would  be  substantially 
fundtmi  radices  egerit,  commimis  fit.**  the  same  with  that  adopted  in  the 
And  there  is  another  passage  to  the  piincipal  case,  by  LmLEDALE,  J. 
same  effect,  and  nearly  in  the  same  t  It  is  difficult  to  see  the  distinc- 
words,  in  Dig.  lib.  xli.  1,  7, 13.  And  tion  between  this  paper  and  the  one 
the  commentators  on  these  different  in  question  in  Ruff  v.  Wehb,  5  B.  B. 
passages  appear  also  to  disagree  on  723  (1  Esp.  129).  Both  cases  are 
the  question.  In  the  new  Code  Civil  cited  by  Mr.  Chalmers  as  illustra- 
of  France,  the  difficulty  has  been  tions  of  s.  3  of  the  Bills  of  Exchange 
avoided  by  a  minute  and  careful  Act,  1882. — B.  0. 
legislation ;    the   boundary  hedges, 
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Lord  Tbntbrden,  Ch.  J. :  Little 

I  think  no  stamp  is  necessary ;  ijhe  paper  does  not  purport  to    slackfobd. 
be  a  demand  made  by  a  party  having  a  right  to  call  on  the  other 
to  pay.     The  fair  meaning  is,  "  You  will  oblige  me  by  doing  it." 
Even  without  the  paper,  *the  other  evidence  would  probably       [  ^172  ] 
entitle  the  plaintiff  to  a  verdict. 


Verdict  for  the  plaintiff. 


Archbold,  for  the  plaintiff. 
Corny Tiy  for  the  defendant. 


BROMLEY  V.  HOLDEN  and  Another,  J«*^«- 

May  22. 

(Moody  &  Malkin,  175.)  

We8tmin*ter. 
A  landlord  may  maiutain  an  action  on  the  statute  1 1  Geo.  11.  c.  lU,  s.  3,         r  |j.  -i 
for  double  the  value  of  goods  fraudulently  removed  to  prevent  a  distress, 
although  they  be  worth  less  than  50/. ;  he  is  not  confined  to  his  remedy 
by  application  to  two  magistrates. 

Debt  apon  the  statute  11  Geo.  II.  c.  19,  s.  8,  for  double  the 
value  of  goods  removed  to  avoid  a  distress. 
The  goods  were  under  the  value  of  502. 

Cunvood,  for  the  defendants,  suggested  that  the  fourth 
section  of  the  statute,  giving  the  landlord  a  remedy  by  complaint 
to  two  magistrates,  when  the  goods  do  not  exceed  the  value  of 
50Z.,  rendered  it  compulsory  on  him  to  adopt  that  course,  and 
that  the  action,  consequently,  could  not  be  maintained. 

Lord  Tbntbrden,  Ch.  J. : 

I  think  the  two  clauses  taken  together  give  the  landlord  the 
election  which  remedy  he  will  pursue. 

Vei'dictfoi*  the  plaintif. 

Sir  James  Scarlett  and  Kelly ,  for  the  plaintiff. 
Curwood,  for  the  defendants. 
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1828.  THOMPSON  V.   SHACKELL.t 

.yaff  21. 
JL  (Moody  &  Malkin,  187—188.) 

It  iH  not  libellous  fairly  and  honestly  to  critici^  a  painting  publicly 
[  187  ]  exhibited,  however  strong  the  terms  of  censure  used  may  be. 

Case  for  a  libel.     Plea,  general  issue. 

The  libel  complained  of  was  a  criticism  published  in  the 
John  Bull  newspaper,  of  which  the  defendant  was  the  publisher, 
on  a  portrait  of  the  King,  painted  by  the  plaintiff,  which  was 
exhibited  at  Somerset  House.  The  libel  termed  the  painting 
a  mere  daub,  and  used  other  strong  terms  of  censure.  It  also 
imputed  to  the  plaintiff  that  he  had  procured  the  King  to  sit  for 
the  portrait,  under  pretence  of  introducing  it  into  a  large  paint- 
ing of  the  King's  embarkation  in  Ireland  ;  and  had  then  exhibited 
it  as  a  single  portrait,  on  canvas  enlarged  for  the  purpose  :  and 
this  latter  imputation  was  proved  to  be  true. 

It  was  contended,  for  the  defendant,  that  the  article  complained 
of  was  a  fair  criticism  on  a  work  of  art  exhibited  to  public  inspec- 
tion ;  and,  therefore,  not  libellous,  on  the  authority  of  Carr  v. 
Hood,  1  Camp.  855,  n.t 

[  188  ]  Best,  Ch.  J.,  in  summing  up  to  the  jury,  said  :  The  question 

for  you  is,  whether  the  publication  is  a  fair  and  temperate  criticism 
on  the  painting  of  the  plaintiff ;  or  whether  it  be  made  the  vehicle 
of  personal  malignity  towards  the  plaintiff.  I  have  myself  §  acted 
on  the  doctrine  of  my  Lord  Ellenborouoh  in  the  case  referred  to, 
though  I  do  not  go  quite  so  far  as  he  did  in  that  case,  because  I 
think  no  personal  ridicule  of  the  author  is  justifiable  ;  but  if  this 
be  really  an  honest  criticism,  and  no  more,  this  defendant  is 
entitled  to  your  verdict.  If  he  has  exceeded  the  limit  of  fair  and 
honest  criticism,  then  you  will  find  for  the  plaintiff. 

Verdict  for  the  defendant. 
Toddy,  Serjt.  and  Reader,  for  the  plaintiff. 

Wilde,  Serjt.  and  J.  Parke,  for  the  defendant. 

t  Merivale    v.    Ctrson    (1887)    20  §  Dun  fie  v.  .-l/^fer^on,  By.  &M.  287. 

Q.  B.  Div.  275.  See  also  Sonne  v.  Knight^  p.  714,  ante 

t  10  R.  E.  701,  /I.  (Moody  &  Malkin,  74). 
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DOE  DEM.  DAVIS  AND  Another  v.  ELSAM.f  jgig. 

(Moody  &  Malkin,  189—191.)  JuneZO, 

l^visoes  for  re-entry  in  a  lease  are  to  be  construed  like  other    Westminster. 
contracts;  not  with  the  strictness  of  conditions  at  common  law.  [  189  ] 

Ejectment.  The  action  was  brought  on  a  clause  of  re-entry  in 
a  lease,  in  case  Elsam,  his  executors,  &c.,  should  carry  on  the 
business  of  a  pork  butcher  on  the  premises,  "or  if  any  auction 
should  be  had  on  the  premises,  or  use  them  for  the  sale  of  pork." 

It  was  clearly  proved  that  carcases  of  pork  had  been  exposed 
on  the  premises  by  one  Summers,  and  that  bargains  had  been 
made  there  by  him  with  respect  to  the  sale,  and  that  there  was 
*a  placard  on  the  shop  stating  that  orders  for  Summers,  who  [  •i^  3 
was  a  pork  butcher  in  the  neighbourhood,  were  received  there. 
It  appeared,  however,  that  the  carcases  were  always  taken  to 
Summer's  own  premises  to  be  cut  up,  and  that  the  bills  for  the 
meat  supplied  were  made  out  as  from  Summer's  own  establish- 
ment. It  further  appeared  that  Summers  had  got  into  posses- 
sion for  another  purpose,  and  that  the  defendant,  as  soon  as  he 
was  aware  of  his  conduct,  immediately  put  a  stop  to  it. 

Brougham,  for  the  defendant,  submitted  that  there  was  no 
forfeiture.  All  conditions  to  defeat  an  estate  must  be  construed 
strictly.  Now  here  the  business  carried  on  was  not  that  of  a  pork 
butcher,  which  consists  in  the  cutting  up,  and  not  merely  in 
exposing  the  whole  carcase.  The  first  part  of  the  proviso,  there- 
fore, was  out  of  the  question.  And  no  recovery  can  be  had  on 
the  second  part;  first,  because  it  is  ungrammatical  and  insensible; 
and,  secondly,  because  there,  also,  the  dealing  was  not  within  the 
words  of  the  proviso  ;  for  the  sale,  even  if  the  proviso  had  effect, 
was  not  completed  on  the  premises,  but  at  Summer's  other  estab- 
lishment, where  the  meat  was  cut,  and  whence  it  was  delivered. 

Lord  Tenterden,  Gh.  J. : 

I  think,  under  the  peculiar  circumstances  of  the  case,  the  defen- 
dant having  done  all  in  his  power  to  prevent  the  evil  complained 
of,  the  plain tiflf  would  do  well  to  consent  to  withdraw  a  juror. 
In  point  of  law,  however,  I  think  that  the  second  part  of  the 

t  Approved  of  in  Croft  v.  Lumley  (18o5)  o  E.  &  B.  648,  677,  27  L.  J. 
Q.  B.  321. 
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Doe  dem. 
Davis 

r. 
Klsam. 

r  'iw  ] 


proviso  '*^must  be  considered  to  have  the  same  effect  as  if  it  had 

been  expressed  *'  in  case  the  premises  should  be  used  for  the  sale 

of  pork ; "  and  I  also  think  that  the  artifice  resorted  to  by  Summers 

is  only  a  fraud  attempted  on  the  proviso,  and  would  not  prevent 

its  operation.     I  do  not  think  provisoes  of  this  sort  are  to  be 

construed  with  the  strictness  of  conditions  at  common  law.   These 

are  matters  of  contract  between  the  parties,  and  should,  in  mj 

opinion,  be  construed  as  other  contracts.     The  parties  agree  to 

a  tenancy  on  certain  terms,  and  there  is  no  hardship  in  binding^ 

them  to  those  terms.    In  my  view  of  cases  of  this  sort  the  provisoes 

ought  to  be  construed  according  to  fair  and  obvious  construction » 

without  favour  to  either  side. 

A  juror  was  then  vnthdrawn. 


1828. 
July  U. 

GvUdhalL 
[200] 


[  ♦201  ] 


BAERETT   v.   DEERE. 

(Moody  &  Malkin,  200—202.) 
Payment  to  a  person  found  in  a  merchant's  coiyiting-house,  and 
appealing  to  be  intrusted  with  the  conduct  of  the  business  there,  is 
good  payment  to  the  merchant,  though  it  turns  out  that  the  person  wa» 
never  employed  by  him. 

Assumpsit  for  goods  sold  and  delivered. 

The  defence  was  payment.  There  had  been  some  disputes 
between  the  parties  as  to  certain  deductions  claimed  by  the 
defendant ;  and  the  defendant  sent  W.  A.  to  pay  the  undisputed 
amount,  and  ordered  him  to  deliver,  At  the  same  time,  a  letter 
stating  his  objections  to  the  items  in  dispute.  W.  A.  stated,  that 
he  went  to  the  plaintiff's  counting-house,  that  the  counting-house 
had  a  part  railed  off,  and  that  within  that  part  he  found  a  person 
sitting,  with  account-books  near  him,  and  that  he  gave  him  the 
amount  he  was  directed  to  *pay,  and  the  letter.  The  person  to 
whom  he  gave  the  money  and  letter  opened  the  letter,  referred 
to  some  of  the  books,  and  then  said  he  could  say  nothing  as  to 
the  contents  of  the  letter ;  that  that  question  might  remain  open, 
but  that  he  would  give  a  receipt  for  the  sum  actually  paid.  He 
accordingly  gave  a  receipt  in  the  following  form  : 

Received  of  J.  Deere,  Esq.,  6Z.  16«. 

for  Barrett  and  Co. 

W.  Long. 
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In  fact,  the  plaintiff  had  no  such  person  as  W.  Long  in  his  Babrbtt 
employment,  and  the  money  never  came  to  his  hands ;  and  it  deerk, 
was  also  provecT  that  no  one,  except  the  plaintiff's  son,  usually 
sat  in  the  counting-house,  and  that  the  money  was  not  paid  to 
him.  Some  attempt  was  made,  but  with  little  success,  to  prove 
that  A.  B.  had  mistaken  the  plaintiff's  counting-house.  The 
money  originally  in  dispute  had  been  paid  into  court,  and  the 
only  question  now  was.  Whether  there  had  been  a  good  payment 
of  the  61.  168.  or  not  ? 

LoBD  Tbntbrdbn,  Ch.  J. : 

The  only  question  for  the  jury  is.  Whether  the  sum  of  6i.  16«. 
was  paid  at  the  plaintiff's  counting-house  or  not?  if  it  was,  the 
defendant  is  entitled  to  a  verdict.  If  he  were  not,  the  conse-. 
quences  would  be  very  serious.  In  a  great  place  of  business  like 
this,  no  transactions  could  be  carried  on,  if  it  were  not  sufiBcient 
for  a  purchaser  to  send  his  money  to  the  seller's  place  of  business, 
and  pay  it  to  any  person  whom  he  finds  there,  whether  actually 
authorized  to  receive  it  or  not,  *who  appears  to  be  intrusted  with  [  '202  ] 
the  conduct  of  the  business.  The  debtor  has  a  right  to  suppose 
that  the  tradesman  has  the  controul  of  his  own  premises,  and 
that  he  will  not  allow  persons  to  come  there  and  intermeddle  in 
his  business  without  his  authority.  If,  therefore,  the  jury  are 
of  opinion  that  the  payment  was  made  at  the  plaintiff's  counting- 
house,  their  verdict  must  be  for  the  defendant. 

Verdict  for  the  defendant. 
Gurney  and  F.  Kelly ^  for  the  plaintiff. 
Campbell  and  Maule,  for  the  defendant. 


NAYLOE  AND  Others  v.  TAYLOR.  i828. 

(Moody  &  Malkin,  205—208.)  Myl6. 

[The  ruling  of  Lord  Tbnterdbn  at  Nisi  Prius  in  this  case  will 
be  reported  with  the  case  in  9  B.  &  C] 


732  1828.     N.  P.    MOODY  &  MALKIN,  288—239.       b.b. 

1828.  WILMOTT  V.   SMITH  and  ANarHER.t 

JJrr.  2. 
(Moody  &  MaDdD,  238—239 ;  S.  C.  3  Car.  k  P.  453.) 

A  tender  to  a  person  in  the  office  of  the  plaintifF's  attorney,  who  is 
-  '^^^  J  referred  to  on  the  subject  by  a  clerk  in  the  office,  and  refuses  the  tender 

as  being  of  an  insufficient  sum,  is  a  good  tender,  without  shewing  who 
that  person  wa«. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non-assumpsit 
as  to  all  except  4/.  10«.,  and  a  tender  of  that  sum. 

The  tender  relied  on  was  made  by  one  of  the  defendants  at  the 
office  of  Piatt,  the  plaintiff's  attorney.  When  he  went  there,  he 
found  a  clerk,  to  whom  he  proposed  to  pay  the  money.  The 
clerk,  however,  said  that  he  had  no  authority  to  act,  and  desired 
the  defendant  to  wait.  The  defendant  did  so,  until  another  person 
came  in,  to  whom  the  clerk  explained  what  the  defendant  had 
[  «239  ]  «come  for ;  and  the  defendant  then  made  a  regular  tender  of  the 
4/.  10s.  to  that  person,  who  refused  to  receive  it,  saying,  that  he 
would  not  take  less  than  the  whole  sum  of  61.  5s.  It  did  not 
appear  distinctly  who  this  person  was,  probably  the  chief  clerk 
of  the  attorney;  but  it  was  not  either  the  plaintiff  or  his 
attorney. 

Williams,  for  the  plaintiff,  said,  that  this  was  not  sufficient 
evidence  of  a  tender,  for  that  there  was  no  proof  that  the  person 
to  whom  it  was  made  was  authorized  on  the  part  of  the  plaintiff 
to  receive  the  money. 

Lord  Tbntbrden,  Ch.  J. : 

I  think  the  evidence  is  sufficient.  If  the  person  to  whom  it  was 
made  had  declined  to  receive  the  money  on  the  ground  that  he 
was  not  authorized ;  if  he  had  said,  '*  I  cannot  take  it,  you  must 
see  Mr.  Piatt  or  the  plaintiff; "  the  answer  might  have  been  a 
good  one.  But  here,  being  referred  to  in  the  office  of  the  plaintiff's 
attorney,  who  would  have  been  competent  to  receive  the  money, 
he  declines,  not  on  the  ground  of  any  want  of  authority,  but 
because  the  tender  is,  as  he  thinks,  insufficient.    If  a  tender 

t  See  Moffat  v.  Parsons,  15  R.  E.  506  (5  Taunt.  807),  and  Barrett  v.  Beert, 
p.  730,  ante  (Moody  &  Malkin,  200). 
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under  such  circumstances  were  not  held  good,  the  party  makmg     Wilmott 
it  would  be  deluded :  for  he  would  necessarily  go  away  with  the       smith. 
impression  that  he  had  made  an  effectual  tender. 

Verdict  far  the  defendants. 

Willia7ng  and  Piatt,  for  the  plaintiff. 
Brodrick,  for  the  defendants. 


NEL80X  AND   Others  ^^   SALVADOR.t 

(Moody  &  Malkin,  309—310.) 

A  warranty  to  sail  on  or  before  a  particular  day,  is  not  fulfilled,  if 
the  ship  does  not  completely  unmoor  on  that  day,  though  she  then  has 
her  cargo  and  passengers  on  board,  and  is  quite  ready  to  sail,  and  is  only 
prevented  doing  so  by  stress  of  weather. 

Assumpsit  on  a  policy  of  insurance  on  sugars  on  board  the 
ship  George  at  and  from  Tobago,  **  warranted  to  sail  on  or 
before  the  1st  of  August,  1827;"  the  time  of  sailing  being 
afterwards  altered  by  the  substitution  of  the  10th  of  August 
for  the  1st. 

F.  PoUockf  for  the  plaintiffs,  stated  to  the  jury,  that  the  ship 
was  cleared  outwards  on  the  9th  of  August,  that  the  whole  of 
her  cargo  and  all  her  passengers  were  on  board  on  the  morning 
of  the  10th,  and  that  on  the  afternoon  of  that  day  she  prepared 
to  leave  the  port.  She  was  then  moored  by  two  anchors.  One 
of  them  was  weighed,  some  of  the  sails  set,  and  the  ship  pro- 
ceeded about  thirty  fathoms,  by  heaving  in  that  quantity  of  the 
cable  of  the  remaining  anchor.  When  they  were  about  to  heave 
that  anchor,  the  captain  observed  a  very  heavy  swell  setting  into 
the  bay,  and  feared  to  take  his  departure  lest  he  should  be  lost 
in  getting  out.  Nothing  more  therefore  was  done  until  the 
morning  of  the  11th,  when  the  ship  actually  left  the  port.  She 
was  lost  on  her  way  home.  The  learned  counsel  said,  that  the 
point  arising  on  these  circumstances  was  quite  a  new  one ;  and 

t  Compare  Thelhissou  v.  Fergusson,  Doug.  346,  and  TheUttseoti  r.  Staples, 
Doug.  351,  n.—R,  C. 


1829. 
March  2. 

GuildhalL 

[309] 
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Nelson 

r. 

Salvadob. 


•310] 


1829. 
March  27. 

Exeter. 
[323  ] 


the  quefition  was,  TVliether  such  a  warranty  meant  more  than 
that  the  ship  should  be  in  condition,  and  ready  to  sail  if  the 
weather  permitted?  It  cannot  be  required  that  she  should 
*actually  sail,  to  the  imminent  hazard  of  the  ship  and  crew  ; 
and  the  underwriters  would  have  had  little  reason  to  be  satisfied, 
if  she  had  sailed  to  fulfil  the  warranty,  and  had  been  lost  in 
getting  out  of  the  harbour. 
The  circumstances  opened  were  then  proved. 

Sir  J.  Scarlett  for  the  defendant : 
Does  not  your  Lordship  think  the  case  is  over  ? 

Lord  Tenterdbn,  Ch.  J. : 

I  think  so;  there  is  no  sailing  here.  The  warranty  means 
that  the  ship  shall  be  on  her  voyage  on  the  given  day.  If  the 
circumstances  proved  amounted  to  a  compliance  with  it,  the 
ship  might  be  detained  by  bad  weather  for  a  fortnight  or 
more  without  unmooring;  and  in  that  case  the  risk  might  be 
materially  altered.     The  plaintiff  must  be  nonsuited. 

His  Lordship  then  turned  to  the  jury,  which  was  special,  and 

said,  *'  I  hope,  gentlemen,  you  agree  with  me; "   and  several  of 

them  immediately  expressed  their  concurrence. 

Nonsuit. 


MAUNDER  V.  VENN.f 

(Moody  &  Malkin,  323—324.) 

In  an  action  by  a  father  for  seduction,  it  is  not  necessary  to  shew  any  acts 
of  service  done  by  the  daughter :  it  is  enough  that  she  lived  in  the  father's 
family  under  such  circumstances  that  he  had  a  right  to  her  services. 

This  was  an  action  to  recover  compensation  for  the  seduction 
of  the  plaintiff's  daughter. 

The  cause  was  undefended ;  but  in  the  course  of  the  plaintiff's 

proof,  a  diflSculty  occurred  in  making  out  any  acts  of  service  of 

the  daughter.     It  being  however  proved,  that  the  seduction  took 

place  while  she  was  residing  with  the  plaintiff,  and  forming  part 

of  his  family, 

+  Cited  and  followed  by  Blackbtjrn,  J.  in  Terry  v.  Hutchinson  (1S68) 
L.  R.  3  Q.  B.  599,  602 ;  37  L.  J.  Q.  B.  257,  258.— E.  C. 
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LiTTLEDALE,  J.  interposed,  and  said  that  the  proof  of  any  acts 
of  service  was  unnecessary  :  it  was  sufficient  *that  she  was  living 
with  her  father,  forming  part  of  his  family,  and  liable  to  his 
control  and  command.  The  right  to  the  service  is  sufficient.  I 
remember  Lord  Alvanley  so  ruling,  and  I  have  always  myself 
been  of  the  .same  opinion :  if  it  were  otherwise,  no  action 
could  be  maintained  for  this  injury  by  a  father  in  the  higher 
ranks  of  life,  where  no  actual  services  by  the  daughter  are 
usual. 


MAUNDfiB 
r. 

.    Venw. 

[  •324  ] 


Some  acts  of  service  were  however  subsequently  proved,  and 

the  plaintiff  obtained  a 

Verdict  for  one  hundred  pounds, 

C.  F,  Williams  and  Coleridge,  for  the  plaintiff. 

The  cause  was  undefended. 

./J   •■ 


PAKSONS  V.   HANCOCK  and  Others,  Executors  and 
^  Executrix. 

(Moody  &  Malkin,  330—331.) 

On  a  plea  by  several  executorB  that  they  have  fully  administered,  if 
some  are  shewn  to  have  assets  in  their  hands,  land  the  others  not,  the 
latter  are  entitled  to  a  verdict. 

Debt.  Plea,  by  all  the  defendants,  that  they  had  fully 
administered  the  goods  and  chattels,  &c. 

The  plaintiff  produced,  as  evidence  of  assets,  an  inventory  of 
the  goods  of  the  deceased,  signed  by  two  of  the  three  defendants 
as  executors.     The  three  defendants  had  proved  the  will. 

R,  V.  Richards,  for  the  defendants,  submitted  that  the 
third  defendant,  who  had  not  signed  the  inventory,  *was 
entitled  to  a  verdict,  there  being  no  evidence  of  assets  as 
against  her. 

Jervis,  for  the  plaintiff: 

All  the  defendants  proved  as  executors,  and  consequently  the 
receipt  of  any  is  the  receipt  of  all. 


1829. 
March  9. 

Worce9tttr, 

[330] 


[  •s.si  ] 
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R.R. 


PAB80K8 

r. 
Hakcock. 


Parke,  J. : 

I   think  the  defendant  who  did   not  sign  the   inventory  is 

entitled  to  a  verdict.     The  substance  of  the  plea,  as  far  as  she  is 

concerned,  is,  that  she  administered  all  that  ever  came  to  her 

hands  for  that  purpose  :  and  there  is  no  evidence  that  any  ever 

did  so.    I  think  the  plaintiff  can  only  have  his  verdict  against 

the  two  who  signed  the  inventory. 

Verdict  accordingly. 


1829. 
March  10. 

Worertter, 
[  33fi  ] 


MELEN  V.  ANDREWS   and   ANoTHER.f 

(Moody  &  Malkin,  336—337.) 

The  deposition  of  a  witness,  taken  in  a  judicial  proceedini^,  in  the 
presence  of  the  party  there  charged,  is  not  admissible  in  another 
proceeding  against  that  party  on  the  ground  that  he  was  present,  and 
had  the  opportunity  of  cross-examining. 

Case  for  maliciously  laying  an  information  against  the  plain- 
tiff before  two  magistrates,  mider  the  stat.  7  &  8  Geo.  IV.  c.  30. 

After  the  information,  and  the  deposition  of  the  defendant 
Andrews,  had  been  read,  and  it  had  been  shewn  on  cross-exami- 
nation that  Melen  had  cross-examined  Andrews,  and  had  com- 
mented on  his  evidence,  Campbell,  for  the  defendants,  proposed 
to  inquire  of  the  same  witness,  what  Checketts,  another  party 
examined  on  the  same  occasion,  but  not  a  party  to  this  record, 
had  stated  ;  claiming  to  be  entitled  to  do  so,  on  the  ground  that 
it  was  said  in  Melen's  presence,  who  had  the  opportunity  of 
cross-examining  the  witness,  and  observing  on  his  testimony ; 
a  privilege  which  he  used  with  reference  to  Andrews.  The 
evidence  is  therefore  admissible  on  the  common  principle,  as 
shewing  his  conduct  when  particular  statements  were  made  in 
his  presence. 

Pabke,  J.  : 

I  thipk  it  is  safer  to  refuse  it,  and  to  hold  that  the  deposition  af 
a  witness,  taken  in  a  judicial  proceeding,  is  not  evidence  on  the 
ground  that  the  party  against  whom  it  is  sought  to  be  read  was 
present,  and  had  the  opportunity  of  cross-examining.    It  clearly 

t  See  the  remarks  of  Lord  Dexmak,  C.  J.  upon  this  ruling,  in  Simjtsou  v. 
RohinBOH  (1845)  12  Q.  B.  oil.— R.  C. 
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would  not  be  admissible  against  a  third  person,  who  merely 
happened  to  be  present,  and  who,  being  a  stranger  to  the  matter 
*under  investigation,  had  not  the  right  of  interfering;  and  I 
think  the  same  rule  must  apply  here.  It  is  true  that  the  plain- 
tiff might  have  cross-examined,  or  commented  on  the  testimony  ; 
but  still,  in  an  investigation  of  this  nature,  there  is  a  regularity 
of  proceeding  adopted  which  prevents  the  party  from  interposing 
when  and  how  he  pleases,  as  he  would  in  a  common  conversation. 
The  same  inferences  therefore  cannot  be  drawn  from  his  silence, 
or  his  conduct  in.  this  case,  which  generally  may  in  that  of  a 
conversation  in  his  presence  ;  and  as  it  is  only  for  the  sake  of 
these  inferences  that  the  conversation  can  ever  be  admitted,  I 
think  it  is  better  to  refuse  the  evidence  now  offered. 

The  plaintiff  was  afterwards  nonsuited, 
Ludlow,  Serjt.  and  Cm-wood,  for  the  plaintiff. 
Campbell  and  Russell,  Serjt.,  for  the  defendants. 


Helen 

?•. 

Andrews. 

[  ♦837  ] 


JEBB  AND  Others  v.  M'KIERNAN  and  Another. 

(Moody  &  Malkin,  340—341.) 

A  bond,  conditioned  for  the  due  discliarge  by  A.  M.  of  the  duties  of 
clerk,  provided  that  such  discharge  should  be  ascertained  by  the  inspec- 
tion of  A.  M.'s  accounts  by  J.  S. ;  and  that  the  amount  so  ascertained 
should  be  liquidated  damages.  A  paper  by  which  J.  S.  has  ascertained 
such  amount,  requires  to  be  stamped  as  an  award. 

Debt  on  bond  against  the  heir,  and  devisee  of  the  obligor. 

Plea  by  the  heir,  riens  per  descent ;  and  nolle  prosequi  as  to  him. 

Plea  by  the  devisee,  that  he  had  no  assets  beyond  a  certain 
amount,  that  is  to  say,  seven  acres'  of  land  of  the  value  of  15/. 
yearly.  Replication,  praying  judgment,  and  setting  forth  the 
condition  of  the  bond,  which  was  for  A.  M.'s  due  discharge  of  the 
duties  of  clerk  to  the  plaintiffs,  to  be  ascertained  by  the  inspection 
of  A.  M.'s  accounts  by  J.  Stanton,  and  the  amount  so  ascertained 
to  be  liquidated  damages. 

Writ  of  enquiry  thereon. 

A  paper  in  J.  Stanton's  handwriting  was  produced,  in  which 
he  had  ascertained  the  amount  of  deficiency  in  A.  M.'s  accounts. 

B.R. — VOL.  XXXI.  47 


1829. 
March  19. 

Shrewshtry, 
[340] 
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Jebb        The  paper  was  not  stamped  as  an  award  ;  and  Campbell  objected 
M'KiERKAN.  to  its  reception  in  consequence. 

Russell,  Serjt. : 

An  award  stamp  is  not  necessary  in  this  case,  any  more 
than  on  a  valuation  of  crops,  &c.,  between  an  outgoing  and 
an  incoming  tenant ;  and  in  that  case  it  has  been  held  to  be 
unnecessary  :  Leeds  v.  Burrows,  12  East,  1. 

Parke,  J. : 

There  is  a  material  difference  between  the  present  case  and 
that  cited,  which  was  merely  the  valuation  of  a  given  subject. 
Here  the  person  named  is  to  determine  whether  there  is  any 
[  *34l  ]  thing*  due.  However  hard  it  may  be,  I  incline  to  think  that 
such  a  determination  is  an  award,  and  requires  a  stamp  accord- 
ingly. 

Verdict  for  the  plaintiffs,  damages  Is.,  with  leave 

to  7nove  to  increase  them  to  the  sum  found  by 
Stanton. 

Russell,  Serjt.  and  Ciirwood,  for  the  plaintiffs. 

Campbell,  for  the  defendant. 

A  rule  nisi  was  afterwards  obtained  in  the  Court  of  Common 
Pleas,  and  on  shewing  cause  the  case  was  compromised. 


1829. 
July  16. 

Writmintter, 
[361] 


DEANE  V.  THOMAS.t 

(Moody  &  Malkin,  361.) 

In  an  action  for  crim.  con.  at  the  suit  of  a  Quaker,  proof  of  a  marriage 
according  to  the  forms  of  that  society  is  sufficient  to  sustain  the 
action. 

This  was  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife. 

The  plaintiff  and  his  wife  were  both  Quakers;  and  the 
marriage  had  been  performed  according  to  the  ceremonies  of 


t  See  Roper's  Law  of  Husband  and 
Wife,  edited  by  Mr.  Jacob,  vol.   2, 


p.  462,  et  seq.,  where  the  history  and 
validity  of  Quaker  marriages  is  ably 
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the  sect,  by  a  public  declaration  of  the  parties,  at  a  monthly 
meeting  of  the  Society,  of  their  becoming  man  and  wife,  and 
a  certificate  to  that  effect  entered  in  a  register,  signed  by  the 
parties  and  by  several  subscribing  witnesses.  The  register  was 
produced  and  proved  by  one  of  the  witnesses,  and  a  member  of 
the  Society  proved  the  forms  observed  to  be  those  usually  con- 
sidered as  necessary  to  marriage  amongst  Quakers. 

The  proof  was  received  without  objection,  and  the  plaintiff 
obtained  a  verdict  and  damages. 


Deanb 

r. 

Thomas. 


Scarlett,  A.-G.  and  Bruce,  for  the  plaintiff. 
Brougham,  for  the  defendant. 


FLINN,  Assignee  of  KRUM,  an  Insolvent  Debtor, 
V.  TOBIN.t 

(Moody  &  Malkin,   367—370;    S.   C.   nom.   Flinn  v.   Headlam, 
9  Barn.  &  Cress.  693.) 

It  is  no  defence  to  an  action  on  a  policy  of  insurance,  that  a  misrepre- 
sentation was  made  of  the  cargo  with  which  the  ship  was  to  sail  on  a 
future  day,  although,  in  fact,  that  representation  induced  the  defendant 
to  sign  the  policy,  unless  the  misrepresentation  was  fraudulently  made. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Andromache. 

The  defence  arose  on  an  alleged  misrepresentation.  It  was 
stated  on  the  part  of  the  defendant,  that  the  first  underwriter 
of  the  policy,  on  being  asked  to  effect  an  insurance  on  the  ship, 
had  enquired  what  cargo  she  was  to  take,  and  on  being  told  that 


traced  and  discussed  in  a  note  by  the 
•editor.  It  seems  that  the  present  is 
the  first  case  in  which  such  a  marriage 
has  been  judicially  allowed,  since  the 
case  ot Morris  v.  Milltry  4  Burr.  2057, 
«stablished  that  proof  of  an  actual 
marriage  is  necessary  to  sustain  the 
action. — Ntde  by  original  reporter. 

See  now  the  Marriage  Act,  1836 
<6  &  7  Will.  IV.  c.  85),  s.  2.— B.  C. 

t  The  report  of  this  case  is  retainetl 


as  an  early  case  in  which  the  point 
was  mooted  whether  there  is  any 
difference  in  insurance  law  between 
the  statement,  positively  made,  of  a 
material  fact  in  the  future  within  the 
power  of  the  insured,  and  a  repre- 
sentation of  an  existing  fact.  It  is 
to  be  observed  that  the  former  is 
included  in  the  term  "representa- 
tion of  a  fact"  as  employed  by 
Lord  Eldon  in  Dennistoun  v.  Lillie, 

47—2 


1829. 
July  27. 

Omldhall. 

[867] 
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Flinn  she  was  to  have  a  cargo  of  rock  salt,  had  refused  to  msure  her, 
ToBiN.  considering  that  a  very  dangerous  and  laborious  cargo  for  a 
vessel  of  her  quality :  that  the  broker  had  then  gone  away 
to  make  further  enquiries,  and  returned,  stating  that  she  would 
only  take  fifty  or  sixty  tons  of  rock  salt,  which  would  put  her  in 
light  ballast  trim  :  and  that  the  underwriter  had  then  consented 
to  insure  her.  The  precise  date  of  this  representation  was  not 
fixed,  though  some  evidence  was  given  with  a  view  to  shew  that 
it  was  made  on  the  day  on  which  the  policy  was  signed.  The 
ship  sailed  the  day  after  the  policy  was  signed,  with  a  cargo 
of  160  tons  of  rock  salt,  being  a  full  and  very  heavy  cargo  ;  and 
was  lost.  It  appeared  in  evidence  on  the  part  of  the  plaintiff, 
that  the  freighters  of  the  ship  had  required  a  certificate  from  a 
ship-builder  that  she  was  fit  to  carry  such  a  cargo  as  that 
shipped  on  board  her,  and  had  received  a  certificate  that  she 
[  •868  ]  was  "  fit  to  carry  a  cargo  of  rock  salt ;  '*  and  that  *this  certificate 
was  given  several  days  before  she  sailed :  and  some  evidence  was 
given,  tending  to  shew  that  it  was  communicated  to  the  first 
underwriter  before  he  signed  the  policy,  and  that  no  other 
representation  was  made  as  to  the  cargo. 

The  Attorney-General,  for  the  plaintiflF,  besides  contending 
that,  on  the  evidence,  the  representation  relied  on  by  the  defen- 
dant had  never  been  made,  argued  that,  assuming  it  to  have 
been  so,  it  was  immaterial.  The  misrepresentation  of  facts 
which  have  already  occurred  often  furnishes  a  defence ;  but 
a  statement  with  respect  to  facts  which  are  hereafter  to  happen 
is  properly  matter  of  contract  and  stipulation ;  and  if  so,  it  must 
be  inserted  as  such  in  the  policy,  if  the  underwriter  is  to  rely 
upon  it.  Thus,  suppose  the  case  of  an  insurance  on  a  ship  from 
China,  and  that  a  statement  is  made  that  she  is  expected  to  sail 
by  the  1st  of  August,  or  to  touch  at  the  Cape ;  if  she  does  not 
sail  till  the  2nd,  or  does  not  touch  at  the  Cape,  it  is  no  answer 
to  an  action  on  the  policy.     If  the  underwriter  wishes  to  insist 

22  B.  B.  13, 18  ;  and  this  is  regarded  in  the  subsequent  case  of  Flittu  t. 

bj^Amould  (Insurance,  Part II.  Oh.  i.)  Jleadlam,  9  B.    &  C.  693)  to  shew 

as  conclusive  (notwithstanding  Lord  that   there  is    no    such    difference. 

Tenterden's  ruling  in   this    case,  — B.  C. 
which  he  seems  inclined  to  modify 


VOL.  XXXI.]    1829.    N.  P.    MOODY  &  MALKIN,  868—870.  741 

on  these  circumstances,  he  must  have  a  warranty  that  the  ship       Flinn 
shall  sail  by  August  1st  inserted  in  the  policy,  or  have  the       tobin. 
voyage  described  as  a  voyage  vid  the  Cape:    and  then,  and 
not  otherwise,  the  departure  from  these  conditions  will  discharge 
him  from  his  responsibility. 

Brougham,  for  the  defendant,  contended  that  there  was  a 
material  misrepresentation  in  this  case.  It  is  by  no  means 
clear,  even  if  the  distinction  taken  between  the  representation 
of  a  past  and  a  future  event  can  be  supported,  that  this  did  not 
♦come  under  the  former  class ;  for  if  the  representation  were  [  •369  ] 
made  on  the  day  before  the  ship  sailed,  her  cargo  was  probably 
all  on  board  at  the  time,  and  so  the  representation  would  be 
of  her  then  existing  load.  But  the  defendant's  right  to  avail 
himself  of  this  defence  does  not  depend  on  any  such  refined 
construction.  The  principle  on  which  misrepresentation  excuses 
him  is  this,  that  he  ought  not  to  be  held  to  the  performance 
of  a  contract  into  which,  had  he  known  the  true  circumstances 
of  the  case,  he  would  not  have  entered.  In  this  case  he  would 
not  have  done  so ;  for  the  first  underwriter  did  in  fact  refuse 
to  insure,  until  he  was  told  that  the  cargo  of  rock  salt  would 
not  exceed  fifty  or  sixty  tons.  It  is  no  answer  to  this  to  say 
that  he  saw  a  certificate  of  the  fitness  to  carry  a  full  cargo,  even 
if  he  did  see  it :  he  hnd  the  right  to  exercise  his  own  judgment  ; 
and  the  inducement  to  him  to  insure  might  have  been  the 
expectation  that  she  was  going  with  a  light  cargo,  although 
declared  fit  for  a  full  one. 

Lord  Tbnterden,  Ch.  J.,  in  summing  up,  said  : 

I  think  the  defendant  in  this  case  will  not  be  entitled  to  a 
verdict,  unless  he  satisfy  the  jury  that  there  was  a  fraudulent 
misrepresentation  of  the  cargo  which  the  Andromache  was  to 
carry.  If  he  does  so,  the  plaintiff  cannot  recover :  but  the  mere 
fact  of  a  misrepresentation,  without  fraud,  will  not  be  enough 
to  prevent  the  plaintiff's  recovering;  for  the  contract  between 
the  parties  is  the  policy,  which  is  in  writing,  and  cannot  be 
varied  by  parol.  No  defence  therefore  which  turns  on  shewing 
that  the  contract  was  different  from  that  contained  in  *the       [  •370  ] 
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Flinn  policy,  can  be  admitted :  and  this  is  the  effect  of  any  defence 
ToBiN.  turning  on  the  mere  fact  of  misrepresentation,  without  fraud. 
If  however  fraud  was  practised  to  induce  the  defendant,  or  the 
first  underwriter,  to  sign  the  policy,  no  signatures  so  obtained 
can  be  binding.  The  question  therefore  is,  whether  you  think 
there  was  any  wilful  and  fraudulent  misrepresentation  made, 
for  the  purpose  of  getting  the  policy  signed :  if  you  are  of  that 
opinion,  you  will  find  for  the  defendant ;  if  not,  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
Scarlett,  A.-6.  and  Alderson,  for  the  plaintiff. 
Brougham  and  Patteaon,  for  the  defendant. 


1829.  REX  V.  HAYMAN.t 

^^*-  (Moody  &  Malkin,  401-403.) 

Exeter,  An  indictment  for  non-repair  of  a  road  or  bridge  on  a  liability  rattojie 

[  401  ]  tenurof,  cannot  be  suatained  where  it  appears  that  the  tenement  on  which 

the  liability  is  charged  originated  within  time  of  legal  memory.    On  such 

an  indictment  parishioners  are  admissible  witnesses  for  the  prosecution. 

This  was  an  indictment  for  the  non-repair  of  a  certain  bridge  ; 
and  the  indictment  alleged  that  the  defendant,  and  those  whose 
estate  he  had  of  and  in  a  certain  mill,  from  time  whereof  the 
memory  of  man  runneth  not  the  contrary  had  repaired,  and 
of  right  ought  to  repair,  &c.  There  was  another  count  for  the 
non-repair  of  a  highway,  by  reason  of  the  same  tenure. 

The  case  for  the  prosecution  was  proved  in  the  usual  way, 
by  calling  old  witnesses  to  she>«r  acts  of  repair.  Some  of  the 
witnesses  thus  produced  for  the  prosecution,  were  rated  inhabi- 
tants of  the  parish  in  which  the  bridge  and  highway  were 
situate. 

[  402  ]  For    the    defendant    certain    documents    of    the    reign    of 

Henry  VIII.  were  put  in,  which  shewed  conclusively  that  the 
mill,  by  reason   of   the  tenure   of   which  the   obligation    was 

[  •403  ]      alleged,  did  not  exist  *before  that  time ;  and  it  was  contended 
that  this  disproved  the  liability. 

t  But   see   dictum  of  Lord  Dekman,  Ch.   J.  in  Beg.  v.   Beeby  (1839) 
8  L.  J.  (N.  S.)  M.  C.  38.— E.  C. 
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TiNDAL,  Ch.  J. :  Rkx 

r. 

It  is  essential  to  prove  the  liability  from  time  out  of  memory.     Hay&ian. 
This  is  disproved,  and  the  defendant  must  be  acquitted. 

Wilde,  Serjt.,  Erskine  Tyrrell  and  Praed,  for  the  prosecution. 

Mereicether,  Serjt.  and  Coleridge,  for  the  defendant. 


LEVY  V.  POPE,  Esq.  Sheriff  of  Surrey. 

(Moody  &  Malkin,  410.) 

The  attorney  conducting  a  cause  in  court  may  be  called  as  a  witness 
by  the  opposite  side,  and  asked  who  employs  him,  in  order  to  shew  the 
real  party,  and  so  let  in  his  declarations. 

Case  against  the  sheriff  for  omitting  to  execute  a  writ  of 
Jieri  facias,  by  taking  certain  goods  of  the  debtor  within  his 
bailiwick. 

The  officer  charged  with  the  execution  of  the  writ  was  one 
Denton,  and  on  a  difficulty  occurring  in  proving  this  as  against 
the  sheriff;  the  Attorney-General,  in  order  to  prove  Denton 
to  be  the  real  defendant,  called  the  attorney  who  conducted 
the  defence,  and  asked  him  who  employed  him  to  defend  the 
cause. 

Campbell  objected  to  his  answering,  it  being  a  breach  of  the 
confidence  between  attorney  and  client. 

Pabke,  J. : 

No,  I  think  not ;  he  may  be  ask^d  between  whom  the  relation 
exists,  to  shew  who  is  the  real  defendant,  in  order  that  his  acts 
and  declarations  may  be  admitted. 

Verdict  for  the  defendant 

The  Attorney-General  and ,  for  the  plaintiff. 

Campbell,  for  the  defendant. 


1829. 
Dec,  8. 

GuUdluUl, 

[410] 
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BEETT  V.  BEALES. 

(Moody  &  Malkin,  416—429.) 
[The  points  decided  at  Nisi  Prius  will  be  reported  with  the 
report  of  the  case  in  K.  B.  10  B.  &  C.  508.1 


1829.  REX  V.  GUTCH  FISHER  and  ALEXANDERt 

^^^*  (Moody  &  Malkin,  430—438.) 

If  estmituter,  jj^  ^^^  indictment  for  libel,  the  proprietor  of  a  newspaper  is  jmrnd  facte 

[  *33  ]  answerable  for  what  appears  in  it :  but  the  presumption  arising  from 

proprietorship  may  be  rebutted  and  an  exemption  established. 

This  was  a  criminal  information  filed  by  the  Attorney-General, 
for  a  libel  published  in  the  Morning  Journal  newspaper. 

The  defendants  were  proved  to  be  proprietors  of  the  newspaper 
in  the  usual  manner  by  their  affidavit  filed  at  the  Stamp  Office  ; 
and  the  newspaper  containing  the  article  charged  as  libellous 
was  read.     No  other  evidence  was  offered. 

F.  Pollock,  for  the  defendant  Gutch,  stated  that  even  taking 
the  paper  to  be  libellous,  still  he  was  in  a  condition  to  shew  that 
Mr.  Gutch  was  perfectly  innocent  of  any  share  in  the  criminal 
publication,  as  he  was  living  at  the  time  at  a  country  residence, 
[  ^434  ]  more  than  a  hundred  miles  from  London,  *without  taking  any 
share  whatever  in  the  actual  publication  of  the  newspaper  in 
London;  the  whole  of  which  was  conducted  by  the  managing 
proprietor,  Alexander  ;  and  that  in  fact  he  was  himself  confined 
to  his  house  by  illness  when  the  paper  complained  of  appeared. 
Now  this  being  so,  it  is  impossible  to  infer  a  criminal  participa- 
tion, inasmuch  as  he  could  not  but  be  ignorant  of  the  nature 
and  character  of  the  particular  article.  The  notion  that  a 
proprietor  of  a  newspaper  is  necessarily  responsilble  criminally 
for  the  act  of  his  partner  or  agent,  is  against  the  universal  prin- 
ciple of  criminal  law,  that  a  malicious  intention  is  essential 
to  constitute  guilt  in  the  agent,  whatever  the  act  is ;  even  the 
act  of  killing  another  is  merely  presumptive  evidence  of  murder, 

t  As  to  the  proper  ruling  under  (1878)  4  Q.  B.  D.  42,  49,  48  L.  J.  Q.  B. 
Lord  Campbell's  (Libel)  Act  (6  &  7  113;  Reg,  v.  Bradlaugh  (1883)  15 
Vict.  c.  96),  8.  7,  see  Reg.  v.  Ilolbrook      Cox  C.  C.  217.— E.  C. 
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and  may  either  be  mitigated,  or  explained  away  altogether,  by  Rex 
the  particular  circumstances,  and  the  intention  of  the  party.  qutch 
The  mere  employment  of  another  to  conduct  and  publish  a  ^^mandeb^ 
newspaper  is  lawful;  it  may  be  intended  by  the  principal  to 
be  conducted  lawfully  and  beneficially  for  the  public:  and 
although  the  proprietor  by  furnishing  capital,  may  be  said  to 
cause  the  publication  of  a  newspaper,  he  cannot  be  said  **  know- 
ingly and  unlawfully  to  cause  to  be  published  '*  a  libel,  unless 
he  knows  its  contents,  and  intends  that  his  a^rent  should  publish 
that  which  is  libellous.  To  hold  otherwise,  will  be  to  carry  the 
responsibility  of  a  principal  or  partner  further  in  criminal  cases, 
than  it  is  extended  even  in  civil  cases ;  for  although  a  principal 
is  liable  civilly  for  the  negligent  acts  of  his  servant,  he  is  not  so 
for  the  intentional  wrongs  of  the  agent,  though  he  has  himself 
furnished  the  means  or  instrument  of  committing  *the  wrong,  [  ♦iss  ] 
these  means  being  provided  and  entrusted  with  the  servant  for 
a  lawful  purpose.  It  is  therefore  altogether  at  variance  with  the 
known  principles  of  law,  in  every  other  criminal  or  civil  case, 
to  hold  that  as  against  Mr.  Gutch  the  case  established  is  con- 
clusive of  his  guilt,  even  admitting  it  to  furnish  any  presumption 
at  all.  But  inasmuch  as  some  modern  authorities  appear  to 
have  held  such  proof  to  be  decisive  against  a  defendant,  it 
becomes  necessary  to  examine  those  authorities,  and  to  see  how 
far  they  are  binding  as  such,  contrary  as  they  are  to  reason 
and  justice.  It  must  be  admitted  to  have  been  ruled  in  Rex  v. 
Walter,  3  Esp.  21,  t  that  the  proprietor  of  a  newspaper  is 
criminally  answerable  for  the  publication  of  a  libel  by  his 
servants,  though  he  himself  has  nothing  to  do  with  the  publica- 
tion, and  the  same  doctrine  was  acted  on  in  R.  v.  Cuthell;l 
and  in  R.  v.  Almon,  5  Burr.  2686,  it  was  held  that  the  publica- 
tion by  the  servant  was  prima  facie  evidence  against  the  master  ; 
but  Lord  Mansfield  expressly  says  that  it  may  be  answered 
by  contrary  evidence,  shewing  **  that  he  was  not  privy  nor 
assenting  to  it,  nor  encouraging  it.*'  And  in  Hawkins,  P.  C. 
lib.  1,  c.  73,  s.  10,  similar  doctrine  is  laid  down  with  *'  as  it 
is  said,"  and  authorities  to  the  contrary  cited.  But  it  is  remark- 
able that  these  modern  authorities  are  not  only  unsupported 
t  6  R.  R.  808.  X  See  Erskine's  Speeches,  vol.  v. 
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Rex        by  the  more  ancient,  but  are  at  variance  with  the  better  and 

V. 

OuTCH       more  just  principle  as  laid  down  in  the  older  cases.    The  first 
almStdb^  ^^^  ^  which  the  doctrine  contended  against  was  laid  down, 

[  *436  ]  and  on  which  the  others  must  rest  as  *their  foundation  is 
Rex  V.  Dodd,  2  Geo.  II.  2  Sess.  Cas.  33.  This  was  certainly 
the  dictum  of  the  Court  in  granting  a  criminal  information. 
But  in  R.  V.  Nutty  when  the  jury  refused  to  find  any  but  su 
special  verdict  on  similar  facts,  the  Attorney-General  did  not 
dare  to  accept  it,  and  a  juror  was  withdrawn :  1  Barnardiston, 
306 ;  Fitzgibbon,  47.  But  the  true  doctrine  and  principle  of 
criminal  responsibility  is  fully  expounded  in  LaiWs  case^  9  Co. 
Rep.  59,  S.  C.  Moore,  818,  where  it  was  resolved  *•  that  every 
one  who  shall  be  convicted  in  the  said  case,  either  ought  to 
be  a  contriver  of  the  libel,  or  a  procurer  of  the  contriving 
of  it ;  or  a  malicious  publisher  of  it,  knowing  it  to  be  a  libel ; 
for  if  one  reads  a  libel,  that  is  no  publication  of  it ;  or  if  he 
hears  it,  it  is  no  publication  of  it,  for  before  he  reads  or  hears 
it  he  cannot  know  it  to  be  a  libel ;  or  if  he  hears  or  reads  it  and 
laughs  at  it  it  is  no  publication  of  it ;  but  if  after  he  has  read 
or  heard  it,  he  repeats  it  or  any  part  of  it  in  the  hearing  of  others, 
or  after  that  he  knows  it  to  be  a  libel,  he  reads  it  to  others,  that 
is  an  unlawful  publication  of  it ;  or  if  he  writes  a  copy  of  it  and 
does  not  publish  it  to  others  it  is  no  publication  of  the  libel ;  for 
every  one  who  shall  be  convicted  ought  to  be  a  contriver,  procurer, 
or  publisher  of  it,  knowing  it  to  be  a  libel." 

When  therefore  the  reason  and  principle  are  one  way,  and  are 
supported  by  the  ancient  authorities,  though  not  by  certain 
modern  cases,  the  jury  should  have  the  sanction  of  the  Court 
in  following  and  acting  on  the  ordinary  principles  of  justice 
and  good  sense,  and  it  is  therefore  unnecessary  to  Mr.  Gutch*s 
defence  to  discuss  the  particular  merits  of  the  paper  in  question, 
as  to  its  libellous  or  innocent  character. 

[  437  ]  F.  Pollock  called  one  witness,  a  servant  in  Gutch's  house 

who  stated,  that  at  the  time  of  the  publication,  Gutch  was  living 
in  Worcester  in  an  ill  state  of  health,  and  was  not  interfering 
with  the  conduct  of  the  paper  at  all,  as  far  as  she  knew ;  and 
that  he  was  at  the  same  time  editor  of  a  Bristol  paper. 
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Lord  Tenterden,  Ch.  J.  in  summing  up  said :  Bex 

r. 

On  the  part  of  Mr.  Gutch  it  is  contended  that  a  proprietor  of  Gutch  • 
a  newspaper  who  is  not  shewn  to  take,  or  who  can  shew  that  he  alexandeb. 
took  no  part  in  the  pubUcation  of  the  newspaper,  and  of  the  libel 
in  question,  is  not  criminally  responsible.  Now  whether  it  is  so 
shewn  in  this  case  is  a  fact  for  you  to  consider,  but  I  am  bound 
to  state  the  law  as  I  have  received  it  from  my  predecessors.  I 
cannot  propose  to  you  a  different  rule  from  what  I  find  adopted 
by  those  who  have  filled  my  situation  before  me»  Now  it  is 
conceded  that  it  has  been  held  in  several  cases  that  a  proprietor 
BO  situated  is  criminally  answerable.  But  it  is  said  that  this  is 
a  different  principle  from  that  which  prevails  in  all  other  criminal 
cases ;  but  this  does  not  appear  to  me  to  be  so,  the  rule  seems  to 
me  to  be  conformable  to  principle,  and  to  common  sense ;  surely 
a  person  who  derives  profit  from,  and  who  furnishes  means  for 
carrying  on  the  concern,  and  entrusts  the  conduct  of  the  publica- 
tion to  one  whom  he  selects,  and  in  whom  he  confides,  may  be 
said  to  cause  to  be  published  what  actually  appears,  and  ought 
to  be  answerable,  although  you  cannot  shew  that  he  was  indi- 
vidually concerned  in  the  particular  publication.  It  would  be 
exceedingly  dangerous  to  hold  otherwise,  for  then  an  irresponsible 
person  might  be  put  forward,  and  the  person  *really  producing  [  '^^s  ] 
the  publication  and  without  whom  it  could  not  be  published, 
might  remain  behind  and  escape  altogether. 

The  jin*y  found  all  the  defendants  guilty. 

Scarlett,  A.-G.,  Sugden,  S.-G.,  Gurney,  BrougJiam,  Alderson, 
and  Wightman,  for  the  prosecution. 

F.  Pollock  and  Hill,  for  Gutch. 

Barstoiv,  for  Fisher. 

Alexander  in  person. 


In  R.  V.  the  same  defendants  on  another  ex-officio  information, 
which  was  tried  on  the  following  day, 

Lord  Tenterden,  Ch.  J.  in  summing  up  said  : 
I  tell  you  to  day  as  I  thought  myself  bound  to  tell  the  jury 
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Rex         yesterday,   that  the    proprietor  of  a  newspaper  is  criminally 

GuTCH       answerable  for  what  appears  in  it ;  I  do  not  mean  to  say,  nor 

ever  did  mean  to  say,  that  some  possible  case  may  not  occur 

in  which  he  would  be  exempt,  but  generally  speaking  he  is 

answerable. 

The  defendant  Gutch  was  brought  up  for  judgment  in  Hilary 
Term  following,  and  discharged  on  his  own  recognizances. 


Fisher  axd 

ALEXANDER. 


1829.  FINDEN  V.  WESTLAKE,  Gent.,  One,  ETc.f 

Dec,  2.  J  7  7  . 
(Moody  &  Malkin,  461—464.) 

''*  '"'     ^'*'  In  an  action  on  a  libel  for  publishing  a  hand-bill  offering  a  reward  for 

^        -<  the  recovery  of  certain  bills  of  exchange,  and  stating  that  A.  B.  is 

suspected  of  haying  embezzled  them,  it  is  a  good  defence  on  the  general 

issue,  that  the  hand-bill  was  published  solely  with  a  view  to  the  protection 

of  persons  liable  on  the  bills,  or  to  the  conviction  of  the  offender. 

Evidence  is  admissible  in  such  a  case,  that  the  party  publishing  the 
hand-bill  followed  it  up  by  preferring  a  charge  of  the  same  nature  against 
A.  B.  before  a  magistrate. 

Case  for  malicious  prosecution  and  libel.  Plea,  the  general  issue. 

The  libel  was  a  hand-bill  published  by  the  defendant,  offering 
a  reward  for  certain  bills  of  exchange  lost  from  his  possession, 
which  were  described  in  the  hand-bill,  **  and  which  Mr.  Westlake 
believes  to  have  been  embezzled  by  his  clerk."  The  plaintiff  was 
the  clerk  to  whom  the  hand-bill  referred. 

There  was  no  plea  of  justification  ;  but  the  defendant  contended 
that  the  hand-bill  furnished  no  ground  for  an  action,  being 
published  bond  fide,  not  for  the  purpose  of  injuring  the  plaintiff, 
but  of  protecting  the  defendant,  who  was  himself  liable  on  the 
bills,  from  the  consequences  of  their  negotiation ;  of  preventing 
other  persons  from  ignorantly  taking  them ;  and  perhaps  also  of 
bringing  to  justice  the  guilty  party,  whether  he  might  prove  to 
be  the  plaintiff  or  any  one  else.  No  objection  was  made  to  the 
admissibility  of  this  defence  on  the  general  issue;  and  in  summing 
up  to  the  jury,  Tindal,  Ch.  J.  said,  **  The  general  rule  is  that,  in 
actions  for  libel,  nothing  short  of  the  actual  truth  of  the  state- 
[  *462  ]      ment  is  an  answer  to  the  charge :  but  there  are  privileged  *cases, 

t  Cited  by  Wllles,  J.  amongst  Harrison  (1872)  L.  R.  7  C.  P.  606, 
numerous  authorities,  in  Ilenwood  v.      621 ;  41  L.  J.  C.  P.  206,  214. — R.  C. 
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in  which  the  publication  proceeds  from  a  proper  motive,  and  the       Fikden 

party  acting  on  his  belief,  and  acting  honestly,  is  protected.   That    WESTLAKa 

may  be  the  case  with  such  a  publication  as  the  present.     If  you 

think  it  was  made  in  the  opinion  that  it  was  necessary  either  for 

the  purposes  of  justice  with  a  view  to  the  discovery  and  conviction 

of  the  offender,  or  for  the  protection  of  the  defendant  himself 

against  the  liability  to  which  he  might  be  exposed  on  the  bills, 

and  that  these,  or  either  of  these,  were  the  defendant's  only 

inducements  to  the  publication,  you  may  give  him  a  verdict  on 

the  counts  for  the  libel.     It  does  not  seem  to  me  however  that 

the  libel  will  bear  that  construction :  the  introduction  of  any 

mention  of  the  plaintiff  could  not  be  necessary  for  the  protection 

of  the  defendant,  or  for  the  information  which  he  might  wish  to 

give  to  bill-brokers  or  any  other  persons  to  whom  the  bills  might 

be  passed,  for  the  description  of  the  bills  was  all  the  information 

wanted  for  this  object:  and  it  could  not  be  necessary  for  the 

purposes  of  justice,  for  the  plaintiff  was  the  party  whom  the 

defendant  suspected,  so  that  he  did  not  require  information  as 

to  the  supposed  criminal ;  nor  had  the  plaintiff  absented  himself, 

80  as  to  render  it  necessary  to  mention  him  with  a  view  to  his 

apprehension. 

Verdict  for  the  plaintiff,  damages  200Z. 

A  question  had  previously  arisen  on  the  evidence  admissible 
on  the  part  of  the  defendant,  who  had  *claimed  to  prove  that  a  [  ••*63  ] 
few  days  after  the  publication  of  the  hand-bill  he  had  actually 
preferred  a  charge  against  the  plaintiff  at  a  police  office,  of  the 
embezzlement  of  the  bills  mentioned  in  the  placard.  He  tendered 
this  evidence  to  shew  that  the  hand-bill  contained  only  a  state- 
ment of  what  he  believed,  as  he  had  acted  upon  the  opinion  which 
he  expressed  in  it ;  and  he  accordingly  asked  a  witness  what  state- 
ments he  had  made  on  that  occasion  before  the  magistrate,  in  the 
presence  of  the  plaintiff.  This  was  a  distinct  charge  from  that 
complained  of  as  a  malicious  prosecution  in  the  first  counts  of 
the  declaration. 

Wilde,  Serjt.,  for  the  plaintiff,  objected  to  the  receipt  of  the 
evidence.     The  fact  that  the  defendant  made  a  charge  of  the 
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FiNDEN  embezzlement  of  the  notes  may  perhaps  be  evidence  on  the 
WE8TLAK8.  gTOund  suggested  ;  but  at  all  events,  the  particalars  of  it  cannot 
be  proved.  A  party  against  whom  such  a  charge  is  made  before 
a  magistrate,  is  not  sufficiently  uncontrolled  at  the  time  to  render 
a  statement  made  in  his  presence  evidence  against  him ;  for  such 
evidence  can  only  be  given  against  him  on  the  ground  that  his 
silence  or  conduct  amounts  to  an  admission  of  the  facts  stated. 

This  was  recently  so  held  in  a  case  at  Worcester,!  and  is  a 
necessary  consequence  of  the  principles  on  which  such  evidence 
is  ever  admissible. 

TiNDAL,  Ch.  J. : 

If  the  fact  of  the  defendant's  having  made  such  a  charge  is 
admissible  at  all,  it  can  only  be  proved  by  shewing  what  was  the 
I  *4(>4  ]  ^charge  which  he  made.  The  question  in  this  case  will  be,  what 
was  the  animus  of  the  publication ;  and  this  evidence  is  tendered 
on  the  ground  that  it  will  shew  that  the  defendant,  in  publishing 
this  placard,  acted  bond  fide,  for  that  he  did  afterwards  prefer 
a  charge  of  the  nature  contained  in  it.  Whether  the  charge 
preferred  will  support  this  inference  must  depend  on  the  particular 
nature  of  it :  we  must  therefore  hear  its  particulars  to  know  how 
far  it  corresponds  with  the  imputation  in  the  hand-bill.  It  is  for 
this  purpose,  and  for  this  purpose  only,  that  I  receive  it ;  not  as 
evidence  of  the  facts  contained  in  the  charge,  for  which  purpose 
it  was  tendered  in  Meltn  v.  Andrews.  The  defence  here  is,  not 
that  the  charge  was  true,  but  that  the  defendant  acted  hon(i  fide 
in  making  it.  For  this  purpose  I  think  the  evidence  admissible. 
I  will  make  a  note  of  the  objection:  but  you  will  distinctly 
understand  to  what  extent  I  admit  the  evidence. 

t  Melen  v.  Andrews,  p.  736,  ante  (Moody  &  Malkin,  336). 
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TULL  V.  PARLETT.  1^29. 

Dec.  11. 
(Moody  &  Malkin,  472—473.)  

"Where  a  deed  purported  to  be  made  "  in  coneideration  of  esteem  for 
A.  T.,  and  for  divers  other  good  oonsiderationB,"  evidence  is  admissible        L         J 
that  it  was  made  in  consideration  of  an  intended  marriage  with  A.  T. 

And  it  is  admissible  evidence  of  this  fact,  that  the  settlor  (the  future 
hofi/band)  instructed  his  solicitor  to  prepare  the  deed  as  a  marriage- 
settlement.  And  that  after  the  deed  was  executed,  and  before  the 
fnarriage,  he  spoke  of  it  as  such. 

Assumpsit  by  the  vendor  against  the  vendee  of  real  property. 

The  defendant  refused  to  complete  his  purchase  on  the  ground 
that  the  plaintiff  could  not  make  a  good  title. 

The  plaintiff  took  the  estate  under  a  deed,  whereby  the  con- 
veying party,  *'  in  consideration  of  his  esteem  for  A.  Tull  (the 
slaughter  of  the  plaintiff),  and  for  divers  other  good  considera- 
tiocM,"  conveyed  the  estate  to  the  plaintiff  in  trust  for  her 
daughter,  independently  of  any  husband,  &c.  One  objection 
icelied  on  ^as  that  this  appeared  to  be  a  conveyance  without 
consideration,  and  so  gave  no  title  in  equity. 

Jones^  Serjt.  for  the  plaintiff  proposed  to  shew  that  the  deed 
^as  made  as  a  settlement  on  A.  Tull,  in  consideration  of  an 
intended  marriage  between  her  and  the  conveying  party,  which 
took  place  two  or  three  months  afterwards :  and  he  tendered  as 
evidence  of  this  the  declarations  of  the  conveying  party,  made 
after  the  deed  was  executed  and  before  the  marriage  took  place, 
fthat  he  conveyed  this  property  as  a  settlement  on  his  intended 
wife ;  and  also  the  instructions  given  by  liim  to  his  solicitor, 
idesiring  him  to  prepare  the  deed  as  a  marriage-settlement. 

F.  Kelly,  for  the  defendant,  objected  to  the  evidence.     Parol 
tfcestimony  is  inadmissible  to  vary  a  *deed  :    and  this  evidence,       [  •473  ] 
:a't  all  events,  ea&not  be  received,  for  it  does  not  accompany  the 
transaction. 

TiNDAL,  Ch.  J.i 

I  think  I  ought  to  receive  the  evidence.  The  consideration 
suggested  is  not  inconsistent  with   the  deed,  which  refers  to 
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[476] 


[  NTS  ] 


''other  good  considerations"  besides  that  expressed:    and  if 

evidence  of  such  a  consideration  is  receivable,  I   do  not  see 

what  circumstances  could  be  shewn  that  would  more  directly 

tend  to  prove  it. 

Verdict  for  the  defendant. 


GKANGER  v.  DENT. 

(Moody  &  Malkin,  475—478.) 

Proyiso  in  a  charter-party,  that  if  the  ship  do  not  arrive  at  her  port 
of  loading  on  or  before,  &c.  unless  prevented  by  stress  of  weather  or 
other  unavoidable  impediment,  the  freighter  should  not  be  obliged  to 
ship  a  cargo  :  Held,  that  if  ordinary  diligence  were  used  in  the  voyage 
to  reach  the  port  of  loading,  the  owners  are  within  the  exception  of  the 
proviso,  though  the  ship  is  delayed  till  after  the  stipulated  time  by 
causes  which  extraordinaiy  exertion  might  have  counteracted. 

CoA-BNANT.  The  declaration  stated  that  by  a  charter-party  of 
affreightment  dated  the  22nd  of  March,  1827,  it  was  witnessed 
that  the  plaintiff  had  granted  and  let  to  freight  to  the  defendant 
the  ship  Alacrity,  then  lying  in  the  London  Docks,  bound  on  a 
voyage  to  Sydney  in  New  South  Wales,  upon  the  terms  stated  in 
the  declaration,  among  which  were  the  following :  the  plaintiff 
covenanted  that  the  ship  should  depart  on  or  before  the  2oth 
day  of  April  then  next,  and  proceed  directly,  wind  and  weather 
permitting,  to  Sydney  in  New  South  Wales,  where  having  dis- 
charged the  cargo  that  should  have  been  shipped  on  board  of 
her  in  the  port  of  London,  the  master  should  proceed  w4th  the 
vessel  to  such  port  or  ports,  place  or  places,  on  the  coast  of 
Malabar,  south  of  Bombay,  in  the  possession  of  the  English  East 
India  Company,  as  should  be  directed  by  the  freighter,  and 
being  arrived  at  such  port,  the  plaintiff  should  at  his  own  costs 
make  the  ship  tight,  &c.,  and  take  on  board  from  the  said 
defendant  a  cargo  of  pepper  or  other  lawful  goods,  and  pro- 
ceed to  the  port  of  London.  The  declaration  then  stated  a 
covenant  by  the  defendants  to  ship  a  cargo  of  SOO  tons  of  pepper 
&c.,  and  to  pay  freight  for  the  same.  It  then  averred  that  the 
ship  sailed  from  *London  and  proceeded  to  Sydney  in  New 
South  Wales,  where  having  discharged  the  cargo  which  had 
been  shipped  in  London,  the  master  proceeded  with  the  vessel 
to  Tiiicherry,  bemg  a  port  on  the  coast  of  Malabar,  to  which  the 
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master  had  been  directed  by  the  freighter,  and  the    plaintiff     Gkangeb 
caused  the  vessel  at  his  own  costs  to  be  made  tight,  &c.,  and        dekt. 
gave  notice  to  the  defendant ;  the  declaration  concluded  with 
stating  a  breach  of  the  covenant  to  ship  a  cargo. 

The  defendant  in  his  plea  set  out  the  charter-party  upon  oyevy 
which  contained  a  proviso  in  these  words,  "provided  always, 
and  it  is  expressly  agreed  by  and  between  the  parties  to  these 
presents,  and  it  is  their  true  intent  and  meaning,  that  in  case 
the  said  vessel  shall  not  be  arrived  at  the  first  intended  port  of 
loading  on  the  coast  of  Malabar  and  be  ready  to  load  the  said 
cargo  on  or  before  the  28th  day  of  November,  1827  (unless  she 
shall  have  been  prevented  by  stress  of  weather,  or  other  unavoid- 
able impediment),  then  and  in  such  case  it  shall  be  at  the  option 
of  the  correspondents  factors  or  agents  of  the  said  freighter 
either  to  load  or  not  to  load  the  said  vessel  with  the  said  cargo 
for  London."  The  plea  then  stated  that  the  said  vessel,  although 
not  prevented  by  stress  of  weather  or  other  unavoidable  impedi- 
ment, had  not  arrived  at  the  first  intended  port  of  loading  on 
the  coast  of  Malabar,  and  was  not  ready  to  load  the  said  cargo 
in  the  said  charter-party  in  that  behalf  mentioned,  on  or  before 
the  said  28th  day  of  November,  1827,  but  on  the  contrary  thereof, 
arrived  at  such  first  intended  port  of  loading  long  after  the 
said  28th  day  of  *November,  to  wit,  on  the  20th  January,  1828,  [  '^^T  ] 
and  not  before ;  and  that  the  defendant's  correspondents  had 
exercised  their  option  not  to  load  the  cargo,  &c. 

The  replication  stated  that  the  said  vessel  was  prevented 
by  stress  of  weather  and  other  unavoidable  impediments  from 
arriving  at  the  said  first  intended  port  of  loading  on  the  coast 
of  Malabar,  on  or  before  the  28th  day  of  November,  1827 ;  on 
which  issue  was  joined. 

At  the  trial,  the  following  facts  were  proved  or  admitted.  The 
Alacrity  left  the  London  Docks  on  the  22nd  of  April,  1827,  and 
having  been  detained  in  the  river  by  contrary  winds  departed 
from  Gravesend  on  the  29th,  in  tow  of  two  steamboats.  She 
afterwards  put  into  Bio  de  Janeiro,  in  consequence  of  her  stock 
of  water  having  been  diminished  by  leakage,  and  into  Simond's 
Bay  to  repair  damage  done  by  stormy  weather  to  her  rudder. 
She    then  proceeded  to   Sydney  where    she  was   thirty  days 
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granoek  delivering  her  cargo,  and  having  sailed  for  Tilicherry,  arrived 
Dent.  there  on  the  20th  of  January,  1828,  when  the  defendant  refused 
to  provide  a  cargo,  having  engaged  freight  for  his  goods  by  other 
vessels.  It  appeared  that  the  time  employed  at  Sydney  in 
unloading  the  cargo  was  not  longer  than  was  usual,  and  that  if 
unloaded  by  the  ship's  boats  and  crew,  which  was  the  ordinary 
course  there,  it  could  not  be  done  sooner ;  but  that  if  more  boats 
and  men  had  been  hired,  by  which  some  additional  expense 
would  be  incurred,  she  might  have  completed  her  discharge  in 
much  less  time. 

[  478  ]  TiNDAL,  Ch.   J.   in  charging  the  jury,  having  intimated  an 

opinion  that  ordinary  dispatch  was  all  that  the  captain  was  bound 
to  use  in  his  outward  voyage  : 

Toddy,  Serjt.,  for  the  defendant,  submitted  that  if  by  extra- 
ordinary exertion  or  expense,  provided  it  were  not  unreasonable, 
the  delay  might  have  been  prevented,  it  could  not  be  said  to 
have  been  occasioned  by  unavoidable  impediment.  Several  days 
might  have  been  saved  in  the  river  by  procuring  a  steamboat  at 
first,  instead  of  waiting  for  a  wind,  and  nearly  a  month  at  Sydney 
by  engaging  additional  hands  and  boats  to  discharge  the  cargo. 

TiNDAL,  Ch.  J. : 

I  am  obliged  to  my  learned  brother  for  stating  his  view  of  this 
case :  my  opinion  is,  that  the  captain  was  bound  only  to  use 
ordinary  diligence,  and  if  he  used  those  means  of  despatch 
which  are  usual  in  such  a  voyage  as  he  was  engaged  in,  he  may 
in  the  sense  of  this  charter-party  be  considered  as  prevented  by 
unavoidable  impediment  from  arriving  earlier,  though  he  might 
by  extraordinary  efforts  have  been  able  to  do  so. 

His  Lordship  then  directed    the  jury  that  if   they  were   of 

opinion  that  ordinary  diligence   bad  been  used,  and  that  the 

arrival  of  the  vessel  had  been  delayed  by  impediments  not  to  be 

overcome  without  unusual   exertion,  they  should  find   for  the 

plaintiff. 

Verdict  for  the  defendant. 
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GEORGE  V.  SURREY. 

(Moody  &  Malkin,  516.) 

An  instrument  executed  by  mark  may  be  proved  from  inspection  by 
a  person  who  has  seen  the  party  so  execute  instruments. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  drawn  by  Ann  Moore,  to  her  order,  and  indorsed  by 
her  to  plaintiff. 

Ann  Moore  drew  the  bill  by  her  mark,  and  it  was  indorsed  by 
mark;  the  writing,  "Ann  Moore,  her  mark,"  on  the  indorse- 
ment, being  in  the  plaintiff's  hand.  A  witness  was  called  to 
prove  the  indorsement,  who  stated  he  had  frequently  seen  Ann 
Moore  make  her  mark  and  so  sign  instruments,  and  he  pointed 
out  some  peculiarity. 

TiNDAL,  Ch.  J.,  after  some  hesitation,  admitted  the  evidence 

ap.  sufficient,  and  the 

Plaintiff  had  a  verdict. 
The  cause  was  undefended. 


1830. 
June  8. 

OuildhalL 

[516] 


SHAW  AND  Others,  Assigxees  of  BATLEY,  a 
Bankrupt,  v.  HAKVEY. 

(Moody  &  Malkin,  52&— 528.) 

A  commission  of  bankruptcy  may  be  supported  on  a  petitioning 
creditor*8  debt  on  a  balance  of  accounts  which  continue  running  up  to 
the  commission  and  always  against  the  bankrupt  to  the  extent  of  100/., 
though  payments  have  been  made  sufficient,  if  applied  in  the  order  of 
time,  to  discharge  the  particular  balance  actually  due  at  the  time  of  the 
act  of  bankruptcy. 

Persons  trading  abroad  in  such  mode  as  to  constitute  a  partnership 
here,  may  sue  here  as  partners  for  consignments  sent  to  this  country, 
though  they  cannot  sue  at  the  place  of  trading  by  reason  of  the  particular 
law  of  that  country. 

Trover.  Plea,  the  general  issue,  with  notice  to  dispute  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy. 

The  petitioning  creditor  was  James  Saumarez  Dobree,  partner 
of  Bichard  James  Dobree,  trading  at  Botterdam  under  the  name 
and  firm  of  Bichard  James  Dobree,  for  a  debt  due  to  the  firm. 

The  commission  was  dated  25th  July,  1828.  The  act  of  bank- 
ruptcy proved  was  on  the  28th  March.     The  clerk  of  B.  J.  and 

48—2 
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Shaw  J.  S.  Dobree,  a  Dutchman,  vtslb  called  to  prove  the  debt.  He 
Habyxt.  stated  that  they  carried  on  business  at  Rotterdam  together,  in 
such  mode  and  terms  as  clearly  to  constitute  a  partnership 
according  to  the  law  of  England.  They  were  in  the  habit  of 
dealing  with  the  bankrupt  who  lived  at  Norwich,  and  of  con- 
signing goods  to,  and  drawing  bills  on  him.  On  the  28th  March, 
the  balance  due  to  the  firm  was  1,600/.,  and  the  dealings  and 
account  continued  up  to  the  commission.  In  the  interval  bills 
were  drawn  on  the  bankrupt,  and  paid  by  him,  to  the  amount  of 
2,100/.,  but  other  bills  were  drawn  and  other  demands  accrued, 
always  keeping  a  balance  due  to  the  firm  to  the  extent  of  far 
more  than  lOOZ.  No  balance  was  struck  at  the  time  of  the  act 
of  bankruptcy. 

It  was  objected  for  the  defendant,  that  the  debt  due  at  the  time 
of  the  act  of  bankruptcy  was  satisfied  at  the  time  of  the  commis- 
sion ;  that  as  the  account  continued  running,  and  payments 
were  made  by  the  bankrupt  generally,  those  payments  accord- 
ing to  C  fay  ton' 8  case,  1  Mer.  572,+  and  Bodenham  v.  Purchas, 
2  B.  &  Aid.  89,  t  must  be  applied  to  discharge  the  debts 
according  to  the  order  of  time,  and  therefore  the  balance  due  at 
the  time  of  the  act  of  bankruptcy  was  discharged,  and  the 
present  balance  was  for  demands  accruing  subsequent  to  the  act 
of  bankruptcy. 

Lord  Tenterden,  Ch.  J. : 

It  appears  to  me  that  if  there  was  a  petitioning  creditor's  debt 
[  •628  ]  at  the  time  *of  the  act  of  bankruptcy  on  which  a  commission 
might  have  issued,  and  there  was  a  petitioning  creditor's  debt 
still  existing  at  the  time  of  the  commission,  it  does  not  signify 
what  happened  in  the  interim  as  to  the  payment  of  the  items  of 
the  first  debt,  the  balance  throughout  continuing  sufScient  for  a 
petitioning  creditor's  debt. 

It  was  then  proposed  to  shew  on  the  part  of  the  defendant  in 
answer  to  the  proof  of  partnership,  that  B.  J.  and  J.  S.  Dobree 
were  not  legally  partners  according  to  the  law  of  Holland :  that 
certain  formalities  in  constituting  a  partnership,  by  writing,  and 

•»■  13  R.  R.  161.  I  20  R.  R.  342. 


VOL.  XXXI.]      1880.     N.  P.     MOODY  &  MALKIN,  528.  757 


registering  the  writing  duly  executed,  were  necessary ;  and  that        Shaw 
these  formalities  were  not  complied  with :  and  a  copy  of  the      habvet. 
Code  Napoleon,  which  was  proved  to  be  the  law  of  Holland  as  to 
the  Code  de  Commerce,  was  put  in,  and  his  Lordship  was  referred 
to  ss.  89,  41,  42,  48,  of  the  Code  de  Commerce. 

Lord  Tenterden,  Ch.  J.,  after  referring  to  the  articles,  said : 

This  may  be  the  governing  law  of  Holland,  but  it  will  not 
prevent  persons  from  suing  here  as  partners.  If  they  really  are 
such  they  may  maintain  an  action  for  goods  sold  and  delivered 
here.  These  are  merely  municipal  regulations,  preventing,  as  it 
seems,  their  suing  as  partners  where  they  are  in  force,  but  not 
affecting  the  general  rights  of  the  parties. 

A  verdict  was  then  taken  for  the  plaintijf  subject  to  a 
reference  as  to  the  amount, 

Scarlett,  A.-G.  and  Patteson,  for  the  plaintiff. 

Gurneif,  F.  Pollock,  and  F.  Kelly^  for  the  defendant. 


HEWLINS  V.  8HIPPAM.t  if26. 

(5  Barn.  &  Cress.  221—233 ;  S.  C.  7  Dowl.  &  Ry.  783,  nom.  Hewhm  [  221  ] 

V.  Shipham,  4  L.  J.  K  B.  241.) 

Declaration  stated,  that  one  A.  was  seised  in  fee  of  a  messuage  or  inn, 
and  yard  thei-eto  adjoining,  and  by  indenture  demised  the  same  to  the 
plaintiff  for  a  term  of  years,  which  was  undetermined;  that  defendant 
was  possessed  of  a  certain  other  yard  next  to  and  adjoining  the  premises 
of  the  plaintiff,  as  tenant  thereof  to  A.  B. ;  and  that  the  defendant  and 
his  landlord  granted  to  A.,  his  heirs  and  assigns,  licence  and  authority 
to  make  and  construct,  at  the  costs  of  A.,  a  certain  gutter  or  drain  from 
and  out  of  the  said  messuage  or  inn,  into  and  across,  and  out  of  a  certain 
part  of  the  yard  of  the  defendant,  unto  and  into  the  yard  of  the  plaintiff ; 
and  that  A.,  his  heirs,  and  assigns,  and  his  farmers  and  tenants,  occupiers 

t  It  is  to  be  observed  that  the  which  could  be  enforced  by  specific 

effect   of  the  proposition   that   the  performance.    See  M^Manua  y.  Cooke 

right  claimed  could  not  be  created  (1887)  3d  Ch.  D.  681,  56  L.  J.  Ch. 

without  deed  may  be  qualified   in  662,  where  the  question  is  discussed 

practice  by  the  equitable  doctrine  of  at  length  by  Kay,  J.  and  the  appli- 

part  performance  in  all  cases  whore  cation  of  Hewlins  y.   Shippam  and 

the  right  is  created  by  an  agreement  other  common  law  authorities  denied 
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HsWLlKB  of  the  messuage  and  yard,  should  have  the  foul  water  collected  in  the 

*•  scullery  of  the  said  messuage  or  inn,  to  run  and  flow  from  and  out  of 

HIPPAM.  ^^g  same,  through  and  along  ,the  said  gutter  or  drain,  into,  upon,  over, 

across,  and  out  of  the  said  part  of  the  yard  of  the  defendant,  unto  and 
into  the  yard  of  the  plaintiff,  for  so  long  time  as  need  and  occasion 
should  require  for  the  convenient  occupation  of  the  messuage  or  its 
appurtenances.  Breach,  that  defendant,  without  notice,  obstructed  the 
drain.  Another  count  stated  the  grant  to  be  for  so  long  time  as  the 
defendant  should  be  and  continue  in  possession  or  occupation  of  the  said 
last-mentioned  land,  or  so  long  as  the  same  should  be  requisite  for  the 
convenient  occupation  of  the  messuage.  It  appoare<l  in  evidence  that 
the  license  to  construct  and  continue  the  drain  was  by  parol :  Held,  that 
as  the  right  claimed  in  the  declaration  was  a  freehold  right,  assuming 
that  it  was  an  easement  only  upon  the  land  of  another,  and  not  an 
interest  in  the  land,  it  could  not  be  created  without  deed. 

Declaration  stated,  that  on  the  1st  January,  1820,  at,  &c.  one 
W.  Humphrey  and  one  E.  Humphrey  were  seised  in  their  demesne 
as  of  fee,  of  and  in  a  certain  messuage  or  inn,  and  yard  thereto 
adjoining,  with  the  appurtenances,  situate  at  Chichester,  and 
being  so  seised,  they  the  said  W.  and  E.,  by  indenture,  did  demise 
the  said  messuage  or  inn,  and  yard,  with  the  appurtenances, 
to  the  plaintiff,  habendum  for  a  term  of  years  in  the  indenture 
mentioned,  by  virtue  of  which  said  demise  the  plaintiff  entered 
and  became  possessed  for  the  term,  to  wit,  &c.  It  then  stated, 
that  defendant,  to  wit,  &c.  was  possessed  of  a  certain  other  yard, 
with  the  appurtenances,  situate  and  being  at  Chichester  aforesaid, 
next  to  and  adjoining  the  premises  of  the  plaintiff,  as  tenant 
thereof,  to  one  R.  Wills,  the  reversion  belonging  to  R.  Wills; 
and  the  said  William  and  Edward  being  so  as  aforesaid  seised, 
and  the  said  defendant  being  so  possessed  of  the  said  other 
[  •222  ]  yard,  with  the  appurtenances,  the  reversion  of  and  in  the  *same 
belonging  to  said  R.  Wills,  afterwards,  &c.  the  said  defendant 
did  give  and  grant,  and  the  said  Wills  did  give,  grant,  and 
confirm  unto  said  William  and  Edward,  their  heirs  and  assigns, 
licence  and  authority  to  make  and  construct,  at  the  proper  costs 
and  charges  of  said  W.  and  E.,  a  certain  gutter  or  drain  from  and 

(35  Ch.  D.  at  p.  695).   The  discussion  61  L.  J.  Q.  B.  193,  C.  A..affd.  '93. 

in  the  judgment,   of   the    question  A.  0.  416,  62  L.  J.  Q.  B.  553.     As  to 

whether  the  right  claimed  was  an  the  effect  of  an  agreement  to  grant  a 

easement  or  an  interest  in  land  is  licence,  see  Kerrison  v.  Smith  ^  '97, 

adverted  to  by  Kay,  L.  J.  in  Metr,  2  Q.  B.  445,  66  L.  J.  Q.  B.  762.— 

Jiy.  Co.  V.  Fowler,  '92,  1  Q.  B.  165,  B.  C. 
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out  of  the  said  messuage  or  inn,^  into  and  upon,  over,  across,      Hewlixs 

and  out  of  a  certain  part  of  the  said  yard  of  said  defendant,  unto     shippam. 

and  into  the  said  yard  of  the  plaintiff;  and  that  said  W.  and  E., 

their  heirs  and  assigns,  and  their  farmers  and  tenants,  from 

time  to  time  and  at  all  times  in  future,  occupiers  of  the  said 

messuage  or  inn,  and  yard,  with  the  said  appurtenances,  should 

have  the  foul  water  (from  time  to  time  collected  and  being  in 

a  certain  part,  to  wit,  the  scullery  of  the  said  messuage  or  inn,) 

at  all  times  to  drain,  run,  and  flow  from  and  out  of  the  same, 

through  and  along  the  said  gutter  or  drain,  into,  upon,  over, 

across,  and  out  of  the  said  part  of  the  said  yard  of  the  said  James 

Shippam,  unto  and  into  said  yard  of  plaintiff,  for  so  long  time  as   . 

need  and  occasion  should  require,  for  the  convenient  occupation 

of  the  messuage  or  inn,  with  the   appurtenances.     That  said 

W.  and  E.,  confiding  in  the  said  licence  and  authority  of  said  James 

Shippam  and  said  Wills,  did  duly  make  and  construct,  at  their  own 

proper  costs  and  charges,  such  gutter  or  drain  as  aforesaid,  from 

and  out  of  the  said  messuage  or  inn,  into  and  upon,  over,  across, 

and  out  of  the  said  part  of  the  said  yard  of  said  defendant, 

unto  and  into  the  yard  of  the  plaintiff,  according  to  the  true 

intent  and  meaning  of  the  said  licence  and  authority  so  given, 

granted,    and    confirmed;    and    said    W.   and    E.    necessarily 

expended,  &c.  a  large  sum  of  money  in  and  about  the  making 

and  constructing  of  the  said  gutter  or  drain,  of  which  said 

^premises  the  defendant  had  notice.   Breach,  that  the  said  defen-      [  *2'^s  ] 

dant  not  having  given  any  notice  to  the  said  W.  and  E.,  or  the 

plaintiff,  or  either  of  them,  or  made  or  offered  any  compensation 

in  that  behalf,  or  countermanded  or  revoked  the  said  licence  and 

authority,  wrongfully  and  injuriously  stopped  up  the  drain.    Other 

counts  stated  the  right  to  be  for  so  long  a  time  as  the  defendant 

should  be  and  continue  in  the  possession  or  occupation  of  the 

last-mentioned  yard,  or  so  long  as  it  should  be  requisite  for 

the  convenient  occupation  of  the  plaintiff's  house ;  some  stated, 

as  part  of  the  consideration,  that  the  defendant's  landlord  should 

do  some  repairs  to  the  defendant's  premises.    Plea,  not  guilty. 

At  the  trial  before  Graham,  B.,  at  the  Spring  Assizes  for  the 

county  of  Sussex,  1825,  the  following  appeared  to  be  the  facts 

of  the  case.    The  plaintiff  was  a  lessee  of  the  **  Swan  Inn," 
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hewliks  at  Chichester,  under  W.  and  E.  Humphrey.  In  May,  1819, 
Shippam.  W.  and  E.  Humphrey  rebuilt  the  "  Swan  Inn,"  at  Chichester,  and 
being  desirous  to  construct  a  drain  in  the  adjoining  premises  (in 
the  possession  of  the  defendant)  applied  to  Wills,  the  landlord, 
who  said  he  had  no  objection  if  his  tenant  had  not.  The 
Humphreys  further  agreed  to  repair  the  defendant's  premises,  to 
raise  his  chimnies,  and  to  pave  his  yard.  The  defendant  assented 
to  the  making  the  drain  upon  these  terms,  and  they  raised  the 
defendant's  chimnies  and  paved  his  yard,  and  thereby  incurred 
an  expense  of  1001.  The  drain  was  constructed,  it  was  paved 
at  the  bottom,  and  covered  with  solid  stone,  and  the  sides  were 
.  brick.  Upon  these  facts  Graham,  B.  was  of  opinion  that  the 
right  claimed  under  the  licence  granted  by  the  defendant  and  his 
landlord,  to  have  the  drain  in  the  soil  of  another,  was  an  uncertain 
[  *224  ]  interest  in  the  land,  within  *the  first  section  of  the  Statute  of 
Frauds,  and  not  being  granted  by  any  instrument  in  writing,  the 
plaintiff  acquired  under  it  a  right  at  will  only,  which  was  deter- 
mined by  the  defendant's  stopping  up  the  drain.  He  therefore 
directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict.  I'addy,  Serjt.  in  last  Easter  Term  obtained  a  rule  nisi  for 
that  purpose,  and  cited  Webb  v.  Paternoster ,}  Woody.  LakeyX  and 
GodUy  V.  Frith, %  to  shew  that  the  plaintiff  acquired  no  interest 
in  the  land  where  the  drain  was  situate,  but  a  mere  easement  on 
the  land,  viz.  the  right  of  having  the  water  run  over  it.  This 
case  was  argued  at  the  sittings  in  banc  after  last  Michaelmas 
Term  [when  the  Court  took  time  for  consideration] . 

The  judgment  of  the  Coubt  was  now  delivered  by 

[  227  ]       Bayley,  J. : 

This  was  an  application  to  set  aside  a  nonsuit.  The 
action  was  for  stopping  up  a  drain  leading  from  the  plaintiff's 
premises  through  the  defendant's  yard.  The  gi*ound  of  the  non- 
suit was  that  the  right  to  have  the  drain  pass  through  the 
defendant's  yard  was  an  interest  in  the  defendant's  land,  and 
under  the  first  section  of  the  Statute  of  Frauds,  there  being 
nothing  in  writing  to  create  the  right,  but  its  foundation  resting 

t  Palmer,  71.  J  Sayer,  3.  §  Yelv.  159. 
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in  parol  only,  was  a  right  at  will  only.     The  points  discussed      Hfwlins 
npon  the  motion  were,  whether  this  was  an  interest  in  land  or     shippam. 
an  easement  only;  and  if  it  were  an  interest  in  land,  whether 
the  defendant  could  stop  the  drain  without  taking  some  previous 
step  to  determine  *the  estate  at  will ;  but  when  the  state  of  the       [  *228  ] 
pleadings  is  adverted  to,  and  the  nature  of  the  right  there  claimed 
considered,  it  will  be  clear  that  a  decision  upon  either  of  these 
points  is  unnecessary,  and  that  if  the  cause  were  to  go  down 
again  to  another  trial,  it  must  again  terminate  in  a  nonsuit.     The 
declaration  claimed  the  right  as  a  licence  and  authority  granted 
to  the  plaintiff's  landlords,  their  heirs  and  assigns,  to  make  the 
drain,  and  have  the  foul  water  pass  from  their  scullery  through 
the  drain  across  the  defendant's  yard.    One  of  the  counts  claimed 
it  indefinitely,  without  fixing  any  limits;  others  restricted  it  either 
to  the  time  the  defendant  should  continue  possessed  of  his  yard 
or  house,  or  so  long  as  it  should  be  requisite  for  the  convenient 
occupation  of  the  plaintiff's  house;  some  stated,  as  part  of  the 
consideration,  that  defendant's  landlords  should  do  some  repairs 
to  the  defendant's  premises  ;  others  did  not.     Now,  what  is  the 
interest  these  counts  stated?  A  freehold  interest.    In  Co.  Litt.42, 
it  is  said  :  ''  If  a  man  grant  an  estate  to  a  woman  dum  sola^  &c., 
or  as  long  as  the  grantee  dwells  in  such  a  house,  &c.,  or  for  any 
like  uncertain  time,  which  time,  as  Bracton   saith,  is  tempna 
indeterminatum^  in  all  these  cases,  if  it  be  of  lands  or  tenements, 
the  lessee  hath,  in  judgment  of  law,  an  estate  for  life  determin- 
able, if  livery  be  made  ;  and  if  it  be  of  rents,  advowsons,  or  any 
other  things  that  lie  in  grant,  he  hath  a  like  estate  for  life  by  the 
delivery  of  the  deed,  and  in  count  or  pleading  he  shall  allege  the 
lease,  and  conclude  that  by  force  thereof  he  was  seised  generally 
for  the  term  of  his  life."     Lord  Hale,f  in  his  MS.,  specifies  two 
or  three  other  instances,  but  adds,  that  in  pleading,  the  limitation 
ought  to  be  pleaded  and  continuance  averred  ;  *and  Blackstone,       [  *229  ] 
in  his  Commentaries,  vol.  ii.  p.  121,  lays  it  down,  that  a  general 
grant,  without  defining  the  limits  of  the  estate,  passes  an  estate 
for  life ;  and  Brewer  v.  Hilll  is  an  authority  to  shew  that  a  lease 
from  a  vicar,  so  long  as  he  should  continue  vicar,  passes  an 
estate  for  life.    What,  then,  was  the  evidence  to  make  out  the 
t  See  note  to  Co.  Litt.  42  a.  t  3  B.  B.  596  (2  Anstr.  413). 
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Hbwliks  grant  of  an  estate  for  life  ?  It  appeared  in  evidence  upon  the 
8HIPPAM.  trial  that  the  drain  was  made  in  1819,  at  the  expense  of  the 
Humphreys,  with  the  consent  of  the  defendant  and  Mr.  Wills, 
and  that  the  Humphreys  laid  out  some  money  in  improving  the 
defendant's  premises,  but  nothing  was  said  as  to  how  long  the 
drain  was  to  continue,  nor  was  any  thing  in  writing  between  any 
of  the  parties ;  and  when  the  inconveniences  such  a  drain  may 
occasion  from  smells,  and  the  necessity  of  cleaning  it  are  con- 
sidered, it  is  almost  impossible  to  suppose  that  Wills  and  the 
defendant  meant  to  run  all  risks,  and  allow  the  parties  an 
absolute  interest  so  long  as  the  defendant  should  continue  in 
possession,  or  so  long  as  it  should  be  requisite,  &c.  But  suppose 
this  had  been  the  intention,  can  such  an  interest  be  created  by 
parol  ?  A  right  of  way  or  a  right  of  passage  for  water  (where  it 
does  not  create  an  interest  in  the  land),  is  an  incorporeal  right, 
and  stands  upon  the  same  footing  with  other  incorporeal  rights, 
such  as  rights  of  common,  rents,  advowsons,  &c.  It  lies  not  in 
livery  but  in  grant,  and  a  freehold  interest  in  it  cannot  be  created 
or  passed  (even  if  a  chattel  interest  may,  which  I  think  it  cannot), 
otherwise  than  by  deed.  Terms  de  la  Ley,  a  book  of  great 
antiquity  and  accuracy,  defines  an  easement  to  be  a  privilege 
[  *280  J  that  one  neighbour  hath  of  another  by  charter  *or  prescription, 
without  profit ;  and  it  instances,  ''  as  a  way  or  sink  through  his 
land,  or  such  like."  In  Go.  Litt.  9  a,  Lord  Coke  distinguishes 
between  corporeal  things  which  lie  in  livery,  and  incorporeal 
which  lie  in  grant,  and  cannot  pass  but  by  deed,  as  advowsons, 
commons,  &c.,  and  it  seems  to  be  his  opinion,  that  (except  in 
certain  specified  cases),  where  livery  is  necessary  as  to  the  one,  a 
deed  is  necessary  as  to  the  other.  The  same  may  be  collected 
from  the  passage  already  cited  from  Go.  Litt.  42 a.  In  Go.  Litt.  169, 
the  excepted  case  of  parceners  is  mentioned,  and  there  it  is  said, 
that  though  the  common  of  estovers  or  pasture,  or  a  corody,  or  a 
way  lie  in  grant,  they  may,  upon  partition  between  the  parceners, 
be  granted  without  deed.  So  both  Littleton  and  Lord  Coke  state, 
in  the  same  part,  that  a  rent  may  be  granted  in  the  case  of 
parceners  for  owelty  of  partition  without  deed ;  and  Lord  Coke 
notices  that  rents,  commons,  advowsons,  and  the  like,  that  lie  in 
grant,  though  they  cannot  pass  without  deed,  may  be  divided 
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between  parceners  by  parol  without  deed.  Chattels,  whether  real  Hewliks* 
or  personal,  may  in  general  be  granted  without  deed :  Shepherd's  shippam. 
Touchstone,  282 ;  and  in  the  case  of  things  lying  in  livery,  a 
demise  thereof  may  be  made  for  any  number  of  years  at  common 
law  without  deed,  but  Lord  Coke,  in  Co.  Litt.  85  a,  makes  a 
distinction  between  original  chattels  and  chattels  created  out  of 
a  freehold  lying  in  grant,  that  the  former  may  pass  without  deed, 
the  latter  cannot  be  created  or  pass  without  it;  and  whether 
there  is  a  distinction  in  this  respect  between  chattel  interests 
created  out  of  freeholds  lying  in  livery  and  freeholds  lying  in 
grant  (which  I  think  there  is  not),  it  is  not  necessary  to  decide, 
because  this  is  the  case  of  a  freehold,  *not  of  a  chattel  interest.  [  *2.hi  ] 
Shepherd,  in  his  Touchst.  281,  lays  it  down,  that  licence  or 
liberty  (amongst  other  things)  cannot  be  created  and  annexed  to 
an  estate  of  inheritance  or  freehold  without  deed.  In  2  Boll's 
Abr.  62,  it  is  laid  down  that  a  thing  lying  merely  in  grant  cannot 
pass  without  deed.  In  9  Co.  Bep.  9  it  is  said,  arguendo,  that 
tenant  for  life  cannot  by  word  without  deed  have  the  privilege 
of  being  dispunishable  for  waste,  and  that  position  is  adopted  in 
Shepherd,  Touchst.  p.  281.  In  Gilbert's  Law  of  Evidence,  p.  96, 
6th  edition,  this  is  laid  down :  ''  If  a  man  shews  title  to  a  thing 
lying  in  grant,  he  fails  if  the  seal  be  torn  off  from  his  deed,  for  a 
man  cannot  shew  a  title  to  a  thing  lying  in  solemn  agreement, 
but  by  solenm  agreement;  and  there  can  be  no  solemn  agreement 
without  a  seal,  so  that  possession  alone  is  not  sufficient,  since  the 
thing  itself  does  not  lie  in  possession  but  in  agreement;  therefore 
a  man  cannot  claim  a  title  to  a  watercourse  but  by  deed,  and 
under  seal."  Bolton  v.  The  Bishop  ofCarlisle^  is  at  variance  with 
the  position  laid  down  by  Lord  Chief  Baron  Gilbert,  that  the 
party  fails  if  the  seal  be  torn  off  the  deed.  It  was  decided  in 
that  case,  that  if  the  deed  be  destroyed,  other  evidence  may  be 
given  to  shew  that  the  thing  was  once  granted.  The  general 
position,  however,  that  a  man  cannot  claim  title  to  a  thing  lying 
in  grant,  but  by  deed,  was  not  questioned  in  that  case.  In  Monk 
V.  Butler ,  I  where  the  plaintiff  in  replevin  answered  an  avowry 
for  damage  feasant  by  a  plea  of  licence  from  a  commoner  who 
had  right  for  twenty  beasts,  it  was  objected  that  if  the  commoner 
t  2  H.  Bl.  259.  t  Cro.  Jac.  574. 
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'  Hbwlikb  could  licence,  he  could  not  do  so  without  deed ;  and  of  that 
Shippam.  opinion  was  the  whole  Court.  In  Rumsey  v.  Rawaon^  the  objec- 
[  •282  ]  tion  to  such  a  licence  on  *the  account  of  its  not  being  stated  to 
be  by  deed,  after  verdict  for  the  plaintiff  on  a  collateral  issue, 
was  overruled,  because  the  licence  was  only  to  take  the  profit 
nnica  vice,  and  because  no  estate  passed  by  it.  Yet  in  a  subse 
quent  case  of  Hoskins  v.  Robinsl  a  similar  objection  was  overruled, 
not  on  the  ground  that  a  parol  licence  would  be  sufficient,  but  on 
the  ground  that  the  objection  to  the  mode  of  pleading  the  licence 
was  waived  by  an  issue  on  a  collateral  point,  and  that  after 
verdict  on  such  issue  it  must  be  taken  that  the  licence  was  by 
deed ;  but,  according  to  the  report  in  Saunders,  Hale,  Ch.  J.  and 
the  Court,  seemed  to  be  of  opinion  that  the  licence  could  not  be 
granted  without  deed.  In  Harrison  v.  Parker,^  where  liberty 
and  licence,  power  and  authority  were  granted  to  the  plaintiff 
and  his  heirs  to  build  a  bridge  across  a  river,  from  plaintiff's 
close  to  a  close  of  Sir  George  Warren,  and  liberty  and  licence 
to  plaintiff  to  lay  the  foundations  of  one  end  on  Sir  G.'s  close, 
the  grant  was  by  deed.  And  in  Fentiman  v.  Smith,  \\  where  the 
plaintiff  claimed  to  have  passage  for  water  by  a  tunnel  over 
defendant's  land.  Lord  Ellenborouqh  lays  it  down  distinctly : 
'*  The  title  to  have  the  water  flowing  in  the  tunnel  over  defen- 
dant's land  could  not  pass  by  parol  licence  without  deed."  Upon 
these  authorities  we  are  of  opinion,  that  although  a  parol  licence 
might  be  an  excuse  for  a  trespass  till  such  licence  were  counter- 
manded, that  a  right  and  title  to  have  passage  for  the  water,  for 
a  freehold  interest,  required  a  deed  to  create  it,  and  that,  as  there 
has  been  no  deed  in  this  case,  the  present  action,  which  is  founded 
on  a  right  and  title,  cannot  be  supported.  The  case  of  Winter  v. 
[  •288  ]  Brockwell,f\  which  was  relied  *upon  on  the  part  of  the  plaintiff, 
appears  clearly  distinguishable  from  the  present.  All  that  the 
defendant  there  did,  he  did  upon  his  own  land.  He  claimed  no 
right  or  easement  upon  the  plaintiff's.  The  plaintiff  claimed  a 
right  and  easement  against  him,  viz.  the  privilege  of  light  and 
air  through  a  parlour  window,  and  a  free  passage  for  the  smells 

t  1  Vent.  18—25.  Smith,  262). 

X  2  Vent.  123—163 ;  2  Saund.  327.  ||  7  B.  E.  633  (4  East,  107). 

§  8  B.   B.   434   (6   East,    154  ;    2  H  9  E.  B.  454  (8  East,  308). 
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of  an  adjoining  house  through  defendant's  area ;  and  the  only  Hkwlikb 
point  decided  there  was,  that  as  the  plaintiff  had  consented  to  shippam. 
the  obstruction  of  such  his  easement,  and  had  allowed  the  defen- 
dant to  incur  expense  in  making  such  obstruction,  he  could  not 
retract  that  consent  without  reimbursing  the  defendant  that 
expense.  But  that  was  not  the  case  of  the  grant  of  an  easement 
to  be  exercised  upon  the  grantors'  land,  but  a  permission  to  the 
grantee  to  use  his  own  land  in  a  way  in  which,  but  for  an  ease- 
ment of  the  plaintiff's,  such  grantee  would  have  had  a  clear  right 
to  use  it.  Webb  v.  Paternoster,^  Wood  v.  Lake, I  and  Tayler  v. 
Waters, %  were  not  cases  of  freehold  interest,  and  in  none  of  them 
was  the  objection  taken  that  the  right  lay  in  grant,  and  therefore 
could  not  pass  without  deed.  These,  therefore,  cannot  be  con- 
sidered as  authorities  upon  the  point;  and  on  these  grounds, 
therefore,  that  the  right  claimed  by  the  declaration  is  a  freehold 
right,  and  that  if  the  thing  claimed  is  to  be  considered  as  an 
easement,  not  an  interest  in  the  land,  such  a  right  cannot  be 
created  without  deed;  we  are  of  opinion  that  the  nonsuit  was 
right,  and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
t  Pabn.  71.  X  Sayer.  3.  §  18  B.  R.  499  (7  Taunt.  374). 
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SALE  OF.    Sev  Bale  of  Goods. 

AY — 1.  Non-repair  atroad—liiB,hilitjrcUwnetenurae,    R.y. 
742 

^fuieance  to — Indictment  for  nuisance  to  liigliway — High 
obligation  to  go  before  grand  jury  to  give  evidence  on 
V.  The  Bridgewater  and  Taunton  Canal  Company         .         .     264 

Stoppage — Notice  of  appeal  against — Form  of  notice. 

es  of  Yorkshire 278 

Dedication  of  road — Restriction  on  user — Limited  dedica- 
rquis  of  Strafford  v.  Coyney 186 

Waste  land  adjoining  road— Presumption  of  ownership. 
ig  V.  Pear$ey 209 

lND  and  WIFE— 1.  Dower— Adultery  as  bar  to  dower 
ual  separation.     HetJierington  y.  Graham  ....     361 

Goods  supplied  to  wife  living  apart  from  husband,  action 
of— Proof  of  husband's  acquiescence  in  separation.  Main- 
Leslie     691 

3INITT — Parol  promise  to  indemnify  against  costs  of  suit. 
Dansey 480 

NT— Custody  of— Jurisdiction  of  Court  to  exclude  father 
^irdianship  of  infant  wards  of  Court.    Wtllesley  v.  Wellesley      15 

GLANCE  (FIBE) — Restriction  in  policy  against  lighting  fire 
uses — ^Fire  used  for  special  purpose  of  repairing  building. 
.  Sotheby .718 

BANCE  (MARINE)— 1.  Contract  of  marine  insurance  made 

land  by  the  agent  in  Scotland  of  an   English  Company, 

-    -  of— 6  Geo.  I.  c.  18.     Pattiaonv.  Mills 49 

i.  Abandonment — Vessel  damaged  and  deserted  by  crew — 
r  average  loss.     Uddsworth  v.  Wise 299 

_3.  Cargo,  misrepresentation  as  to  nature  of.  Flinny.  Tohin    739 

4.  Delay — Mistake  in  manifest  causing  proceedings  against 
in  foreign  port — ^Liability  of  imderwriters.    Bradford  v.  Levy 

657 

5.  Deviation — Point  of  deviation,  damage  to  goods  before 
ag.     Hare  v.  Travis 139 

6.  Freight,  insurance  on — Separate  policy  to  cover  sailing 
)S — ^Principle  of  settling  for  total  loss.    Etches  y.  Aldan       .     309 

7.  *^  Stranding  " — Ship  moored  alongside  quay — ^Damage 
;h  vessel  falling  over  at  low  water— Tackle  of  insufficient 
rth — Negligence.     Bishop  v.  Pentland 177 

8.  Warranty  to  sail  on  particular  day,  compliance  with — 
oring  on  that  day  must  be  complete.    Nelson  v.  Salvador    .     733 
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LANDLOBB  AND  TENANT— I.  Agreement  for  lease,  whether 
amounting  to  actual  demise.    Finero  v.  Judswi       ....     3SH 

Use  and  occupation,  whether  it  lies  for  constructive  occu- 
pation.   Pintro  V.  Judson 38H 

2.  Ooyenant  —  Public-house  —  '<  Usual  and  common  cove- 
nants " — Covenant  to  pay  land  tax  and  proviso  for  re-entry.  Bennett 
V.  WoTnack 270 

3.  Tenant  under  agreement  for  lease,  bankruptcy  of — 

Specific  performance  of  agreement  granted  to  assignees.    Powell  v. 
Lloyd 59H 

4.  Breach  of  covenant — Covenant  against  alienation — Con- 
veyance of  property  to  trustees  for  benefit  of  creditors.  Powell  v. 
Lloyd b9^ 

5.  Proviso  for  re-entry,  construction   of.    Doe  d.  DarU 

V.  Elsam 72» 

6.  Landlord's  covenant  to  pay  taxes — Building  erected  by 

.«enant  increasing  rateable  value  of  premises — Proportion  payable 
by  landlord.     WaUon  v.  Home 200 

7.  Covenant  for  quiet  exg'oyment,  when  implied.    Adams 

v.  Gihney 514 

8.  Distress  for  rent — Cancellation  of  original  lease — Surrender 

of  interest — Name  in  which  distress  made.     WooUey  y.  Gregory    .     62& 

9.  Fraudulent  removal — ^Action  on  11  Geo.  II.  c.  19,  s.  3, 

for  double  value— Goods  worth  less  than  £50.    Bromley  y.  Holdtii    727 

10.  No  sufficient  distress^Access  to   premises — Doe  d. 

Chippendale '^^  Dyson 71a 

11.  Xyectment— Holding  for  ''any  term  or  number  of  years 

certain  " — Tenancy  for  years,  determinable  on  lives.    Doe  d.  Pemherton 
y.  Roe 135 

12.  Fixtures— Tenant's    fixture — Plunp    slightly   afllxed    to 

freehold.     Qrymes  v.  Boweren 4(30' 

13.  Notice  to  quit — Notice  to  a  weekly  tenant  to  quit  at  the 

end  of  his  tenancy  next  after  a  week  from,  the  date  of  the  notice. 
Doe  d.  Campbell  v.  ScoU 43H 

14.  Customary  half  yoar — Notice  given  on  28th  Sep- 
tember to  quit  on  d5th  March.     Roe  d.  Durant  v.  Doe     ,      > .  49{> 

Id.  Parol  evidence  of  tenancy,  where  tenant  holds  under 

written  agreement.    R.  v.  Holy  Trinity,  Hull 267 

16.  Stamp  duty — Lease  not  sufficiently  stamped — Objection  by 

lessee  who  has  executed  counterpart — ^Estoppel.    Paul  v.  Meek  .    550 

17.  Tenants  in  common,  lease  by — Suit  by  survivors  for  entire 

rent  reserved  under  lease.     Wallace  v.  McLaren       ....     334 

18.  Title— Sstoppel— Disputing  landlord's  title  in  action  by 

assignee  of  lessor.     Seymour  y.  Franco 347 

LANDS  CLAUSES  ACTS^Payment  of  purchase  money  into  Court 
— Petition  of  annuitant.    Ex  parte  Back 603* 
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UBEL.    See  Defamation. 

LIEN — 1.  Agreement  for,  on  sale  of  chattel — Personal  licence  not 
binding  adminiBtrator  of  buyer.    Howes  v.  Ball      ....     256 

2.  Of  wharfinger,  for  wharfage,  labour  and  warehouse  rent. 

Holdemess  v.  Colliitson 174 

3.  Por  costs.    See  Solicitor  and  Client,  3,  4. 

And  $ee  Practice,  9. 

ZJPE,  ESTATE  POB— Pines  on  renewal  of  leases— Liability  of 
rents  received  by  assignees  of  insolvent  tenant  for  life  for.  Hvlkes 
V.  Barrow 93 

LUCITATION— Of  estate.    Set  Settlement. 

LnCITATIONS  (STATUTE  OP)— 1.  Acknowledgment  of  debt- 
Bill  of  costs— Letter  asking  for  account  and  devise  by  will  in  trust 
for  payment  of  debts.    Rendell  v.  CarpeiUer 621 

2.  Parol  acknowledgment   in  bar — 8  Geo.  IV.  c.  14 — 

Whether  Act  retrospective.     Towler  v.  ChaUerton    .  .411 

3.  Qualified  acknowledgment — No  implied  promise  to 

pay.     Fearn  v.  Lewis 434 

4.  Action  to  set  aside  sale  at  under- value  after  eighteen 

years.     Champion  v.  Righy 107 

5.  Limitation  of  action  imposed  by  local  statute — Period  from 

which  limitation  begins  to  nin.     Lloyd  v.  Wiynty  .    474 

LT7NATIC — Commitment  of.    R,  v.  Oourlay        ....     276 

MAGISTRATE — 1.  Duty  to  prevent  prize-fights.  See  Criminal 
Law. 

And  see  Palse  Imprisonment. 

MALICIOUS  PBOSECUTION — 1.  Evidence  in  action  for — Primd 
facie  evidence  of  want  of  probable  cause.     Willans  v.  Taylor  379 

2. Evidence  of  malice.     Caddy  v.  Barhw  326 

3.  Copy  of  indictment — Production  of.     Caddy  v.  Barlow 

325 

4.  Imprisonment  of  seaman  in  foreign  port.     Aiiken  v.  Bedwell 

1V1 

MARKET- Limits  of— Sale  of  goods  in  private  houses  within 
Mosley  v.  Walker 146 

MARRIAGE— Of  Quaker,  proof  of.     Deane  v.  Thomas  .     738 

MASTER  AND  SERVANT— 1.  Hiring  for  definite  time  at  yearly 
salary — ^Wrongful  dismissal — Commencement  of  action.  Payani  v. 
Qandolfi 671 
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MA8TBB  ANI>  8KBVANT— 2.  Seduction— Seduction  of  daughter 
— Proof  of  service.     Maunder  v.  Verin 734 

3.  Married  daughter  separated  firom  her  husband.    Harper 

y.  Luff  kin 236 

4.  Kiece— Presumption   of  loss  of  service.      Manvdl  v. 

Thompson 666 

MEKG£R— Presumption  of.     Doe  d.  Hammond  v.  Cooke  .     374 

MONEY  PAID — 1.  To  recover  possession  of  securities  on  which 
lien  claimed.     Shaw  v.  Woodcock 158 

2.  Under  compulsion  of  law — ^Recovery  of  money  paid    in 

order  to  prevent  sale  of  goods — Order  of  Sessions.    Haynes  v.  Hayton. 

205 
And  Bee  Executor  and  Administrator,  2. 

MOBTQAGE— 1.  Agreement  to  lend  money  on  leaseholds,  specific 
performance  of— Undertaking  not  to  call  for  lessor's  title.  Ba^  v. 
Clivley  71 

2.  reposit    of   deeds  followed    by  agreement    surrendering 

equity  of  redemption —Action  to  redeem  and  to  set  aside  agreement. 
Purdie  v.  MUleii 60 

3.  Presumption  of  payment  off  of  principal  and  of  surrender 

of  term.     Doe  d.  hammtmd  v.  Cooke 374 

KEOIilGEKCE— 1 .  Keglect  to  repair  fence— Consequential  straying 
and  death  of  horses — ^Bemoteness  of  damage.    Poweil  v.  Salisbury    607 

2.  Of  solicitor.    See  Solicitor  and  Client,  5. 

And  see  Carrier. 

NOTICE— To  agent  of  trustee — ^Whether  given  to  agent  as  such. 
France  v.  Woods 75 

NUISANCE — 1.  Offensive  trade— Knacker's  yard— Indictment  at 
instance  of  persons  going  to  nuisance.     IL  y.  Cntss  684 

2.  Private  Act  providing  for  removal  of  nuisance  and 

compensation  to  owner.     B,  v.  Watts 686 

3.  Varnish  maker — Iz^ury  to  health  not  necessary  to 

constitute  nuisance.    B,  v.  Nei'f 685 

4.  To  highway,     f'iee  Highway,  2,  3. 

PABTNE&SHIP — 1.  Account— Decree  that  all  accounts  b^  taken 
—Special  direction  as  to  partnership  accounts.     Wtjolley  v.  Gordfm 

58 

2.  Action  by  partners  trading  abroad— Conflict  of  laws.    Shaw 

V.  Harvey 755 

3.  Dissolution — Submission  to  arbitration — Apportionment  of 

assets  by  arbitrator — Subsequent  receipt  by  one  partner  of  debts 
due  to  firm  in  excess  of  award — Other  partners'  right  to  account. 
Spencer  v.  Spencer 583 
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PABTKEBSHIP — 4.  Joint  occupation  of  fkrm  by  two  persons- 
Implied  authority  of  one  joint  occupier  to  accept  bills  on  behalf  of 
botii.     Oreemlade  v.  Dower 272 

5.  Creditor  for  Joint  and  separate   debts— Appropriation  of 

payment.     Thompson  v.  Brown 710 

6.  Secret  partner— Non-joinder  in  action  for  price  of  ^oods 

sold  to  firm.     Mullett  v.  Hook 716 

7.  Partnership    debt,  payment  of  after  act  of  bankruptcy. 

See  Bankruptcy,  5. 

And  see  Company. 

PATENT — Evidence  to  prove  want  of  novelty.     See  Evidence,  17. 

PAYHEIVT — 1.  To  unauthorized  person  found  in  a  merchant's 
counting-house,  and  appearing  to  be  intrusted  with  the  conduct  of 
the  business  there.     Barrett  v.  JJeere 730 

2.  Appropriation  of— Payment  by  partner  to  creditor  to  whom 

both  joint  and  separate  debts  are  due.     Thompson  v.  Brown  710 

PENALTY.     See  Contract,  1. 

POOB  LAW — 1.  Overseer — ^Account  —  Appeal  against — Form  of 
notice  of  appeal.     B,  v.  Justices  of  Somerset        ....        280,  «. 

2.  Authority  to  borrow  money — ^Action  against  surety 

for  money  lent  to  overseer  and  applied  by  him  to  parochial  purposes. 
Leigh  v.  Taylor 261 

3.  Befusal  to  allow  ratepayer  to  inspect  rate.    Edwards 

V.  Bennett 403 

— > —  4.  Bate — Bateable  value — Canal  passing  through  several 
parishes — Tonnage  dues.     R.  v.  Inhabitants  of  Kingswinford   .         .181 

5.  Settlement,  evidence  of— -Examination  before  magistrates 

— Besidence  of  pauper  at  time  of  examination — Proof  of  jurisdiction. 
B.  V.  Ail  SaifUSf  SotUhamptou 296 

POSSESSION— By  wrongdoer.    See  Trespass,  2. 

POWEB  OF  ATTOBNEY— Authority  of  attorney  —  Power  to 
accept  bills — Special  power — Effect  of  general  words.  Attwoody, 
Mannings 194 

PBAOTIOE— 1.  Attachment,  service  of  order  for.  Garland  y. 
Goulden 658 

2.  Costs — Of  mortgagee's  solicitor  for  negotiating  mortgage 

— Failure  of  negotiation  through  defect  of  title.    Bighy  v.  Daykin    554 

3.  Bevival  of  statute-barred  account.     Bendell   v.    Car- 

ptnter 621 

4.  Joinder  of  parties— Pleading — The  non-joinder  of  a  secret 

partner  cannot  be  pleaded  in  abatement.    Mullett  v.  Hook    .        .    716 
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PRACTICE — d.  Kewtrial— Improper  admission  of  evidence.  DoeA. 
Teynham  v.  Tylar 496 

6.  Beference    to  arbitrator's  award  of   costs— Costs  of 

first  trial.    Righy  v.  Okell 156 

7.  Production  of  documents — Cheque  in  hands  of  defendant's 

bankers.    Burton  v.  Payne 692 

8.  Letter  containing   notice    of    dishonour   of  bill    of 

exchange.     Lanauze  v.  Palmer 709 

9.  Lien  as  Justification  for  reftual  to  produce  documents 

under  eubpcena  ducea  tecum.     Hunter  v.  Leake 351 

10.  Necessity  of  production  by  plaintiff  of  document 

the  existence  of  which  is  stated  by  his  own  witness.    Fenn  d.  Thonuu 
V.  CMffiih       .         .^ 483 

11.  Bight  to  inspect  parish  books  without  payment  of 

costs.     Newtll  V.  Simph'n 499 

12.  Costs,  lien  for.    See  Solicitor  and  Client,  3,  4. 

13.  Equitable  execution.    See  Execution,  1. 

PBINCIPAL  ANI>  AGENT— Account  rendered,  giving  principal 
credit  for  sums  not  actually  received.    Shaw  v.  Woodcock  .158 

PBINCIPAL  ANI>  STTBETY— 1.  Guaranty  of  debt— Part  pay- 
ment by  principal — Notice  to  surety  of  applications  to  principal  for 
payment  of  balance — ^Lapse  of  time.     Goring  y.  Edmonds  358 

2.  Guaranty  of  the  price  of  goods  '*  sold  according  to  the 

custom  of  their  trading  with  you  " — Continuing  guaranty.  Bargreave 
V.  Smee 407 

3.  Parol  promise  to  indemnify  another  against  cost  of  action. 

Adams  v.  Dansey 480 

4.  Guaranty  of  fidelity — Considei^ation,  whether  appearing  on 

fSace  of  guaranty.     Newbury  v.  Armstrong  ....*..     386 

PBIZE-FIGHT.    See  Criminal  Law,  2. 

QJJO  WABHANTO— Information  against  town-clerk— Competency 
of  relator.    Ji,  y.  Davies 337 

And  see  Corporation  (Municipal). 

BATE— Action  to  test  validity  of— Bight  to  inspect  books  without 
paying  costs.     Newell  y.  Simpkin '       .         .     499 

And  see  Landlord  and  Tenant,  6. 

SALE  07  GOODS — 1.  Agreement  that  seller  may  resume  posses- 
sion in  defiault  of  payment — Personal  licence  not  binding  personetl 
representative  of  buyer.    Howes  y.  Ball 250 

2.  Delivery — Making  goods  with  buyer's  initials.    Proctor  -v. 

Jones 693 

3.  Entry  in  broker's  book  as  evidence  of  contract.''  Thon^Jtoth 

V.  Meux 711 
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^^^'-  SALE  OF  GOODS— 4.  Sale  of  heifer—Contract  made  on  Sunday 

—Liability   of    buyer   for   price  —  Subsequent   promise    to  pay — 

1^  Quantum  meruit.     Williama  v.  Paul 512 

5.  Sale  of  horse — ^Inference  of  warranty.    Salmon  v.  Ward    664 

SCHOOL — Visitatorial    power  of    Crown.    In  re    Oaratang   Church 
Town  School 134 

SEDXXCTIOK.    See  Master  and  Servant,  2-^. 

SETTLEMENT,  VOLTTIVTA&T— Limitations  in  deed— Estate  of 

,  trustees.     Colmore  v.  Tyndall 637 

1 : 

SHIP  ANI>  SHIPPIKG— 1.  Charter-party,  covenant  in,  that  ship 
shall  arrive  at  port  of  loading  within  certain  time.    Granger  v.  Dent 

mes:  752 

''  2.  Deviation — ^Lnplied    contract   by  owner  to  proceed 

without  unnecessary  deviation.    Davia  v.  Garrett  ....    524 

3.  Punishment  of  seaman — Imprisonment  in  foreign    port. 

Aitkeny.  Bed  well 712 


p&.r. 


80LICIT0B  AND  CLIENT— 1.  Costs— Action  commenced  without 
authority  and  afterwards  abandoned.     Tabram  y.  Horn  .    321 

2.  Forfeiture  by  negligence  of  right  to  recover.    Afontriou 

V.  Jefferya 655 


^  «  3.  Lien — Fund  in  Court.    Irving  v.  Viana    .        .        .    552 

4.  Solicitor's  right  to  retain  drafts  and  copies  paid  for 

*'        by  client.    Ex  parte  Uoraf all 266 

--♦-  ♦• 

"*^  5.  Negligence  of  solicitor — Non-production  of  proper  evidence 

of  Judgment  in  former  action.     Godefroy  v.  Dalton  ....    467 

6.  Confidential    communication— Solicitor's    clerk,    whether 

privilege  extends  to.     Taylor  v.  Forcter    .        .  •        .        .     659 

7.  Purchase  from  client— Agent  for  purchase — Purchase  of 

estate  in  own  name.    Leea  y.  Nuttall 99 

8.  Objection  to  title— Title  investigated  by  same  solicitor 

in  previous  sale.    Beevor  v.  Simpaon 67 

9.  Purchase  at  under  value — Bill  to  set  aside  sale — Lapse 

r:        of  time.     Champion  \.  Righy 107 

10.  Confidential  communication.    See  Evidence,  19,  20. 

11.  Costs  of  negotiating  mortgage,    ^ee  Practice,  2. 

'-  ST.AJCP  DUTY— 1.  Alteration  of  terms  of  duly  stamped  agree- 

ment by  unstamped  document.     Reed  y.  Deere         ....     190 

2.  Bond  for  payment  of  named  sum  and  interest  and  for 

perfbrmance  of  collateral  acts.     Dearden  y.  BinM    ....    303 

3.  Lease,  insufficient  stamp  on.    See  Estoppel,  1. 
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